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PART 1: 

lighlights 

PRIVACY ACT 

OFR lists agencies fulfilling annual publication 
requirement ..——. 


SECURITY SUPPORTING ASSISTANCE FOR 
SPAIN 

Presidential determination. 


46579 


CHILD NUTRITION PROGRAMS 

USDA/FNS announces revision and reissuance of cash in 
lieu of commodities standards for schools and institu- 
tions; effective 10-1-76.—.*. 46601 


CHALLENGE GRANTS 

NFAH issues guidelines on multi-year program to secure 
new and increased sources of continuing income for 
cultural institutions; applications due 1-3-77 46652 

NONDISCRIMINATION IN FEDERALLY ASSISTED 
RAILROAD PROGRAMS 

DOT/FRA proposes regulations prohibiting discrimination 
and requiring affirmative action; comments by 
11-20-76 .-.. 46612 

EXEMPLARY PROJECTS IN VOCATIONAL 
EDUCATION 

HEW/OE proposes criteria for fiscal year 1977; com¬ 
ments by 12-6-76. 46608 

HEW/OE gives notice of closing date of 2-8-77 for 
receipt of applications. 46634 


INCOME TAX 

Treasury/IRS adopts temporary regulations relating to 
extension of time to make contributions to satisfy re¬ 
quirements of minimum funding standards with respect 
to certain employee plans.—.-. 46997 

MEAT AND POULTRY INSPECTION 

USDA/APHIS adopts amendment reflecting rate increase 
for inspection and certification service; effective 
10-24-76 ....:... 46582 

SMALL BUSINESS SIZE STANDARDS 

SBA solicits comments by 11-22—76 on proposed protest 
procedures regarding bidding on subcontracts relating 
to Government procurements. 46624 

CONTINUED INSIDE 



























reminders 


(The Items in this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 
significance. Since this list is Intended as a reminder, it does not include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


Rules Going into Effect Oct. 25,1976 


CAB—Hearing cases; target dates; state¬ 
ments of general policy. 41407; 

9-22-76 

Commerce/NOAA—Uniform relocation*as¬ 
sistance and real property acquisition 
policies; interim regulations. 41407; 

9-22-76 

Interior/FWS—Determination of critical 
habitat for American Crocodile, Cal¬ 
ifornia Condor, Indiana Bat and Florida 
Manatee. 41914; 9-24-76 


CAB—Enforcement procedures changed to 
ensure prompt action.. 41909; 9-24-76 
DOT/CG—Noncombustible materials for 

merchant vessels.41701; 9-23-76 

Labor/OSHA—Guarding of farm field 
equipment, farmstead equipment, and 
cotton gins. 22267, 22561; 

6-2-76; 6-4-76 


List of Public Laws 


Note: No public bills which have become 
law were received by the Office of the Federal 
Register for Inclusion in today’s List op 
Public Laws. 


AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

The six-month trial period ended August 6. The program is being continued on a voluntary basis (see OFR 
notice, 41 FR 32914, August 6, 1976). The following agencies have agreed to remain in the program: 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

NRC 

USDA/ASCS 


NRC 

USDA/ASCS 

DOT/COAST GUARD 

USDA/APHIS 


DOT/COAST GUARD 

USDA/APHIS 

DOT/NHTSA 

USDA/FNS 


DOT/NHTSA 

USDA/FNS 

DOT/FAA 

USDA/REA 


DOT/FAA 

USDA/REA 

DOT/OHMO 

CSC 


DOT/OHMO 

CSC 

DOT/OPSO 

LABOR 


DOT/OPSO 

LABOR 


HEW/FDA 



HEW/FDA 


Documents normally scheduled on a day that will be a Federal holiday will be published the next work day 
following the holiday. 

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program 
Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis¬ 
tration, Washington, D.C. 20408. 


ATTENTION: For questions, corrections, or request's for information please see the list of telephone numbers 
appearing on opposite page. 



Published dally, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal 
holidays), by the Office of the Federal Register, National Archives and Records Service, General Services 
Administration, Washington, D.C. 20408, under the Federal Register Act (49 Stat. 500, as amended; 44 UJ3.C., 
o. * m * *> Ch * 1111(1 **** regulations of the'Admlnlstrative Committee of the Federal Register (1 CFR Ch. I). Distribution 
^ 13 made only by tho Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402. 

The Federal Register provides a uniform system for making available to the public regulations and legal notices issued 
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public interest. Documents are on file for public Inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing Is requested by the issuing agency. 

The Federal Register will be furnished by mall to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
In advance. The charge for individual copies is 75 cents for each issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, U.S. Government Printing Office, Washington, 
D.C. 20402. 

There are no restrictions on the republication of material appearing In the Federal Register. 
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INFORMATION AND ASSISTANCE 

Questions and requests for specific information may be directed to the following numbers. General inquiries 
may be made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscriptions and distribution. 202-783-3238 

"Dial - a • Regulation" (recorded 202-523-5022 


summary of highlighted docu¬ 
ments appearing in next day’s 
issue). 

Scheduling of documents for 523-5220 

publication. 

Copies of documents appearing in 523-5215 

this issue. 

Corrections. 523-5286 

Public Inspection Desk. 523-5215 

Finding Aids. 523-5227 

Public Briefings: "How To Use the 523-5282 

Federal Register.” 

Code of Federal Regulations (CFR).. 523-5266 

Finding Aids. 523-5227 


PRESIDENTIAL PAPERS: 

.Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523-5235 

Documents. 

Public Papers of the Presidents.... 523-5235 

Index... 523-5235 

PUBLIC LAWS: 

Public Law dates and numbers. 523-5237 

Slip Laws. 523-5237 

U.S. Statutes at Large. 523-5237 

Index. 523-5237 

U.S. Government Manual. 523-5230 

Automation. 523-5240 

Special Projects. 523-5240 


HIGHLIGHTS—Continued 


MANUAL ON UNIFORM TRAFFIC CONTROL 
DEVICES 

DOT/FHA announces distribution of publication. 46635 

HEALTH MANPOWER 

HEW/HRA issues application announcement for Public 
Health and Allied Health Professions Grant Programs. 46634 

PHOTOCHEMICAL OXIDANTS 

EPA designates three more reference methods for meas¬ 
urement of ambient concentrations. 46647 

BREAD PRODUCTS 

Treasury/Customs designates certain trays of metal and 
plastic used for transportation as instruments of inter¬ 
national traffic.. 46626 

NATURAL GAS PIPELINE COMPANIES AND 
PUBLIC UTILITIES 

FPC proposes to issue a statement of policy on determi¬ 
nation of just and reasonable rate of return on equity 
capital; comments by 12-14-76. 46618 


ATTORNEYS' FEES AND OTHER ASSISTANCE 

HEW/FDA extends to 11-26-76 the time for filing com¬ 
ments on proposed assistance to participants in FDA 
hearings ... 46606 

BIOLOGICS 

HEW/FDA clarifies procedures for determining potency 
of Cholera Vaccine; effective 10-22-76. . 46587 

PUBLIC INFORMATION 

HEW/FDA issues procedures for disclosure to contrac¬ 
tors of data and information that is otherwise exempt 
from disclosure; effective 11-22-76. 46585 

TITLE INSURANCE 

USDA/REA amends bulletin to require insurance only in 
cases where borrower's investment in realty is $250,000 
or more. 46604 

CIVIL AIR PATROL 

DOD/AF sets forth policy and describes purposes, activi¬ 
ties and organization. 46599 


AIR POLLUTION 

EPA solicits comments on proposed program for 
organic chemical manufacturing industry. 46618 

FROZEN DESSERTS AND DAIRY PRODUCTS 

HEW/FDA relaxes label requirements; effective 
1 0-22-76 ... Z .-. 46584 

FROZEN BREADED SHRIMP 

HEW/FDA proposes amending standard of identity to 
allow for restructured minced shrimp; comments by 
1^-21-76.46606 


MEETINGS— 

USDA/FNS: Advisory Committee on Nutrition Evalu¬ 
ation, 11-3 thru 11-5-76. 46633 

Commerce/NBS: Federal Information Processing 
Standards Task Group 15 Computer Systems 

Security, 12-16-76. 46633 

Travel Service: Travel Advisory Board, 11-30-76.... 46633 
CRC: Advisory Committee Meetings: 

Colorado, 11-6-76. 46640 

Maine, 11-18-76. 46640 

Minnesota, 11-12-76. 46640 

Minnesota, 11-13-76. 46640 
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HIGHLIGHTS—Continued 


Oklahoma, 11-10-76. 46640 

Vermont, 11-15-76.—. 46640 

West Virginia, 11-17-76. 46640 

Wyoming, 11-6-76.... 46641 

DOD/AF: USAF Scientific Advisory Board, Foreign 
Technology Division Advisory Group, Air Force 

Systems Command, 11-15 and 11-16-76. 46626 

Army: Special Commission on the United States 

Military Academy, 11-9 thru 11-12-76. 46626 

FEA: Petroleum and Natural Gas Exploration, Develop¬ 
ment, and Production Advisory Committee, 

11-15-76 .. 46649 

Interior/BLM: Redding District Advisory Board, 11-17 

and 11-18-76. 46627 

Labor/ETA: Federal Committee on Apprenticeship, 

11-11 and 11-12-76. 46666 

NFAH/NEA: Federal-State Partnership Advisory Panel, 

11-10 thru 11-12-76. 46654 

SBA: Detroit District Advisory Council, 11-9-76. 46664 

VA: Station Committee on Educational Allowances, 

11-15-76. 46665 

AMENDED MEETINGS— 

CRC: Florida Advisory Committee, 10-27 and 

10-28-76 ... 46640 

State: Shipping Coordinating Committee; United States 
National Committee for the Prevention of Marine 
Pollution, 11-23-76.... 46626 

CANCELLED MEETINGS— 

CRC: West Virginia Advisory Committee, 10-27-76.... 46641 
Labor: Advisory Committee on Women to the Secre¬ 
tary of Labor, 10-27 and 10-28-76. 46666. 


HEARING— 

VA: Station Committee on Educational Allowances, 

11-16-76... 46665 

PART II: 

COASTAL ENERGY IMPACT PROGRAM 

Commerce/NOAA proposes regulations for financial 
assistance to coastal States impacted by energy develop¬ 
ment; comments by 11-22-76. 46723 

PART III: 

OCCUPATIONAL SAFETY AND HEALTH 
STANDARDS 

Labor/OSHA promulgates new standard regarding con¬ 
trol of employee exposure to Coke Oven Emissions. 46741 

PART IV: 

INDIAN HEALTH SERVICE 

HEW/PHS proposes establishment of contract health 
service delivery areas and of eligibility and related re¬ 
quirements; comments by 12-21-76. 46791 

PART V: 

EMPLOYEE BENEFIT PLANS 

Labor and Treasury/IRS grant exemption relating to pro¬ 
posed transaction involving Univar Retirement Plan. 46797 

PART VI: 

MINIMUM WAGES 

Labor/ESA issues general wage determinations for Fed¬ 
eral and federally assisted construction. 46801 


THE PRESIDENT 

Memorandums 

Spain; security supporting assist¬ 
ance funds_ 46579 

EXECUTIVE AGENCIES 

AGRICULTURAL MARKETING SERVICE 
Rules 

Lemons grown in Ariz. and Calif- 46603 

Proposed Rules 

Milk marketing orders: 

Chicago _ 46605 

Tomatoes grown in Fla_ 46606 

AGRICULTURE DEPARTMENT 

See Agricultural Marketing Serv¬ 
ice; Animal and Plant Health 
Inspection Service; Farmers 
Home Administration; Food and 
Nutrition Service; Rural Elec¬ 
trification Administration. 

AIR FORCE DEPARTMENT 
Rules 

Civil air patrol employment; 

function and organization_ 46599 

Notices 
Meetings : 

Scientific Advisory Board_ 46626 


contents 

ANIMAL AND PLANT HEALTH 
INSPECTION SERVICE 

Rules 

Meat and poultry inspection and 
certification services; rates, fees 
and charges increased for base 
time, overtime and holidays_ 46582 

Proposed Rules 

Meat and poultry inspection, man¬ 
datory: 

Sausages, cooked poultry_ 46625 

ARMY DEPARTMENT 
Notices 

Meetings: 

U.S. Military Academy Special 
Commission_ 46626 

ARTS AND HUMANITIES, NATIONAL 
FOUNDATION 

Notices 

Grants; guidelines for: 

Challenge grants_ 46652 

Meetings: 

Federal-State Partnership Ad¬ 
visory Panel__ 46654 


BLIND AND OTHER SEVERELY 
HANDICAPPED, COMMITTEE FOR 
PURCHASE FROM 

Notices 

Procurement list, 1976; additions 
(2 documents)- 46641 

CIVIL AERONAUTICS BOARD 

Rules 

Accounts and reports for certifi¬ 
cated air carriers, uniform 
system: 

Service-segment data; public 
disclosure_ 46582 

Notices 

Air freight rate increases, pro¬ 
posed by Airlift International, 

Inc. et al.; suspension_ 46635 

Air freight rate increases, proposed 
by United Air Lines, Inc., sus¬ 
pension _ 46638 

Hearings , etc.: 

International Air Transport As¬ 
sociation_ 46636 

Overseas National Airways, Inc. 46638 
Pan American World Airways, 

Inc. and Aeroflot Soviet Air¬ 
lines - 46636 


lv 
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CONTENTS 


CIVIL RIGHTS COMMISSION 


Notices 

Meetings, State advisory commit¬ 
tees: 

Colorado- 46640 

Florida- 46640 

Maine- 46640 

Minnesota (2 documents)- 46640 

Oklahoma- 46640 

Vermont- 46640 

West Virginia (2 documents).. 46640, 

46641 

Wyoming —- 46641 

CIVIL SERVICE COMMISSION 

Rules 

Excepted service: 

Defense Department- 46581 

Executive Office of President— 46581 
Federal Energy Administration. 46582 
Housing and Urban Develop¬ 
ment Department (2 docu¬ 
ments) - 46581 

National Foundation on Arts 

and Humanities_ 46581 

Small Business Administration. 46581 


Notices 

Noncareer executive assignments: 

Executive Office of President.. 46641 
Housing and Urban Develop¬ 
ment Department- 46641 

COMMERCE DEPARTMENT 

See National Bureau of Stand¬ 
ards; National Oceanic and At¬ 
mospheric Administration; Tra¬ 
vel Service. 

CUSTOMS SERVICE 

Proposed Rules 

Organization and functions; field 
organization; ports of entry, 
etc.: 

Progreso, Tex_ 46605 

Notices 

Instruments of international 
traffic: 

Trays of metal and plastic, cer¬ 
tain, for transporting bread 
products_ 46626 

DEFENSE DEPARTMENT 

See Air Force Department; Army 
Department. 

EDUCATION OFFICE 

Proposed Rules 

Vocational education curriculum; 

application selection criteria. 46608 

Notices 

Applications and proposals, clos¬ 
ing dates: 

Vocational education curricula. 46634 

EMPLOYMENT AND TRAINING 
ADMINISTRATION 

Notices 

Employment transfer and busi-_ 
ness competition determina¬ 
tions; financial assistance ap¬ 
plications _ 46665 

Meetings: 

Apprenticeship Federal Com¬ 
mittee _ 46666 


EMPLOYMENT STANDARDS 
ADMINISTRATION 

Notices 

Minimum wages for Federal and 
federally-assisted construction; 
general wage determination de¬ 
cisions, modifications, and su¬ 


persedeas decisions- 46801 

ENVIRONMENTAL PROTECTION 
ADMINISTRATION 

Rules 

Procurement_ 46600 

Proposed Rules 


Air pollution; standards of per¬ 
formance for new stationary 
sources: 

Synthetic organic chemical 

manufacturing industry- 46618 

Air quality implementation plans; 
various States, etc.: 

Vermont __ 46617 

Notices 

Air pollution; ambient air mon¬ 
itoring reference and equivalent 

methods_ 46647 

Environmental statements; avail¬ 
ability of agency comments (2 

documents)_ 46648, 46649 

Pesticide applicator certification; 

State plans: 

South Dakota- 46646 

Pesticide chemicals; tolerances, 
exemptions, etc.; petitions: 
Herculite Protective Fabrics 

Corp _ 46645 

Pesticides; specific exemptions 
and experimental use permits: 
California Department of 

Health . 46644 

California State Department of 

Food and Agriculture- 46648 

Idaho State Department of 
Agriculture_ 46645 

ENVIRONMENTAL QUALITY COUNCIL 
Notices 

Environmental statements; avail¬ 
ability, etc_ 46641 

FARMERS HOME ADMINISTRATION 
Notices 

Disaster and emergency areas: 

Michigan.. 46633 

FEDERAL DISASTER ASSISTANCE 
ADMINISTRATION 

Notices 

Disaster areas: 

Virginia. 46635 

FEDERAL ENERGY ADMINISTRATION 
Notices 

Meetings: 

Petroleum and Natural Gas Ex¬ 
ploration, Development, and 
Production Advisory Commit¬ 
tee . 46649 

FEDERAL HIGHWAY ADMINISTRATION 
Notices 

Engineering and traffic operations; 
Uniform Traffic Control Devices 
Manual, availability- 46635 


FEDERAL INSURANCE ADMINISTRATION 
Rules 

Flood Insurance Program, Na¬ 
tional; flood elevation deter¬ 


minations, etc.: 

California. 46588 

Connecticut_ 46588 

New Jersey_ 46593 

Pennsylvania (11 documents). 46589- 

46597 

Virginia . 46587 


FEDERAL MARITIME COMMISSION 
Notices 

Oil pollution; certificates of fi¬ 
nancial responsibility (2 docu¬ 
ments) _ 46649 

FEDERAL POWER COMMISSION 

Proposed Rules 

Policy and interpretations: 

Rates of return on equity, just 
and reasonable; natural gas 
pipeline companies and public 
utilities.—. 46618 

FEDERAL RESERVE SYSTEM 
Notices 

Applications , etc.: 

First Bancshares of Florida, 

Inc.. 46650 

First National Holding Corp- 46650 

Lake View Bancorp, Inc- 46650 

Marion National Corp- 46650 

Trust Company of Georgia (2 
documents)_ 46650, 46651 

FEDERAL RAILROAD ADMINISTRATION 
Rules 

Railroad Revitalization and Regu¬ 


latory Reform Act of 1976: 
Applications under section 505; 

correction_ 46601 

Applications under section 511; 
correction- 46601 


Proposed Rules 

Railroad Revitalization and Regu¬ 
latory Reform Act of 1976: 
Nondiscrimination in railroad fi¬ 
nancial assistance programs; 
affirmative action require¬ 
ment _-_ 46612 

FOOD AND DRUG ADMINISTRATION 
Rules 

Biological products: 

Cholera vaccine; standards- 46587 

Desserts, frozen, and dairy prod¬ 
ucts; label requirements, exemp¬ 
tion - 46584 

Food additives: 

Styrene block polymers; correc¬ 
tion ...-. 46587 

Information, public; disclosure to 
contractors - 46585 

Proposed Rules 

Administrative practices and pro¬ 
cedures, authority delegations, 

etc.; extension of time-46606 

Shrimp, frozen raw breaded; 

identity standard- 46606 

v 
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CONTENTS 


FOOD AND NUTRITION SERVICE 


INTERSTATE COMMERCE COMMISSION LAND MANAGEMENT BUREAU 


Rules 

Child nutrition programs: 

Cash in lieu of commodities; 
clarification updating and im¬ 
plementation of new provi¬ 


sions - 46601 

Notices 

Meetings: 

Nutrition Evaluation Advisory 
Committee _ 46633 


FOREIGN-TRADE ZONES BOARD 
Notices 

Foreign-trade zone applications: 
Portsmouth, Va_ 46651 

GENERAL ACCOUNTING OFFICE 
Notices 

Regulatory reports review; pro¬ 
posals, approvals, etc_ 46651 


HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

See Education Office; Food and 
Drug Administration; Health 
Resources Administration; Pub¬ 
lic Health Service. 


HEALTH RESOURCES ADMINISTRATION 
Notices 
Grants: 

Public health and allied health 
professions grant programs; 
applications _ 46634 


HEARINGS AND APPEALS OFFICE, 


INTERIOR DEPARTMENT 
Notices 

Applications, etc.: 

Big Blue Coal Co., Inc_ 46627 

Bullion Hollow Coal Co., Inc. 

(2 documents)_ 46628. 46629 

CL&N Coal Co_ 46629 

Campbell Coal Co_ 46630 

Hamilton Coal Co., Inc_ 46630 

Island Creek Coal Co_ 46631 

JC&P Coal Corp_ 46631 

Little Bill Coal Co., Inc_ 46632 

Richco Brothers, Inc_ 46632 

Sherwood Mining, Inc_ 46632 


HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT 

See Federal Disaster Assistance 
Administration; Federal Insur¬ 
ance Administration. 


INTERIOR DEPARTMENT 

See Hearings and Appeals Office; 

Land Management Bureau. 

INTERNAL REVENUE SERVICE 
Rules 

Income taxes: 

Retirement plans; minimum 
funding standards, contribu¬ 
tions extensions_ 46597 

Notices 

Authority delegations: 

Deputy Commissioner et al_ 46626 

Employee benefit plans, prohibi¬ 
tions on transactions; exemp¬ 
tion proceedings, hearings, etc— 46797 


Notices 


Car service exemptions; manda¬ 
tory _ 46681 

Hearing assignments_ 46679 

Rerouting of traffic: 

Chicago, Rock Island and Pacific 
Railroad Co. and Fort Worth 

and Denver Railway Co_ 46680 

Louisville and Nashville Rail¬ 
road Co. and Birmingham 

Southern Railroad Co_ 46680 

New York, Susquehanna and 

Western Railroad Co_ 46681 

Western Maryland Railway Co. 46680 


JUSTICE DEPARTMENT 
Rules 

Organization, functions, and au¬ 
thority delegations: 

Executive Office for U.S. Attor¬ 
neys; U.S. Attorneys’ Man¬ 
ual _ 46598 

LABOR DEPARTMENT 

See also Employment and Train¬ 
ing Administration; Employ¬ 
ment Standards Administra¬ 
tion; Occupational Safety and 
Health Administration. 

Proposed Rules 

Comprehensive Employment and 
Training Act: 

Migrant and other seasonally 
employed farmworker pro¬ 
grams; correction_ 46617 

Notices 

Employee benefit plans, prohibi¬ 
tions on transactions; exemp¬ 
tion proceedings, hearings, etc. 46797 
Meetings: 

Women, Advisory Committee; 


cancelled_ 46666 

Adjustment assistance: 

Bountiful Clipper_ 46666 

Brown Shoe Co_ 46666 

C.C.C. Clothes. 46671 

Cayenne Beulah_ 46667 

Cayenne Borden_ 46668 

Cayenne Cactus_ 46668 

Cayenne Diane_ 46668 

Cayenne Duchess_ 46669 

Cayenne Elmer_— 46669 

Cayenne Elsie_ 46669 

Cayenne Glory_ 46670 

Cayenne Goddess_ 46670 

Cayenne Panther_ 46670 

Continental Clipper_ 46672 

Emerald Clipper_ 46672 

Fiesta Clipper- 46673 

Gettysburg Shoe Co., Inc_ 46673 

Golden Clipper_ 46674 

International Shoe Co_ 46674 

Jacoby-Bender, Inc_ 46675 

Majestic Clipper_ 46675 

Miller Druck Co., Inc_ 46677 

Rockwell International_ 46676 

Royal Clothing Co., Inc_ 46677 

Sovereign Clipper_ 46678 

Tropical Clipper- 46678 

Valiant Clipper- 46579 

Western Clipper. 46679 

Western Industries, Inc_ 46671 


Notices 

Applications, etc.: 

New Mexico (2 documents)—— 46627 
Meetings: 

Redding District Advisory 
Board_ 46627 

NATIONAL BUREAU OF STANDARDS 

Notices 

Meetings: 

Federal Information Processing 
Standards Task Groups_ 46633 

NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION 

Proposed Rules 

Coastal energy impact program— 46723 

OCCUPATIONAL SAFETY AND HEALTH 
ADMINISTRATION 

Rules 

Agriculture health and safety 
standards: 

Farm field equipment, farm¬ 
stead equipment, and cotton 

gins; guarding_ 46598 

Health and safety standards: 

Coke oven emissons exposure_ 46741 

State plans for enforcement of 
standards: 

Utah. 46599 

PUBLIC HEALTH SERVICE 
Proposed Rules 

Indian health; contract health 
services eligibility and require¬ 


ments ___ 46791 

RENEGOTIATION BOARD 
Rules 

Mandatory exemptions; common 
carriers by water_ 46600 

Notices 


General Counsel; compensation— 46654 

RURAL ELECTRIFICATION 
ADMINISTRATION 

Rules 

Information, public: 

Title insurance for realty in¬ 
vestments; Bulletin 20-3 sup¬ 
plement _ 46604 

SECURITIES AND EXCHANGE 
COMMISSION 

Notices 

Self-regulatory organizations; 
proposed rules changes: 

American Stock Exchange, Inc. 

(2 documents)_ 46658, 46659 

Depository Trust Co__ 46656 

Municipal Securities Rulemak¬ 
ing Board_ 46657 

Hearings , etc.: 

Broad Street Investing Corp., 

et al. 46654 

Corporate Income Fund Series 

Co., Inc_ 46660 

Delmarva Power & Light Co_ 46661 

Equity Exchange Fund_ 46662 

Midwest Stock Exchange, Inc— 46657 
Scudder Managed Municipal 

Bonds. 46658 

Western Massachusetts Electric 
Co. 46664 


vi 
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CONTENTS 


SMALL BUSINESS ADMINISTRATION 


Proposed Rules 

Small business size standards: 
Government procurement and 
sales eligibility; protest proce¬ 
dures _-__—— 46624 

Notices 

Applications, etc.: 

Dixie Capital Corp.. 46665 

Authority delegations: 

Community Development Office 

Director_-___ 46665 

Meetings; advisory councils: 

Detroit District. 46664 


STATE DEPARTMENT 
Notices 

Meetings: 

Shipping Coordinating Commit¬ 
tee . 46626 

TRANSPORTATION DEPARTMENT 

See Federal Highway Administra¬ 
tion; Federal Railroad Adminis¬ 
tration. 


TRAVEL SERVICE 
Notices 

Meetings: 

Travel Advisory Board_ 46633 

TREASURY DEPARTMENT 

See Customs Service; Internal 
Revenue Service. 

VETERANS ADMINISTRATION 
Notices 

Meetings: 

Educational Allowances Station 
Committee (2 documents)--- 46665 


"THE FEDERAL REGISTER—WHAT IT 
IS AND HOW TO USE IT" 

Weekly Briefings at the Office of the 
Federal Register 

(For Details, See 41 FR 22997, June 8, 1976) 
RESERVATIONS: JANET SOREY, 523-5282 
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PRIVACY ACT OF 1974 

ANNUAL PUBLICATION OF SYSTEMS OF RECORDS 


This listing identifies those agencies that have submitted documents to the Office of the Federal Register in compliance 
with the annual publication requirements of 5 U.S.C. 552a(e) (4). The date of publication and page citation follow each agency. 


Agency 

Administrative Conference of the United States- 

Agency for International Development- 

Agriculture Department- 

American Battle Monuments Commission- 

Board for International Broadcasting- 

Central Intelligence Agency.-- 

Civil Aeronautics Board- 

Civil Service Commission.---- 

Commerce Department- 

Committee for Purchase from Blind and Other Severely Handicapped- 

Commodity Futures Trading Commission- 

Community Services Administration- 

Consumer Product Safety Commission- 

•Defense Department- 

Energy Research and Develoment Administration- 

Environmental Protection Agency- 

Equal Employment Opportunity Commission- 

Farm Credit Administration- 

Federal Communications Commission- 

Federal Deposit Insurance Corporation- 

Federal Energy Administration- 

Federal Home Loan Bank Board- 

Federal Paperwork Commission- - - 

Federal Power Commission- 

Federal Reserve System_ 

Federal Trade Commission- 

General Services Administration- 

Correction- 

Harry S. Truman Scholarship Foundation- 

Health, Education, and Welfare Department- 

Interior Department- 

International Boundary and Water Commission—United States Section- 

International Trade Commission- 

Interstate Commerce Commission--- 

Justice Department_____ 

Management and Budget Office- 

Marine Mammal Commission_,- 

National Aeronautics and Space Administration- 

National Credit Union Administration_ 

National Labor Relations Board--- 

National Science Foundation_1- 

National Study Commission on Records and Documents of Federal Officials. 

Nuclear Regulatory Commission- 
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Pennsylvania Avenue Development Corporation- 

Postal Rate Commission- 

Postal Service- 

President's Commission on Personnel Interchange- 

President's Commission on White House Fellowships- 
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Securities and Exchange Commission- 

Small Business Administration_ 

State Department_ 

Tennessee Valley Authority- 

•Transportation Department_ 
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Veterans Administration--- 


Publication Date Page 

_ 9-16-76_ 40040 

... 9-13-76. 38900 

— 9-14-76_ 39196 

— 9-16-76_ 40043 

--- To be published 10-27-76 

_ 9- 7-76_ 37692 

... 9-17-76_ 40418 

... 9-24-76_42158 

— 9-13-76_ 38950 

— 9-22-76_41526 

... 9-14-76_39152 

... 9-15-76_ 39684 

9- 2-76_ *37292 

... 10-12-76_ 44715 

_To be published 11-2-76 

... 9-15-76_ 39689 

... 9-24-76_42170 

... 9-15-76_ 39693 

... 9-22-76_41528 

9-17-76_ 40424 

9-16-76_ 40076 

9-14-76_39168 

. 9-22-76_41524 

... 9-13-76_ 38932 

_ 9-15-76_ 39702 

... 9-15-76_ 39711 

... 9- 8-76_ 38088 

... 9-15-76_ 39389 

... 8-27-76_ 36278 

. . 9-20-76_ 40707 

... 9-21-76_41222 

... 8-25-76—..- 36004 

. 9-16-76_ 40045 

9-17-76_ 40430 

... 9-16-76_ 39916 

.. 10 -7-76_ 44292 

... 9-15-76_ 39731 

... 9-13-76_ 38918 

... 10-13-76_ 44982 

... 9-14-76_ 39184 

_ To be published 10-28-76 

9-16-76_ 40048 

9-27-76_ r _ 42328 

... 9-21-76—.— 41358 

—. To be published 10-26-76 

... 8-31-76_ 36749 

... 10-14-76_45132 

... 9-16-76_ 40050 

—-10- 5-76_ 44029 

— 9-17-76_ 40436 

... 9-16-76_ 40051 

_To be published 10-26-76 

_ 9-22-76_41550 

... 9-22-76_41648 

... 9-21-76_41330 

... 9-17-76. 40437 

—. 9-27-76_ 42228 

— 10-14-76_45164 

... 9-23-76....—. 41884 
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•The Defense and Transportation Departments have submitted magnetic tapes containing the text of the agency's 
Systems of Records. The full printed text will appear in the Privacy Act Issuances, 1976 Compilation, that is being pub¬ 
lished by the Office of the Federal Register under § 3 of the Privacy Act. 
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list of cfr ports affected In this issue 


The following numerical guide Is a list of the parts of each title of the Code of Federal Regulations affected by documents published In today's 
issue. A cumulative list of parts affected, covering the current month to date, follows beginning with the second Issue of the month. 

A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected 
by documents published since the revision date of each title. 
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Proposed Rules: 

381__-. 46625 


18 CFR 

Proposed Rules: 

2_ 46618 

19 CFR 

Proposed Rules: 

1 _ 46605 

21 CFR 

I . 46584 

4_ 46585 

121_ 46587 

620_ 46587 

Proposed Rules: 

2 . 46606 

36. 46606 

24 CFR 

1916 _ 46587 

1917 (14 documents)_ 46588-46597 

26 CFR 

II _ 46597 


29 CFR 

1910....-. 46742 

1928. 46598 

!952. 46599 

Proposed Rules: 

94. 46617 

97_ 46617 

32 CFR 
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1453. 46600 

40 CFR 

Proposed Rules: 

52.. 46617 

60. 46618 
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15-3_ 46600 

42 CFR 

Proposed Rules: 
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CUMULATIVE LIST OF PARTS AFFECTED DURING OCTOBER 


The following numerical guide is a list of parts of each title of the Code of 
Federal Regulations affected by documents published to date during October. 


3 CFR 


7 CFR—Continued 


9 CFR—Continued 


Proclamations: 

4334 (See Proc. 4466). 44031 

4463 (Amended by Proc. 4466)_44031 

4465 .—. 43361 

4466 ..44031 

4467 . 44851 

4468 _ 44853 

4469 . 44995 

4470 _ 46287 

Executive Orders: 

October 10. 1854 (Revoked in part 

by PLO 5605)_ 46297 

March 11, 1912 (Revoked in part 

by PLO 5604)... 45006 

April 16, 1912 (Revoked in part 

by PLO 5604)._ 45006 

June 23, 1913 (Revoked in part 

by PLO 5604)_ 45006 

July 1, 1913 'Revoked in part 

by PLO 5604)_ 45006 

July 26, 1913 (Revoked in part 

by PLO 5604)_ 45006 

October 23, 1914 (Revoked in part 

by PLO 5604)_ 45006 

July 19, 1915 (Revoked in part 

by PLO 5604). 45006 

December 20. 1916 (Revoked in 

part by PLO 5604)_45006 

February 25,1919 (Revoked in part 

by PLO 5604)_ 45006 

April 22, 1919 (Revoked in part by 

PLO 5604) .._. 45006 

February 1, 1921 (Revoked in part 

by PLO 5604).__.45006 

10000 (Amended by EO 11938)43383 

11157 (Amended by EO 11939)_ 43705 

11322 (See EO 11940)._. 43707 

11419 (See EO 11940)_ 43707 

11533 (See EO 11940).43707 

11683 (See EO 11940). 43707 

11798 (See EO 11940).43707 

11818 (See EO 11940)...43707 

11883 (Superseded by EO 11941)._ 43889 
11907 (See EO 11940). 43707 

11938 . 43383 

11939 . 43705 

11940 . 43707 

11941 _ 43889 

Directives: 

May 17, 1972 (Amended by Direc¬ 
tive of October 7, 1976)_ 45535 

October 7, 1976_45535 

Memorandums: 

September 30, 1976. 46579 


5 CFR 

213- 43385, 44358, 45977, 46581, 46582 


2300- 43709 

7 CFR 

2.... 44185, 44186, 45994 

6_ 45994 

51 .--I~™IIV4T8Y.V«28», 46448 

52 . 43385, 46289 

53 -45014 

210. 43909 

230. 43388, 45569 

240. 46601 


354_^.45995 

401. 46448 

722. 45995, 45996 

908-.43709, 44187, 44860, 45014 

910 . 43389, 44357, 45569, 46603 

911 . 45570 

919. 43709 

915-. 44861 

917. 46290 

927 . 43389 

928 . 43909 

931 . 44357 

932 .45996 

958.— 45997 

966. 43909 

980 . 43910 

981 ._. 43710 

982 . 43710 

1004_ 46449 

1030. 43390 

1421. 44701, 44704, 44707,45997 

1446. 46290 

1701.45997 

1832. 46449 

1980_ 43390 

2507. 43392 

Proposed Roles: 

2. 45577 

905 - 44865 

906 - 44867-44868 

907 . 44189 

912.A..45844 

944„.1..44869 

966. 46452, 46606 

971. 46453 

980.. 46454 

981 . 44191. 44869 

982 . 44407,45999 

989. 45575 

1001. 46454 

1030_ 46605 

1046_ 45999 

1068_ 46458 

1098_ 46005 

1464—. 43729, 45575 

1701.43912 

1822. 46315 

1871. 45576 

1904. 46315 

8 CFR 

100 . 46425 

238. 46425 

299. 46425 

316a. 46426 

341. 43393 

499. 46426 

9 CFR 

101 - 44358 

102 ....44358 

105- 44359 

112 - 44359 

113 . 44359 

114 . 44687 

123. 44359 

307. 46582 


350 . 46582 

351 . 46582 

354 . 46582 

355 .j... 46582 

362..-_46582 

381. 46582 

Proposed Rules: 

160 . 44407 

161 -44407 

381. 46625 

10 CFR 

9 . 44997 

210.44151 

211.. 44152.44360 

212..43393. 43895, 44152 

10 CFR—Continued 

Proposed Rules: 

50 . 46467 

51 . 45849 

211.45585,46011 

11 CFR 

Proposed Rules: 

102.45952 

104.45952 

134.45952 


12 CFR 


11. 44822 

206. 46427 

220. 43895 

225„.45977 

226 -- 44855, 45537 

227 . 44361 

523_ 43395 

545. 43395 

563- 43395 

701. 44687 


Proposed Rules: 

18. 

212 . 

563.. 

570—.. 

720. 

13 CFR 


102- 43711 

115. 43409 

120. 44856 

303_ 45985 

309. 45985 

316. 45128, 46420 

Proposed Rules: 

118-44430 

121_46624 


..,46144 
— 46352 
„ 44057 
„ 44057 
... 44430 


14 CFR 


39. 43712, 

43713, 44152. 44153, 44997, 44998, 
45817, 45818, 46430-46432 

67. 46432 

71. 43712, 


43714, 44153, 44687, 44688, 44998, 
45819, 45820, 46433 


x 


FEDERAL REGISTER, VOL 41, NO. 206—FRIDAY, OCTOBER 22, 1976 




























































































































































FEDERAL REGISTER 


14 CFR—Continued 

73—--- 

75__-.— 

97 _ 43714,44688. 

152 .. 

241 ... 

288 -- 

... 

298 -- 

371 --- 

399 —.. 


. 45820 

. 44688 

45820. 46433 

_ 46434 

_ 46582 

_44154 

.1_ 43715 

. 44033 

. 43396 

_ 46290 


Proposed Rules: 


37 45019 

39—_ 43742.44192,45020,45848 

71 44193,46458.46459 

73 _ ~ 44193 

75 46459 

2071_ 45021,46322,46464 

208 _46322, 46464 

212 46322,46464 

214.. 46322.46464 

221_ 44424 

223_-_ 45848 

241_ 46324 

250_44424 

252_ 44424 

371 _45024 

372 _ 45024 

372a. 45024,45028 

373 _ 45024 

378 45024 

378a.-.. 45024,45028 


15 CFR 

270.-.. 43396 

369_ 44861,46443 

371._ 44155 

377__ 44155 

Proposed Rules: 

931. 46724 


16 CFR 


1018_ 

1609_ 

Proposed Rules: 


1150. 

1500. 

1511. 

1615. 

1616 


45821 

45821 


_ 44126 

. 44126. 46347 

_ 46347 

_ 43917 

_ 43919 


17 CFR 


1 _ 

30.. 

32... 

140.. 

145. 

200 . 

202 —. 

231.. 

240.„ 

Proposed Rules 

1 _ 

145.. 

210 _ 

230. 

239 .. 

240 . 

249-. 

259.. 


. 44565 
. 44566 

- 44566 
. 46435 
.. 46435 
_ 44695 
. 44695 

- 43398 
_ 44699 


_ 45706 

. 45706 

. 45030 

.43876 

_ 43876 

43876. 46353 

. 46353 

_ 44863 


18 CFR 

Proposed Rules: 


2_ 46618 

141_ 46467 

260_ 43743 


19 CFR 

Proposed Rules: 


1 _ 45015,46605 

18_ 43922 

123_ 43922 

144_ 43922 


24 CFR—Continued 

1915 .—--- 45548 

1916 -- 44036, 44037. 46587 

1917 - 44162-44169. 

44383-44391. 45000. 46588-46597 
1920---. 45829-45841 

Proposed Rules: 

115_ 43734 

600_44122 

1917_ 43735-43741 

25 CFR 


20 CFR 


404 _44362 

405 _^_46291 

416_ 43399 

Proposed Rules: 

405_ 43917. 46321 

416_ 44192 

651_ 44014 

653_ 44014 

658_44014 

21 CFR 

1 _ 46584 

3 _44380 

4 _'....— 46585 

17_ 45540 

27_ 45543 

80.___—.46156 

121_ 43715. 44381. 45546, 46587 

125. 46156 

430_ 44381 

522_ 43400, 43896, 45547 

556_ 44381 

558_44381 

561__-_ 43896 

620_ 46587 

630_ 43400 

1308____— 43401 


Proposed Rules: 


221 —.... 45562, 45563 

252—__ 45563 


26 CFR 

1 ___ 

11 ... 

301... 

601_ 

Proposed Rules: 

1 —. 

31_ 


44391. 44690 

_ 46597 

. 44038 

_ 44038 


45571 

45571 


27 CFR 


Ch. I_ 44038 

201____43717, 46436 

28 CFR 

0—.. 46598 


29 CFR 


94_44393 

97 __— 45987 

98 ....-.— 44393 

700 _ 44695 

701 _43403 

727_ 43403 

1910_ 46742 

1928___- 46599 

1952_43404-43406, 43896-43901, 45563 


2 —. 

27— 

36.. . 

341.. 
809. 
1000 
1010 . 


46606 

45582 

46606 

46009 

46009 

44421 

43412 


Proposed Rules: 


29..-..46148 

94_ 46124,46617 

97—.-. 46124,46617 

1952_ 43411 


30 CFR 


22 CFR 


75 


43532 


Proposed Rules: 

42—_ 45571 

23 CFR 

140—. 45547 

230_ 46293 

260_ 44034 

750—.-..45826 

24 CFR 


Proposed Rules: 


11 —. 

__44864 

100 _ 

_ 45574 

211 _ 

... 43912,45999 

31 CFR 


52 

_ 44842 

128_ 

_ 43719 

240 

__ 43903 

309_ 

_ 44006 


16.. 44556 

202 _ 44162 

203 . 46302 

207_45827 

213_ 46302 

234_ 46302 

570__— 43887, 45966, 46303 

860_ 44002 

881_ 45120 

1914_ 43402, 


43716. 44382. 44938, 45000, 45986, 
46303-46314 


32 CFR 

832 _ 

_ 46599 

1453 _ _ 

_ 46600 

1ROR 

_ 44169 

32A CFR 

113 _ 

_ 43720 

33 CFR 

Proposed Rules: 

183__ 

_ 43858 


FEDERAL REGISTER, VOL 41, NO. 206—FRIDAY, OCTOBER 22, 1976 


Xl 
































































































































































FEDERAL REGISTER 


34 CFR 

Proposed Rules: 


Ch. I _ _ 43743 

35 CFR 

133 ..._ 44394 

36 CFR 

2 ...... 45564 


Proposed Rules: 

7. 

251_ 

261..—, 

291... 

295.. 


37 CFR 

1 _ 43720 

3 ..—... 43721 

4 .... 43721 

Proposed Rules: 

1. 43729 

38 CFR 

36_ 44039,44858 

Proposed Rules: 

3_45031 


39 CFR 
111 

601_ 

Proposed Rules: 


111.. . 46295 

3001_ 45587 

40 CFR 

35 43727 

52l'’Iiy474~0~6-^ 

55_ 43904 

180_ 43421, 43920, 45029, 46011 

435._ 44945 

61. 44859. 46560 

180.. ._ 43408, 44395 

435—... 44949 

459_ 43409 

Proposed Rules: 

50_44049 

52.. 43421, 43920. 44194, 46010, 46617 

60_44194,44859, 46618 

162_ 43920 

408.. 44194 

411. 45583 


41 CFR 


44059 

44040 


46452 

45577 

45577 

45577 

45577 


1-1-43538 

1-3.... 46295 


41 CFR—Continued 
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1-4_ 

3-4_ 

7- 7_ 

8- 3_ 

15-3—. 

51-1... 

51-2— 

51-3.... 

51-4— 

101-5— 

101 - 11 . 

101-26.. 

101-32. 

101-35. 

105-61. 

128-1... 

42 CFR 

52a_ 

52e_ 

82_ 

85a_ 


. 43538 
. 44170 
. 44396 
. 46436 
. 46600 
. 45565 
. 45565 
. 45565 
.45566 
. 46295 
. 46297 
. 43722 
. 43536 
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. 45000 
. 45987 


44171 

44174 

44396 

45002 


1061 . 4486 O 

1062 _____ 44860 

1067-44860 

1068.___ 44860 

1069._ 44860 

1070 . 44860 

1071 . 44860 

1075-.44860 

1076. 44860 

1078.. 44860 

Proposed Rules: 

103. 46608 

160f. 46576 

185-- 45702, 46317 

193. 45962 

205. 43420 

302.. 43414 

303. 43414 

305- 43414 


46 CFR 


Proposed Rules: 


36_ 46792 

52f. 46318 

101. 44286 


10...45841 

297... 44403 

536.—..44041 


Proposed Rules: 


43 CFR 


2650.. 44040 

3040. 43722 

3100—. 45566 

Public Land Orders: 

5603 . 44041 

5604 _ 45006 

5605 . 46297 

Proposed Rules: 

4. 45574 

2370. 43411 

3500. 45571 

3520- 45571 

4100-1___ 43912 

4200. 43912 

4300. 43912 

4700. 43912 

9230. 43912 

45 CFR 

74. 44552 

177-44041 

196—1_44860 

1005_ 44860 

1006.. 44860 

1010_ 44860 

1012-44860 

1015_ 44860 

1026_ 44860 

1042_ 44860 

1050_44860 

1060_ 44860 


31- 43822, 44711 

34—. 43822 

54-43822 

98-43822 

154. 43822 

171... 44711, 44712 

177- 44712 

298- 44408 

502. 44059 

511. 46352 


47 CFR 


1 . 44042, 44177 

2 . 44042, 46436 

5. 45007 

13- 44178 

68 . 46298 

73. 44178, 44403, 44404 

87_ 44690 

89- 44180 

91. 44182 

93. 44183 

97. 44042. 44183 


Proposed Rules: 


2.- 45584 

21. 45584 

64. 44057 

73 43422 

*43922* 44427”447lV.*44713, 4635o! 
46465 

76- 46466 

81. 45584 

83- 44194, 45584 
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49 CFR 

1..44042, 44710, 45011 

215. 44043 

258_ 44570, 46601 

260_ 44577, 46601 

571_ 46437 

609_45842 

1033 _ 43723. 45567, 45842, 45843, 45989 

1034 . 45568, 45990 

1047 _ 45011 

1048 _44405 

1057. 46438 

1061-. 45843 


1109_ 

1131_ _ 

_ 44183 

.. 43904 

1254_ 

_ 44045 

Proposed Rules: 

91_ 

_ 44871 

192_ 

_ 46463 

195_ 

_ 46463 

265_.__ 

_ 46612 

268_ 

_ 44954 

571-.. 

_ 45021, 46460 

1048_ 

_ 46353 

1109_ 

_ 43743 

1211 _ 

_ 46013 


50 CFR 

17_ 


32_ 

_ 43723- 

33_ 

216_ 

43720. 43905-43908. 44040-44048, 
44184. 44185, 44406. 44693-44695, 
45012, 45013. 45568, 46314, 46460 

- 43550, 43726, 45569 

Proposed Rules: 


17-- 45573 

32-44049 

216. 43729, 44049, 45015 
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presidential documents 


Title 3—The President 


Memorandum of September 30, 1976 

Presidential Determination Under Section 614(a) of the Foreign 


Presidential Determination Under Section 614(a) of the Foreign Assistance 


Act of 1961 as Amended—Spain 





(Presidential Determination No. TQ7] 

Memorandum for the Secretary of State 

The White House, 

Washington, September 30 , 1976 . 

Pursuant to the authority vested in me by section 614(a) of the Foreign Assistance 


Act of 1961, as amended, I hereby: 

(a) Determine that the use of not to exceed $3,000,000 of security supporting 
assistance funds in the period beginning July 1, 1976, and ending September 30, 1977, 
to finance programs of non-military cooperation with Spain without regard to section 
620(m) of the Act, is important to the security of the United States; and 

(b) Authorize such use of up to $3,000,000 of security supporting assistance funds , 
without regard to section 620(m) of the Act. 


This determination shall be published in the Federal Register. 




[FR Doc.76-31229 Filed 10-20-76 ;2:50 pm] 
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rules ond regulations 


This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are 
keyed to and codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL 
REGISTER issue of each month. 


Title 5—Administrative Personnel 


• • * • • 

<49) One Private Secretary to the 
Principal Deputy Assistant Secretary 
(Health Affairs). 

(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954- 
1958 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant 
to the Commissioners. 
(PR Doc.76-30781 Plied 10-20-76;8:45 am] 


PART 213—EXCEPTED SERVICE 
Executive Office of the President 

Section 213.3303 is amended to show 
the newly established Office of Science 
and Technology Policy and the Schedule 
C exception of one position of Secretary 
to the Director of this office. 

Effective on October 22, 1976, 

§ 213.3303(k) (1) is added as set out be¬ 
low: 

§ 213.3303 Executive Office of the Pres¬ 
ident. 


(k) Office of Science and Technology 
Policy. 

(l) One Secretary to the Director. 

!LF' 8 C * 3301 ' 3302: 150 10677. 3 CFR 1954- 
1958 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant 
to the Commissioners. 

(PR Doc.70-30782 Piled 10-20-76; 8:45 am] 


PART 213—EXCEPTED SERVICE 


(b) National Endowment for the Hu¬ 
manities. • • • 

(5) [Revoked! 

• • • • • 

(7) [Revoked] 

# • • • • 

§ 213.3282 National Foundation on the 
Arts and the Humanities. 

(a) National Endowment for the Arts. 
'(1) Until September 30. 1980, Assistant 
Director, Office of Program Development 
and Coordination. 

(b) National Endowment for the Hu¬ 
manities. (1) Until September 30. 1980, 
Assistant Director, Research Materials 
Program. 

(2) Until September 30, 1980, Assist¬ 
ant Director for Project Grants Pro¬ 
grams. 

(3) Until September 30. 1980, Deputy 
Director, Division of Education Pro¬ 
grams. 

(4) Until September 30,1980, Director, 
Division of Research Grants. 

(5 U.3.C. 3301. 3302; E.O. 10577, 3 CFR 
1954-1958 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant to 
the Commissioners. 

|FR Doc.76-31102 Filed 10-21-76;8:45 am] 


PART 213—EXCEPTED SERVICE 
Small Business Administration 

Section 213.3332 is amended to show 
that one position of Director, Office of 
Legislative Affairs is excepted under 
Schedule C. 


Effective on October 22,1976, 5 213.3332 
(x) is added as set out below: 

§ 213.3332 Small Business Administra¬ 
tion. 

* • • * • • 

(x) Director, Office of Legislative 
Affairs. 

(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954- 
1958 Comp., p. 218) 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant to 
the Commissioners . 
(FR Doc. 76-31103 Filed 10-21-76:8:45 am] 


PART 213—EXCEPTED SERVICE 

Department of Housing and Urban 
Development 

Section 213.3384 is amended to reflect 
the following title change: From Special 
Assistant to the Assistant Secretary for 
Housing Management to Special Assist¬ 
ant to the Assistant Secretary for Hous¬ 
ing —Federal Housing Commissioner. 

Effective on October 22. 1976, 

§5 213.3384 (b)(12) and (c)(4) are 

amended as set out below: 

§ 213.3384 Department of Housing and 
Urban Development. 

# $ • • • 

(b) Office of the Assistant Secretary 
for Housing—Federal Housing Commis- 

(12) Three Special Assistants to the 
Assistant Secretary-Commissioner. 

• • • • • 

(c) Office of the Assistant Secretary 
for Housing Management. • • • 

(4) Three Special Assistants to the 
Assistant Secretary. 

(5 U.S.C. 3301. 3302; EO 10577, 3 CFR 1954- 
1958 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant to 
the Commissioners. 

I FR Doc.76-3100 Filed 10-21-76;8:45 am) 


PART 213—EXCEPTED SERVICE 

Department of Housing and Urban 
Development 

Section 213.3384 is amended to show 
that one position of Executive Assistant 
to the Deputy Assistant Secretary for 
Assisted Housing is excepted under 
Schedule C. 

Effective on October 22,1976, § 213.3384 
(b) (17) is added as set out below: 


CHAPTER I—CIVIL SERVICE COMMISSION 
PART 213—EXCEPTED SERVICE 
Department of Defense 

Section 213.3306 is amended to reflect 
the following title changes: from Pri¬ 
vate Secretary to the Assistant Secretary 
(Health and Environment) to Private 
Secretary to the Assistant Secretary 
(Health Affairs); and from Private Sec¬ 
retary to the Principal Deputy Assistant 
Secretary (Health and Environment) to 
Private Secretary to the Principal Dep¬ 
uty Assistant Secretary (Health Af¬ 
fairs) . 

Effective on October 22, 1976, 

§ 213.3306 (a) (35) and (a) (49) are 

amended as set out below: 

§ 213.3306 Department of Defense. 

(a) Office of the Secretary. • • • 

(35) One Private Secretary to the As¬ 
sistant Secretary (Health Affairs). 


National Foundation on the Arts and the 
Humanities 

Part 213 is amended to show that the 
positions of Assistant Director, Office of 
Program Development and Coordination 
in the National Endowment for the Arts; 
and Assistant Director, Research Ma¬ 
terials Program; Assistant Director for 
Project Grants Programs; Deputy Direc¬ 
tor, Division of Education Programs; and 
Director, Division of Research Grants in 
the National Endowment for the Hu¬ 
manities are excepted under Schedule B. 
Simultaneously, Schedule A authorities 
for the three latter positions, which are 
superseded by the Schedule B authori¬ 
ties, are revoked. 

Effective on October 22,1976, § 213.3182 
(b) is amended and § 213.3282 is added 
as set out below: 

§ 213.3182 National Foundation on the 
Arts and the Humanities. 
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§ 213.3384 Department of Housing and 
Urban Development. 

* • • • • 

(b) Office of the Assistant Secretary 
for Housing—Federal Housing Commis¬ 
sioner. • • • 

(17) One Executive Assistant to the 
Deputy Assistant Secretary for Assisted 
Housing. 

(5 UJS.C. 3301, 3302; EO 10577, 3 CFR 1954- 
1958 Comp., p. 218) 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant to 
the Commissioners. 
|FR Doc.76-31101 Filed 10-21-76;8:45 ami 


PART 213—EXCEPTED SERVICE 
Federal Energy Administration 

Section 213.3388 is amended to show 
that one position of Special Assistant to 
the Assistant Administrator for Regu¬ 
latory Programs is excepted under 
Schedule C 

Effective on October 22,1976, 5 213.3388 
(o) is added as set out below: 

§ 213.3388 Federal Energy Administra¬ 
tion. 

• • • • • 

(o) Office of the Assistant Administra¬ 
tor for Regulatory Programs. (1) One 
Special Assistant to the Assistant Ad¬ 
ministrator. 

(5 UB.C. 3301, 3302; EO 10577. 3 CFR 1954- 
1958 Comp., p. 218.) 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant to 
the Commissioners. 

[FR Doc.76-31099 Filed 10-21-76:8:45 am] 


Title 9—Animals and Animal Products 

CHAPTER III—ANIMAL AND PLANT 
HEALTH INSPECTION SERVICE (MEAT 
AND POULTRY PRODUCTS INSPEC¬ 
TION), DEPARTMENT OF AGRICULTURE 

POULTRY INSPECTION 

Rate Increase for Inspection and 
Certification Service 

Pursuant to the statutory authorities 
cited below, the fees with respect to over¬ 
time and holiday mandatory inspection 
of meat and poultry products, and with 
respect to voluntary inspection of poul¬ 
try and rabbits and voluntary Inspection 
and certified products for dogs.ats.cm 
ucts. and certified products for dogs, 
cats, and other carnivora, rendered by 
the Animal and Plant Health Inspec¬ 
tion Service, Meat and Poultry Inspec¬ 
tion Program, are hereby amended to 
reflect increases in Federal employees* * 
salaries authorized by the Federal Pay 
Comparability Act of 1970, and Executive 
Order 11941, dated October 1, 1976, to a 
level that will cover the cost of the serv¬ 
ice provided. 

Accordingly, the Meat and Poultry In¬ 
spection Regulations are amended as fol¬ 
lows: 


RULES AND REGULATIONS 

§§ 307.5, 351.8, 351.9, 354.101, 362.5 
and 381.38 [Amended] 

1 . The rate for base time, overtime, or 
holiday inspection, identification, or cer¬ 
tification service rendered, as the case 
may be in accordance with the provisions 
of this chapter, is changed from $12.40 
per hour to $13.20 per hour in § 5 307.5 
(a), 351.8, 351.9, 354.101(b), 362.5(c), 
and 381.38(a). 

2. Section 350.7(c) as amended to read 
as follows: 

§ 350.7 Fees and charges. 

• * • * # 

(c) The fees to be charged and col¬ 
lected for service under the regulations 
in this part shall be at the rate of $13.20 
per hour for base time, $13.20 per hour 
for overtime including Saturdays, Sun¬ 
days, and holidays, and $19.92 per hour 
for laboratory service, to cover the costs 
of the service and shall be charged for 
the time required to render such service. 
Where appropriate, this time will include 
but will not be limited to the time re¬ 
quired for the travel of the inspector or 
inspectors in connection therewith dur¬ 
ing the regularly scheduled administra¬ 
tive workweek. 

• • • • • 

3. Section 355.12 is amended to read as 
follows: 

§ 355.12 Charge for service. 

The fees to be charged and collected by 
the Administrator shall be $13.20 per 
hour for base time, $13.20 per hour for 
overtime including Saturdays, Sundays, 
and holidays, and $19.92 per hour for 
laboratory service to reimburse the Serv¬ 
ice for the cost of the inspection services 
so furnished. 

• • • • • 

(41 Stat. 241 (7 US.C. 394); 60 StAt. 1087, 
as amended (7 US.C. 1622); 60 Stat. 1090, as 
amended (7 UB.C. 1624); 71 Stat. 447, as 
amended (21 U.S.C. 463); 71 Stat. 448, as 
amended (21 US.C. 468); 34 Stat. 1264, as 
amended (21 US.C. 621); 62 Stat. 334 (21 
U.S.C. 695); 84 Stat. 1633 (21 USO. 1053); 
7 CFR 2.17(b). 2.51.) 

It has been determined that in order 
to cover these increased costs of the 
services, the hourly fees charged in con¬ 
nection with the performance of the 
services must be increased as soon as 
practicable as provided herein. The need 
for the increase and the amount thereof 
are dependent upon facts within the 
knowledge of the Animal and Plant 
Health Inspection Service. Therefore, 
under 5 U.S.C. 553, it is found that notice 
and other public procedure with respect 
to these amendments are impracticable 
and unnecessary and good cause is found 
for making these amendments effective 
less than 30 days after publication in 
the Federal Register. 

The Animal and Plant Health Inspec¬ 
tion Service has determined that this 
document does not contain a major pro¬ 
posal requiring preparation of an In¬ 
flation Impact Statement under Execu¬ 
tive Order 11821 and OMB Circular 
A-107. 


Effective date: October 24, 1976. 

Done at Washington, D.C., on Octo¬ 
ber 19, 1976. 

James O. Lee, Jr., 
Acting Administrator , Animal 
and Plant Health Inspection 
Service. 

(FR Doc.76-31148 Filed 10-21-76:8:45 am) 


Title 14—Aeronautics and Space 

CHAPTER II—CIVIL AERONAUTICS 
BOARD 

SUBCHAPTER A—ECONOMIC REGULATIONS 

[Docket No. 28968; Reg. ER-973, Arndt. 241 

PART 241—UNIFORM SYSTEM OF AC¬ 
COUNTS AND REPORTS FOR CERTIFI¬ 
CATED AIR CARRIERS 

Public Disclosure of Service-Segment Data 

Adopted by the Civil Aeronautics 
Board at its office in Washington. D.C., 
October 19,1976. 

Effective: November 22,1976. 

Adopted: October 15,1976. 

By notice of proposed rulemaking 
EDR-295, dated March 9, 1976 (41 FR 
10627), the Board proposed to amend 
Part 241 of its Economic Regulations (14 
CFR Part 241) to eliminate the limited 
period of confidential treatment accorded 
domestic service-segment data, and to 
modify the restrictions on the public 
availability of international service-seg¬ 
ment data. 

Comments on the Notice were received 
from 14 respondents. Of the 31 carriers 
who currently file service-segment data 
with the Board, only six responded: five 
of these—American. Braniff, Delta. 
Northwest, and Southern—opposed the 
proposed rule, and one—Eastern—sup¬ 
ported it. In addition to Eastern, the 
proposed rule was supported by the 
Board’s Office of Consumer Advocate, 
the U.S. Postal Service, and six civic 
bodies . 1 

The principal arguments of the oppos¬ 
ing carriers, similar in some respects to 
the arguments submitted at the time the 
Board originally began to collect detailed 
service-segment data,* were as follows: 

(1) Service-segment data have tradi¬ 
tionally been regarded as proprietary, in 
the nature of trade secrets, and not to 
be disclosed generally to competitors: 

( 2 ) the lack of reciprocal information 
from supplemental carriers, intrastate 
carriers not subject to CAB regulations, 
commuter air carriers, air taxi operators, 
and other competing modes of trans¬ 
portation would subject domestic route 
air carriers to serious competitive dis¬ 
advantage; and (3) disclosure could in¬ 
hibit management innovation or experi¬ 
mentation, thereby compromising the 


1 City and County of Denver; City of Kan¬ 
sas City, Missouri, Aviation Department; City 
of LoulsvUle, Ky. and Jefferson County Air 
Board; City of Fresno, Cal.; Board of Port 
Commissioner, City of Oakland, Cal.; Indi¬ 
anapolis Airport Authority. 

* See EDR-146, dated September 25. 1968. 

33 FR 14717; ER-586, dated August 6. 1969. 

34 FR 14584, 34 FR 14844. 


FEDERAL REGISTER, VOL. 41, NO. 206—FRIDAY, OCTOBER 22, 1976 









RULES AND REGULATIONS 


46583 


carrier’s competitive positions and im¬ 
peding the continued progress of the 
industry. 

American, BranifT, Delta, Northwest, 
and Southern all emphasized the vitally 
important role that flight scheduling 
plavs in the competitive market place, 
and argued that immediate release of 
the service-segment data would nullify 
any competitive advantage a carrier 
might otherwise gain through schedule 
experimentation. It was also argued that 
competitors would gain the information 
needed to know precisely where to at¬ 
tack profitable services of competitors. 
Southern argued that releasd of these 
data would not place all carriers on an 
equal footing, but rather would work to 
the disadvantage of the smaller carriers, 
since their larger competitors would be 
more able to capitalize on the informa¬ 
tion. Delta and Northwest advanced a 
similar argument, that the immediate 
release would mean the most to those 
carriers that have the ADP and analyti¬ 
cal capability to process, analyze, and 
evaluate these data. American suggested 
that the Board eliminate the present re¬ 
quirement for reporting service-segment 
data on a flight-by-flight basis. While 
this would still provide useful informa¬ 
tion to competitors, as American states, 
it would not enable them to pinpoint 
with preciseness the primary targets of 
added flights. 

Upon full consideration of the rele¬ 
vant matter contained in the comments, 
we have decided to adopt the rule sub¬ 
stantially as proposed. Public policy 
favors disclosure of all data filed with 
the Board unless there are sufficient 
countervailing reasons for withholding* 
and we cannot find that such reasons 
generally exist as to the data involved 
here. Therefore, the tentative findings 
set forth in the Explanatory Statement 
to the proposed rule are hereby incor¬ 
porated by reference and made final . * * 4 
The Board will, however, entertain in¬ 
dividual carrier motions for confiden¬ 
tial treatment of particular domestic 
service-segment data, upon appropriate 
showings, as provided in section 1104 of 
the Federal Aviation Act and Rule 3 9(d) 
of the Board’s rules of practice (14 CFR 
302.39(d)). 

In adopting the disclosure provisions 
proposed in EDR-295, we particularly 
note that only six of the 31 carriers who 
file service-segment data with the 
Board—one supporting and five oppos¬ 
es—responded to the notice of proposed 
rulemaking. This has led us to believe 
that if these data really were of such a 
sensitive competitive nature, as the op¬ 
posing carriers claim, the Notice would 
have produced more than silence from 


* This policy Is, of course, embodied in the 

Freedom of Information Act. 5 UJ3.C. 652. 

4 We have consolidated United Air Lines’ 
petition for rulemaking (Docket 27112, filed 
October 21, 1974) Into this proceeding since 
it raises issues similar to those considered 
herein, l.e., earlier release to the public of 
the domestic service-segment data than that 
now provided In § 241.10-6(b). To the extent 
that the suggestions contained In that peti¬ 
tion are not Incorporated herein, the peti¬ 
tion Is hereby denied. 


the remaining 25. Furthermore, we are 
not persuaded by the objecting carriers’ 
arguments, since these arguments were 
previously known and refuted in the Ex¬ 
planatory Statement accompanying 
EDR-295. Nothing additional has been 
advanced to alter our tentative conclu¬ 
sion that continued confidential treat¬ 
ment of domestic service-segment data 
is no longer in the best interest of the 
carriers, the Board or the general public. 

To begin with, a considerable amount 
of regulatory action is initiated by the 
carriers and the public, and the quality 
of staff recommendations, and indeed of 
Board decisions to the same extent, is 
dependent upon information received 
from the carriers and the public. The 
flight-stage data bank contains informa¬ 
tion which would be enormously useful 
if available on a current basis to carriers 
and communities in filing applications 
and petitions for new service, making 
complaints as to the adequacy of service 
and reasonableness of rates, and in pre¬ 
paring submissions to be made in the 
myriad other proceedings, formal and in¬ 
formal, which come before the Board. 

In our judgment, one of the reasons 
that the utilization of tills information 
has fallen far short of its potential is the 
lack of prompt access to the data by the 
carriers and the public. For this reason 
alone, it is our belief that the rule here¬ 
in would mark a major step in the Im¬ 
provement of the regulatory process, 
both substantively and in terms of elim¬ 
inating the administrative lag and bur¬ 
dens which now result from the necessity 
of obtaining individual approvals for the 
release of the data. 

We believe the fear expressed by some 
carriers that disclosure of the data will 
somehow make achievement of reason¬ 
able profits difficult is speculative at best. 
The thought apparently is that each car¬ 
rier will examine the traffic data of its 
competitors and skim the cream off the 
most profitable competitive schedules by 
offering matching flights. It is believed 
that this contention is an exaggeration 
and at odds with reality. While it is true 
that, where a carrier adds a new’ service, 
a competitor would be very interested 
in the results, it is a simple matter for 
station agents to count the number of 
passengers attracted to a new flight—a 
practice which is now routinely em¬ 
ployed—and we thus doubt that the pub¬ 
lic availability of the service-segment 
data will materially affect the carriers' 
competitive posture in this respect. 

Finally, we cannot accept the carriers’ 
argument that the lack of reciprocal 
service-segment data from supplemental 
and other noncertiflcated carriers and 
other competing modes of transportation 
will subject the domestic route air car¬ 
riers to serious competitive disadvantage. 
The competitive disadvantages have not 
been established and we believe there 
have been no significant problems caused 
by the fact that these nonroute carriers 
do not provide similar information. 

Two recommended changes in the pro¬ 
visions for disclosure of international 
service-segment data were submitted by 
respondents. The first was a recommen¬ 
dation that the proposed section 19-6(a) 


(4) be amended by deleting the phrase 
“for their internal use only.” It was 
argued that this restricts the U.S. Gov¬ 
ernment, whereas certain foreign govern¬ 
ments have more freedom as provided in 
section 19-6(a)(2). The fact is that no 
restriction of this nature Is placed on 
service-segment data which might be 
made available to foreign governments, 
since section 19-6(a)(2) requires a for¬ 
mal reciprocal exchange of comparable 
dala between the United States and the 
foreign governments. As such, complete 
data in the markets common to the U.S. 
and foreign carriers would be available 
to both the United States and the foreign 
government, and we do not believe that 
further disclosure would do harm to the 
U.S. interest or to carrier interests. We 
are concerned, however, with the further 
disclosure of the service-segment data 
which could be made by agencies and 
components of the U.S. Government un¬ 
der section 19-6(a) (4), and we therefore 
proposed to add the phrase “for internal 
use only” in this section, in order to in¬ 
corporate a caveat in the regulation 
which has been included in each of our 
past actions granting requests for ac¬ 
cess to service-segment data to compo¬ 
nents of the U.S. Government. For these 
reasons, we have determined not to delete 
the phrase “for their internal use only” 
from section 19-6(a) (4). 

The second suggestion was a recom¬ 
mendation that section 19-6(a) (4) be 
amended to permit disclosure of inter¬ 
national service-segment data to public 
agencies and bodies at the state and local 
level for their internal use only. We are 
of the opinion that the international 
data, as well as the domestic data, are 
required by such bodies for the reasons 
given in the Explanatory Statement ac¬ 
companying EDR-295, i.e. in order to pro¬ 
vide complete data coverage for a com¬ 
munity or a market. However, under the 
rules as proposed in EDR-295 these bod¬ 
ies would not be able to obtain interna¬ 
tional data to blend with the domestic 
data without first seeking approval from 
the Board, on a case-by-case basis. This 
procedure has been a burdensome and 
costly process for both the public body 
and the Board, and has entailed sub¬ 
stantial delay in the release of the data. 
Moreover, requests from such bodies for 
international data have, in all cases, been 
ultimately granted as being in the public 
interest. Therefore, we believe that pub¬ 
lic bodies at the state and local level 
should be able to obtain access to inter¬ 
national data on the same basis as they 
receive domestic data, but with the pro¬ 
viso that the international data may be 
used only for internal purposes of the 
state or local governing body. Thus we 
are amending section 19-6(a) accord¬ 
ingly, by adding a new paragraph 19-6 
(a) (5) and redesignating paragraphs 19- 
6(a)(5) and 19-6(a) ( 6 ) as 19-6(a) (6) 
and 19-6(a) (7). respectively. 

This second recommendation also sug¬ 
gested that the proposed rules should 
also permit disclosure of international 
service-segment data by these public 
bodies to others with the specific permis¬ 
sion of the Board. As the rule now 
stands, disclosure of any restricted data 
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may not be made without specific ap¬ 
proval of the Board. We do not wish to 
change the rule in that respect, and we 
shall continue to consider all situations 
individually. The occasions where disclo¬ 
sure by a recipient to others might be 
approved would, in our judgment, be 
extremely rare. Therefore, we shall not 
adopt this feature of the recommenda¬ 
tion. 

The Board’s staff has discovered that, 
under the present definition of interna¬ 
tional operations in section 19-6(a), it is 
possible to derive certain international 
data from the statistics reported in the 
carriers’ domestic service-segment re¬ 
ports. The problem relates to “traffic 
transported” statistics over a domestic 
service segment that is immediately pre¬ 
ceded by a service segment whose origi¬ 
nating point is outside territory under 
U.S. jurisdiction. 

In order to eliminate possible inad¬ 
vertent disclosure of international data, 
section 19-6(a) has been amended to 
prevent such disclosure, by the addition 
of the language appearing in lines 5 
through 9 of paragraph 19-6(a). 

In consideration of the foregoing, the 
Civil Aeronautics Board hereby amends 
Part 241 of the Economic Regulations 
(14 CFR Part 241), effective Novem¬ 
ber 22, 1976, as follows: 

1. Revise section 19-6 to read as 
follows: 

§ 19—6 Public disclosure of service-seg¬ 
ment data. 

Service-segment data in reports sub¬ 
mitted by air carriers to the Board and 
in data banks and tabulations of the 
Board shall be withheld from public dis¬ 
closure only as provided herein: 

(a) Data relating to international op¬ 
erations (defined as follows: service seg¬ 
ments with one or both terminals out¬ 
side of territory under U.S. jurisdiction; 
service segments coded as applicable to 
other than domestic operations pursuant 
to this Part 241, section 21 (i); and any 
data elements in domestic segments the 
disclosure of which would reveal the vol¬ 
ume of traffic related to international 
operations such as deplanement data on 
domestic service segments when any 
downline point is outside territory under 
UJ5. jurisdiction, and enplanement and 
deplanement statistics for any domestic 
service segment that is immediately pre¬ 
ceded by a service segment whose origi¬ 
nating point is outside territory under 
U.S. jurisdiction) shall only be disclosed 
as follows; 

(1) To an air carrier currently submit¬ 
ting service-segment data pursuant to 
the requirements of this Part 241 and to 
a legal or consulting firm or other orga¬ 
nization designated by such air carrier to 
use on its behalf such data in connection 
with a specific assignment by such 
carrier. 

(2) To foreign governments and for¬ 
eign users as provided in formal recipro¬ 
cal arrangements between the foreign 
and U.S. governments for the exchange 
of comparable service-segment data. 

(3) To parties to any proceeding before 
the Board to the extent that such data 
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are relevant and material to the issues 
in the proceeding upon a determination 
to this effect by the administrative law 
judge assigned to the case or by the 
Board. Any data to which access is 
granted pursuant to this section may be 
introduced into evidence, subject to the 
normal rules of admissibility of evidence. 

(4) To agencies and other components 
of the U.S. Government for their internal 
use only. 

(5) To state and local governing bodies 
for their internal use only. 

(6) To such persons and in such cir¬ 
cumstances as the Board determines to 
be in the public interest or consistent 
with its regulatory functions and re¬ 
sponsibilities. 

(7) The Board may, from time to time, 
publish summary information compiled 
from the international service-segment 
data, in a form which would not identify 
individual carrier data. 

(b) Data relating to operations during 
a specified time period shall not be sub¬ 
ject to general public disclosure until the 
data for that time period have been re¬ 
ceived from all reporting carriers and 
processed by the Board. 

(Secs, 204(a), 407, 1104, Federal Aviation Act 
of 1958, as amended, 72 Stat 743, 766, 797; 
(49 U.8.C. 1324, 1377, 1504).) 

By the Civil Aeronautics Board. 

James R. Derstine, 
Acting Secretary . 

[FR Doc.76-31159 Filed 10-21-76;8:45 am] 


Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG ADMINIS¬ 
TRATION, DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 
SUBCHAPTER A—GENERAL 

(Docket No. 75P-0080] 

PART 1—REGULATIONS FOR THE EN¬ 
FORCEMENT OF THE FEDERAL FOOD. 
DRUG, AND COSMETIC ACT AND THE 
FAIR PACKAGING AND LABELING ACT 

Frozen Desserts and Dairy Products; 
Exemption From Label Requirements 

The Food and Drug Administration 
(FDA) is amending its regulations to 
permit certain frozen desserts and dairy 
products packaged in containers con¬ 
sisting of a separate lid and body to be 
labeled with (1) the name and place of 
business of the manufacturer, packer or 
distributor on the lid, (2) nutrition in¬ 
formation on the body, and (3) the list 
of ingredients on either the lid or the 
body. This amendment is effective Oc¬ 
tober 22,1976. 

In a notice published in the Federal 
Register of June 25, 1975 (40 FR 26682), 
the Commissioner of Food and Drugs 
proposed an amendment to 51.8d(d) (21 
CFR 1.8d(d)> in response to a petition 
received from the Milk Industry Foun¬ 
dation. Washington, DC, and the Inter¬ 
national Association of Ice Cream Man¬ 
ufacturers, Washington, DC. concerning 
the labeling of certain dairy products. 
Subsequently, in response to a comment 
received from the petitioner stating that 
the labeling exemption was also needed 


for certain other dairy products not 
listed in the original petition, an amend¬ 
ment extending the proposed exemption 
to other dairy products was published in 
the Federal Register of July 24, 1975 
(40 FR 30978). Eleven comments on the 
proposal were received; they came from 
dairy product manufacturers, a govern¬ 
ment agency, and the petitioner. These 
comments in general supported the pro¬ 
posal, though two changes were re¬ 
quested. A summary of the requested 
changes and the Commissioner’s re¬ 
sponses are as follows : 

1 . Three comments stated that the 
exemption should also apply to frozen 
desserts and dairy products that do not 
bear nutrition labeling. The comments 
stated that closure labels on these prod¬ 
ucts often lack sufficient space for both 
the list of ingredients and the name and 
address of the manufacturer, and that 
extension of the proposed exemption to 
these containers would permit use of 
lower-cost stock container bodies in¬ 
stead of custom-printed bodies. 

The Commissioner notes that these 
comments did not supply evidence that 
label space on closures that do not bear 
nutrition labeling is inadequate. Past ex¬ 
perience has shown that, unless label 
space has been used for nonmandatory 
labeling, designs, devices, or for required 
information printed in unnecessarily 
large type, label space is generally ade¬ 
quate to print all required label infor¬ 
mation (other than nutrition labeling) 
on the closures of these dairy and frozen 
dessert products. Therefore, the Com¬ 
missioner concludes that sufficient rea¬ 
son to extend the exemption to products 
that do not bear nutrition labeling has 
not been shown. However, the Commis¬ 
sioner will consider establishing alter¬ 
nate methods for labeling packages that 
do not bear nutrition information If a 
petition is submitted showing that label 
space on closures is inadequate, pro¬ 
vided available label space is not taken 
up by nonrequlred labeling or by undue 
prominence given to required label state¬ 
ments. 

2. Two comments stated that the regu¬ 
lation should also apply to frozen des¬ 
serts and dairy products packaged in rec¬ 
tangular and conical containers with a 
separate lid and body. These comments 
stated that inclusion of these shapes of 
containers in the exemption would re¬ 
sult in more economical packaging by 
permitting use of stock container bodies. 

The Commissioner has considered 
these comments and concludes that no 
useful purpose is served by restricting 
the exemption to only cylindrical or 
nearly cylindrical containers. Therefore, 
the phrase “cylindrical or nearly cylin¬ 
drical” has been deleted from the final 
regulation. Any of the listed foods may 
be labeled in accordance with this regu¬ 
lation if packaged in a container consist¬ 
ing of a separate lid and body and bear¬ 
ing nutrition labeling. 

On his own initiative, the Commis¬ 
sioner has deleted the words “such in¬ 
formation” and has substituted in lieu of 
these words the phrase “the statement 
of ingredients” in the last sentence of 
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the regulation. This clarifying editorial 
change is made to assure that frozen 
desserts and dairy products exempted 
by this regulation may bear the state¬ 
ment of ingredients on either the con¬ 
tainer body or the closure. 

The Commissioner has carefully con¬ 
sidered the environmental effects of the 
regulation pursuant to 21 CFR Part 6 
and. because the action will not signifi¬ 
cantly affect the quality of the human 
environment, has concluded that an en¬ 
vironmental impact statement is not re¬ 
quired. The Commissioner has also care¬ 
fully considered the inflation impact of 
the regulation as required by Executive 
Order 11821, OMB Circular A-107, and 
the Guidelines issued by the Department 
of Health, Education, and Welfare, and 
no major inflation impact has been 
found. Copies of the FDA environmental 
and inflation impact assessments are on 
file with the Hearing Clerk, Food and 
Drug Administration, Rm. 4-65, 5600 
Fishers Lane, Rockville, Md. 20852. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201 (n), 
403, 701(a), 52 Stat. 1041 as amended, 
1047-1048 as amended. 1055 (21 U.S.C. 
321 (n) , 343, 371(a))) and under author¬ 
ity delegated to the Commissioner (21 
CFR 5.1) (recodiflcation published in the 
Federal Register of June 15, 1976 (41 
FR 24262)), Part 1 is amended in § 1.8d 
by revising paragraph (d) to read as 
follows: 

§ 1.8d Food labeling; information 

panel. 

• • • * • 

(d) (1) All information required to ap¬ 
pear on the principal display panel or on 
the information panel pursuant to this 
section shall appear on the same panel 
unless there is insufficient space. In de¬ 
termining the sufficiency of the avail¬ 
able space, any vignettes, design, and 
other nonmandatory label information 
shall not be considered. If there is in¬ 
sufficient space for all of this information 
to appear on a single panel, it may be 
divided between these two panels except 
that the information required pursuant 
to any given section or part shall all 
appear on the same panel. A food whose 
label is required to bear the ingredient 
statement on the principal display panel 
may bear all other information specified 
in paragraph (b) of this section on the 
information panel. 

(2) Any of the foods listed in § 1.1c 
(a) (6) (i) and (7)(i). and §§ 19.525, 
19.530, and 19.531 of this chapter, and 
yogurt and yogurt products, when 
packaged in a container consisting of a 
separate lid and body and bearing nu¬ 
trition labeling pursuant to § 1.17, and 
the lid is designed as a principal display 
panel, shall be exempt from the place¬ 
ment requirements of this section in the 
following respects. 

(i) The name and place of business in¬ 
formation required by § 1 . 8 a shall not 
be required on the body of the container 
if this information appears on the lid in 
accordance with this section. 

Hi) The nutrition information re¬ 
quired by § 1.17 shall not be required on 
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the lid if this information appears on the 
container body in accordance with this 
section. 

(ill) The statement of ingredients re¬ 
quired by § 1.10 shall not be required on 
the lid if this information appears on the 
container body in accordance with this 
section. Further, the statement of in¬ 
gredients is not required on the con¬ 
tainer body if this information appears 
on the lid in accordance with this section. 
• • • • * 

Effective date . Because this amend¬ 
ment relaxes an existing restriction and 
imposes no further burden on any per¬ 
son. delayed effective date in conform¬ 
ance with 5 U.S.C. 553(d) is unnecessary. 
Therefore, this amendment shall be ef¬ 
fective October 22,1976. 

(Secs. 201 (n). 403, 701(a). 52 Stat. 1041 as 
amended, 1047-1048 as amended. 1055 (21 
U.S.C. 321 (n) 343. 371(a)).) 

Dated: October 18, 1976. 

Joseph P. Hile, 
Acting Associate Commissioner 
for Compliance . 

[FR Doc.76-31034 Filed 10-21-76:8:45 amj 


[Docket No. 76N-0178[ 

PART 4—PUBLIC INFORMATION 
Disclosure to Contractors 

The Food and Drug Administration 
(FDA) is amending its public informa¬ 
tion regulations to establish procedures 
for the disclosure to contractors of data 
and information that is otherwise exempt 
from public disclosure; effective Novem¬ 
ber 22,1976. 

In the Federal Register of June 4,1976 
(41 FR 22581), the Commissioner of 
Food and Drugs proposed to amend the 
public information regulations (21 CFR 
Part 4) by adding new § 4.90 (21 TFR 
4.90) relating to disclosure of data and 
information exempt from public- dis¬ 
closure to FDA contractors. The Medical 
Device Amendments of 1976 (Pub. L. 94- 
295) added new section 708 to the Fed¬ 
eral Food, Drug, and Cosmetic Act (21 
U.S.C. 379), which provides that trade 
secrets and commercial or financial in¬ 
formation that is privileged or confiden¬ 
tial may, subject to certain security pre¬ 
cautions, be released to contractors sole¬ 
ly for use during the performance of a 
contract with the agency. This informa¬ 
tion is exempt from public disclosure 
under 5 U.S.C. 552(b) (4). Moreover, ex¬ 
cept as authorized by section 708 of the 
act, section 301 (j) of the act (21 U.S.C. 
331 (j)) prohibits the unauthorized use 
or release of Information concerning any 
method or process, which as a trade se¬ 
cret is entitled to protection, outside the 
Department of Health. Education, and 
Welfare, or in circumstances other than 
to a court in judicial proceedings arising 
under the act. 

The Commissioner received five com¬ 
ments in response to the proposal. Sum¬ 
maries of these comments and the Com¬ 
missioner’s responses are set forth below. 

1. Several comments from food indus¬ 
try trade associations asserted that sec¬ 
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tion 708 of the act does not authorize the 
disclosure of exempt information related 
to food to FDA contractors because sec¬ 
tion 708 of the act and the legislative 
history of the Medical Device Amend¬ 
ments of 1976 do not contain any ref¬ 
erence to foods. 

The Commissioner rejects this narrow 
interpretation of section 708 of the act. 
The clear intent of Congress in amend¬ 
ing the act to provide for disclosure of 
trade secrets and other confidential in¬ 
formation to contractors was to solve the 
problem created by the prohibition on 
disclosure in section 301 (j) of the act. 
The prohibition in section 301(J) of the 
act applies to all types of products reg¬ 
ulated under the Federal Food, Drug, and 
Cosmetic Act, including drugs, medical 
devices, biologic drugs, veterinary drugs, 
foods, food and color additives, cosmet¬ 
ics, and information obtained by FDA 
during factory inspections under section 
704 of the act (21 U.S.C. 374). Further¬ 
more, section 708 of the act contains no 
language limiting its provisions to drugs 
and to medical devices. Accordingly, the 
Commissioner declines to consider sec¬ 
tion 708 of the act as limited to drugs 
and to medical devices, as suggested in 
the comment. 

2. A comment objected to a statement 
in the preamble to the proposal that con¬ 
tractors may not use trade secrets and 
confidential information to their own 
advantage or reveal them to others “ex¬ 
cept in accordance with the terms of a 
contract with FDA." The comment 
stated that there was no legislative sup¬ 
port for this “exception” to the basic 
rule restricting disclosure. 

The Commissioner advises that the 
quoted language was not intended to 
permit the disclosure of restricted data 
beyond that provided for by the act. The 
purpose of the quoted language was to 
cover the situation where an FDA con¬ 
tractor was authorized by FDA to release 
data to a subcontractor or to another 
FDA contractor for purposes of the con¬ 
tract. Because the language in question 
does not appear in the regulation Itself, 
and because the clear intent of § 4.90 is 
to comply with the exact requirements 
of the act, the Commissioner sees no need 
to change the regulation. 

3. A comment stated that section 
708 of the act authorizes FDA to release 
to contractors only data that are exempt 
from disclosure by reason of 5 U.S.C. 
552(b)(4). i.e., trade secrets and com¬ 
mercial or financial information that is 
privileged or confidential. This com¬ 
ment wavs apparently in reference to the 
scope of § 4.90, which extends to all data 
and information exempt from public dis¬ 
closure under the agency’s public infor¬ 
mation regulations, including personnel, 
medical, and similar files and investiga¬ 
tory records compiled for law enforce¬ 
ment purposes. 

The Commissioner notes that only 
data exempt from disclosure by reason 
of 5 U.S.C. 552(b) (4) and § 4.61 (21 CFR 
4.61) are specifically prohibited from dis¬ 
closure outside the Department of 
Health. Education, and Welfare by sec¬ 
tion 301 (J) of the act and by 18 U.S.C. 
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1905. Section 708 of the act. which was 
enacted to remove this specific prohibi¬ 
tion, is, by its terms, thus limited to trade 
secrets and commercial or financial in¬ 
formation that is privileged or confiden¬ 
tial. This does not mean, however, that 
section 708 of the act was intended to. or 
in fact does, prohibit the release of other 
categories of data. Although other types 
of information may not be available for 
disclosure to the public, there is no stat¬ 
utory ban on disclosure by the agency 
nor is there a prohibition against the 
release of the data to contractors under 
contract to the agency. 

The Commissioner also advises that 
the very limited disclosure to contrac¬ 
tors, or in other situations itemized in 
5 4.80(b) (21 CFR 4.80(b)), does not 
constitute disclosure to a member of the 
public for purposes of 5 4.81 (21 CFR 
4.81) and does not, therefore, trigger the 
"uniform access" rule of § 4.21 (21 CFR 
4.21). In short, the release of the data 
to an FDA contractor for the limited 
purpose of enabling the contractor to 
perform a contract for FDA. and for no 
other purpose, is tantamount to the use 
of the data within the agency. 

The Commissioner concludes, there¬ 
fore, that this comment requires no 
change to the regulation as proposed. 

4. A comment suggested that § 4.105 
(b), (c), and (d) (21 CFR 4.105 (b>. (c), 
and (d)) be amended to clarify that 
confidential information released to FDA 
contractors, under § 4.90, is not available 
for public disclosure at the time of FDA 
acceptance of a contractor’s final report, 
as is generally the case. 

A similar comment was raised at the 
time § 4.105 was proposed in the Fed¬ 
eral Register of May 5, 1972 (37 FR 
9128). In response to that comment, the 
Commissioner noted that § 4.61, which 
exempts trade secrets and confidential 
commercial information from disclosure, 
applies to agency records ordinarily 
available to the public as provided by 
§ 4.60 (21 CFR 4.60). 

The Commissioner advises that release 
of data to contractors under § 4.90 does 
not affect the status of the data; data 
that are exempt from public disclosure 
before release to a contractor under 
5 4.90 will continue to be exempt from 
public disclosure. Accordingly, the Com¬ 
missioner concludes that the suggested 
changes are unnecessary. 

5. A comment requested that in "order 
to afford a company • • • an oppor¬ 
tunity to exercise its legal right to seek 
to prevent unauthorized disclosure by 
FDA, or by its contractor, of protected 
material," the regulations include a pro¬ 
vision that at least 10 days before a re¬ 
lease to a contractor, FDA notify the 
owner of the information of the impend¬ 
ing release. Alternatively, the comment 
urged the agency to notify the owner of 
the data of the disclosure. 

The Commissioner has previously ad¬ 
vised, in response to comment 3 above, 
that data exempt from public disclosure 
that is released to a contractor is not 
released to the general public and is 
essentially the same as the use of the 
data by FDA. Because no valid purpose 
is served by notifying the owner of such 
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data each time it is used within FDA, 
there is likewise no valid purpose in 
notifying the owner of the data when 
FDA releases the data to an FDA con¬ 
tractor. The Commissioner notes that a 
contractor who receives such data dur¬ 
ing the performance of a contract for 
FDA is under the same statutory prohi¬ 
bition against unauthorized release or 
use of such data as an FDA employee. 

The Commissioner notes also that the 
question whether predisclosure notice is 
required by statute or is desirable is not 
a new issue before FDA. Numerous com¬ 
ments have been submitted to the agency 
requesting that FDA not release mate¬ 
rial without first providing notice to the 
person w’ho submitted the data and in¬ 
formation. These comments w'ere dis¬ 
cussed in detail in the preamble to the 
agency’s public information regulations 
published in the Federal Register of 
December 24, 1974 (39 FR 44602). The 
issue was also specifically addressed in 
Pharmaceutical Manufacturers Associa¬ 
tion v. Weinberger, 401 F. Supp. 444 
<D.D.C. 1975), subsequent opinion, 411 
F. Supp. 576 (D.D.C. 1976). 

The sum of the discussion in the earlier 
Federal Register notice and the Phar¬ 
maceutical Manufactures Association 
case is that notice to all affected persons 
of each request for records submitted by 
them, or which identifies them or their 
products, is "unnecessary as well as im¬ 
practicable.’' The Commissioner there¬ 
fore advises that because predisclosure 
notice is not required before release of 
data to the public, there can be no ra¬ 
tional basis for requiring notice w f hen 
data are released not to the public but 
rather, under limited conditions, to an 
FDA contractor. Accordingly, the Com¬ 
missioner declines to make the suggested 
changes. 

6 . The same comment urged that if 
FDA rejects the advance notice of release 
recommendation, FDA at least provide 
the owmer of the data with access to the 
written contract governing the release. 

The Commissioner advises that the 
contract, with exempt material deleted, 
is available for disclosure to the public. 

7. The Commissioner advises that there 
was a typographical error in proposed 
5 4.90(b)(5), which is corrected in the 
final regulation. The word "or" is 
changed to read "of where it appears 
before "subcontractors, vendors, or sup¬ 
pliers;". 

Accordingly, under the Federal Food, 
Drug, and Cosmetic Act (sec. 201 et seq., 
52 Stat. 1040 et seq. as amended (21 
U.S.C. 321 et seq.)), the Public Health 
Service Act (secs. 1 et seq., 58 Stat. 662 
et seq. as amended (42 U.S.C. 201 et 
seq.)), and the Freedom of Information 
Act (Pub. L. 90-23, 81 Stat. 54-56 as 
amended by 88 Stat. 1561-1565 (5 U.S.C. 
552)) and under authority delegated to 
the Commissioner (21 CFR 5.1) (reeodi- 
fication published in the Federal Reg¬ 
ister of June 15, 1976 (41 FR 24262)), 
Part 4 is amended as follows; 

1. In § 4.80, paragraph (b) is revised 
to read as follows: 

§ 4.80 Applicability of limitations on 
exempt ions. 
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<b) Disclosure of a record to any mem¬ 
ber of the public pursuant to the provi¬ 
sions in § 4.81, data and information pre¬ 
viously disclosed to the public, in § 4.82, 
discretionary disclosure by the Commis¬ 
sioner, and in § 4.83. disclosure pursuant 
to a court order, shall involve the rule 
established in 5 4.21 that the record shall 
be made available for disclosure to all 
members of the public who request it. 
Disclosure of a record only to the limited 
categories of persons and under the con¬ 
ditions specified in § 4.84, special govern¬ 
ment employees, in § 4.85, other Federal 
government departments and agencies, 
in 5 4.86, in camera disclosure in admin¬ 
istrative or court proceedings, in § 4.87 
(b). Congress, in § 4.88, State and local 
government officials, in § 4.89, foreign 
government officials, and in § 4.90, con¬ 
tractors, w'hich does not result in dis¬ 
closure of the record to any member of 
the public in an authorized manner, shall 
not invoke the rule established in § 4.21. 

2. By redesignating existing § 4.90 as 
§ 4.91 and by adding a new § 4.90 to read 
as follow's: 

§ 4.90 Disclosure to contractors. 

(a) Data and information otherwise 
exempt from public disclosure may be 
disclosed to contractors with the Food 
and Drug Administration and their em- 
polyees for use only in their work for 
the Food and Drug Administration. Con¬ 
tractors and their employees are there¬ 
after subject to the same legal restric¬ 
tions and penalties with respect to the 
disclosure of such data and informa¬ 
tion as Food and Drug Administration 
employees. 

(b) A written agreement between the 
Food and Drug Administration and any 
contractor shall be entered into before 
data and information otherwise exempt 
from public disclosure may be disclosed 
to the contractor. The contractor shall 
agree to establish and follow securitj 
precautions considered by the Food and 
Drug Administration to be necessary tc 
ensure proper and confidential handling 
of the data and information. The writ¬ 
ten agreement shall include, w'here ap¬ 
propriate, provisions establishing: 

(1) Restrictions on access to the data 
and Information by the contractor, its 
employees, or other persons; 

(2) Physical storage requirements; 

(3) Requirements for the handling and 
accountability of the data and informa¬ 
tion by the contractor and its em¬ 
ployees ; 

(4) Limitations on reproduction 
transmission, and disclosure of the data 
and information: 

(5) A requirement of advance ap¬ 
proval by the Food and Drug Adminis¬ 
tration of the use by the contractor of 
subcontractors, vendors, or suppliers; 

(6) Procedures to be followed when 
the contractor employs time-shared 
computer operations; 

(7) Methods of destroying source 
documents or related waste material; 
and 

(8) The period during which the con¬ 
tractor may retain such data and in¬ 
formation. 

22, 1976 
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§ 4.91 LW of data or information for 
adminiiitralive or court enforcement 
action. 

Nothing in this part or this chapter 
shall prevent the Food and Drug Admin- 
istration from using any data or in¬ 
formation, whether obtained voluntarily 
or involuntarily and whether or not it is 
available for public disclosure, as the 
basis for taking any administrative or 
court enforcement action within its Ju¬ 
risdiction. Data and information other¬ 
wise exempt from public disclosure are 
nevertheless available for public disclos¬ 
ure to the extent necessary to effectuate 
such action, e g., the brand name, code 
designation, and distribution informa¬ 
tion are released when a product is 
recalled. 

Effective date. This regulation shall be 
effective November 22, 1976. 

(Sec. 201 ct seq., Pub. L. 717, 52 Stat. 1040 ct 
seq. as amended (21 U.S.C. 321 et seq.); sec. 
1 et seq.. Pub. L. 410. 58 Stat. 662 et seq. a 3 
amended (42 U.S.C. 201 et seq.); (5 U.S.C. 

552).) 

Dated: October 13, 1976. 

Sherwin Gardner, 

Acting Commissioner 
oj Food and Drugs. 

|FR Doc.76-30715 Filed 10-21-76;8:45 am] 


SUBCHAPTER B—FOOD AND FOOD 
PRODUCTS 

I Docket No. 75F-0309J 

PART 121—FOOD ADDITIVES 

Subpart F—Food Additives Resulting From 
Contact With Containers or Equipment 
and Food Additives Otherwise Affecting 
Food 

Adhesives: Styrene Block Polymers 
Correction 

In FR Doc. 76-27666, appearing on 
page 41422 in the issue of Wednesday, 
September 22, 1976, the Docket Number 
was inadvertently omitted and should 
have appeared as set forth above. 


SUBCHAPTER F—BIOLOGICS 


(Docket No. 76N-0380J 


PART 620—ADDITIONAL STANDARDS 
FOR BACTERIAL PRODUCTS 


Cholera Vaccine 


anc * Drug Administration 
(FDA) is amending the biologies regula¬ 
tions concerning the additional stand¬ 
ards for the manufacture of Cholera 
vaccine to replace the term “mean" with 
the term “median” and to define the 
Phrases, “median effective dose” and 
median lethal dose”; effective Octo¬ 
ber 22, 1976. 


The Commissioner of Food and Dru 
“SJJf final relations concerning t: 
additional standards for the manufa 
ture of Cholera Vaccine in the Feder 
register of May 3, 1976 (41 FR 18292 

koaooV 011 620 33 Potency tests (21 CF 
Ow 0 . 33 ) prescribe procedures for dete 
mining the potency of Cholera Vaccir 
In § 620.33 <b) and (c)(2) the phras 
mean effective dose” and “mean leth 
a°se were given to refer to the ten 


EDy, and LD^ respectively. The “mean” 
generally denotes the average test values, 
e.g., the sum of the values divided by the 
number of observations: the “median” 
generally denotes the test value above 
and below which are an equal set of 
observations. For the purposes of deter¬ 
mining the validity of the potency tests 
as required as § 620.33(e), first, the ED*> 
must be defined as the “median effective 
dose,” which is the dose that is expected 
to protect 50 percent of the animals that 
received the vaccine, and second, the LDy> 
must be defined as the “median lethal 
dose,” which is the dose of the challenge 
suspension that is expected to kill 50 per¬ 
cent of the animals that received the 
challenge. Accordingly, the Commissioner 
concludes that § 620.33 <b) and (c)(2) 
should be amended by replacing the term 
“mean” with the term “median” and, to 
clarify the regulation, by defining the 
phrases “median effective dose (ED W ' * 
and “median lethal dose (LD*,).” 

Therefore, under the Public Health 
Service Act (sec. 351, 58 Stat. 702 as 
amended (42 U.S.C. 262)) and under au¬ 
thority delegated to the Commissioner 
(21 CFR 5.1) (recodiflcation published 
in the Federal Recister of June 15, 
1976) (41 FR 24262). Part 620 of Sub¬ 
chapter F of Title 21 of the Code of 
Federal Regulations is amended in 
§ 620.33 by revising paragraphs (b) and 
<c) (2) to read as follows: 

§ 620.33 Potency tests. 

• • • • • 

(b) Injections of vaccine. Serial dilu¬ 
tions, no greater than fivefold, of the 
vaccine to be tested and of the appro¬ 
priate serotype standard vaccine shall be 
made in 0.85 percent sodium chloride 
solution. The median effective dose 
(ED»«), which is the dose of vaccine that 
is expected to protect 50 percent of the 
animals that received the vaccine, shall 
be bracketed by the dilutions used. Each 
mouse in each dilution group shall re¬ 
ceive intraperitoneally 0.5 milliliter of 
the appropriate vaccine dilution. £t least 
87.5 percent of the mice in each dilution 
group shall survive, and all surviving 
mice shall appear healthy at the time of 
challenge. 

(c) • • • 

(2) The challenge and virulence titra¬ 
tion doses shall be prepared as follows: 
The bacteria for each challenge shall be 
harvested from a 6- to 18-hour culture 
grow™ at 36® ±1° C. on a suitable agar 
medium adjusted to pH 7.4. The har¬ 
vested bacteria shall be uniformly sus¬ 
pended in a diluent consisting of M/16 
phosphate buffered saline adjusted to pH 
7.4 and shall contain 0.1 to 0.2 percent 
gelatin. The suspension shall be free 
from agar particles and clumps of bac¬ 
teria. The suspension shall be adjusted 
to an opacity of 10 units, and diluted in 
tenfold increments using the same dilu¬ 
ent. The suspensions for the challenge 
and virulence titrations shall be sus¬ 
pended in a 5 to 10 percent sterile gastric 
mucin preparation adjusted to pH 7.4. 
The challenge suspension shall be pre¬ 
pared from whichever bacterial dilution 
provides the required median lethal dose 
(LD*,) for a 0.5 milliliter challenge dose. 
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The LD : * is the dose of the challenge sus¬ 
pension that is expected to kill 50 per¬ 
cent of the animals that received the 
challenge. The virulence titration sus¬ 
pensions shall consist of the challenge 
suspension and at least three dilutions of 
tlie challenge suspension calculated to 
bracket the LD W value. 


Under the Administrative Procedure 
Act (5 U.S.C. 553 (b) and (d)>, the 
Commissioner concludes that notice, pub¬ 
lic procedure, and delayed effective date 
are unnecessary for the amendment of 
§ 620.33 <b> and'(c)(2) because it does 
not impose an additional duty or burden 
on any person but rather clarifies the 
intent of the regulations. 

Effective date: This regulation shall 
become effective on October 22. 1976. 

(Sec. 351, 58 Stat. 702 as amended (42 U.S.C 
262).) 

Dated: October 13. 1976. 

Joseph P. Hile, 

Acting Associate Commissioner 
for Compliance . 

|FR Doc.76-30714 Filed 10-21-76;8:45 am| 


Title 24—Housing and Urban Development 

CHAPTER X—FEDERAL INSURANCE AD- 
MINISTRATION, DEPARTMENT OF 
HOUSING AND URBAN DEVELOPMENT 

SUBCHAPTER B—NATIONAL FLOOD 
INSURANCE PROGRAM 

|Docket No. FI-21341 

PART 1916—CONSULTATION WITH 
LOCAL OFFICIALS 

Changes Made In Determinations of Vir¬ 
ginia Beach, Virginia, Base Flood Eleva¬ 
tions 

On June 25. 1976, at 41 FR 26418. the 
Federal Insurance Administrator pub¬ 
lished a list of communities with Special 
Flood Hazard Areas. The list included 
Flood Insurance Rate Maps for portions 
of Virginia Beach, Virginia. 

The Federal Insurance Administration, 
after consultation with the Chief Execu¬ 
tive Officer of the community, has deter¬ 
mined that it is appropriate to modify 
the base (100-year) flood elevations of 
some locations in Virginia Beach. These 
modified elevations are currently in ef¬ 
fect and amend the Flood Insurance Rate 
Map, which w*as in effect prior to this 
determination. A revised rate map will be 
published as soon as possible. The modifi¬ 
cations are made pursuant to Section 
206 of the Flood Disaster Protection Act 
of 1973 (Pub. L. 93-234) and are in ac¬ 
cordance with the National Flood Insur¬ 
ance Act of 1968, as amended, (Title 
Xm of the Housing and Urban Develop¬ 
ment Act of 1968. Pub. L. 90-448) 42 
U.S.C. 4001-4128. and 24 CFR Part 1916. 

For rating purposes, the new com¬ 
munity number is 515531B. and must be 
used for all new policies and renewals. 

Under the above-mentioned Acts of 
1968 and 1973, the Administrator must 
develop criteria for flood plain manage¬ 
ment. In order for the community to con¬ 
tinue participation in the National Flood 
Insurance Program, the community must 
use the modified elevations to carry out 
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the flood plain management measures of 
the Program. These modified elevations 
will also be used to calculate the appro¬ 
priate flood insurance premium rates for 
new buildings and their contents and for 
the second layer of insurance on existing 
building and contents. 

From the date of this notice, any per¬ 
son has 90 days in which he can request 
through the community that the Federal 
Insurance Administrator reconsider the 
changes. Any request for reconsideration 
must be based on knowledge of changed 
conditions or new scientific or technical 
data. All interested parties are on notice 
that until the 90-day period elapses, the 
Administrator’s new determination of 
elevations may itself be changed. 

Any persons having knowledge or wish¬ 
ing to comment on these changes should 
immediately notify: 

Mr. Reeves E. Johnson, 

Acting Director, 

Department of Public Works, 

City of Virginia Beach. 

Municipal Center. 

Virginia Beach. Virginia 23456. 

Also, at this location is the map show¬ 
ing the new base flood elevations. This 
map is a copy of the one that will be 
printed. The numerous changes made in 
the base flood elevations on the Virginia 
Beach Flood Insurance Rate Map make 
it administratively infeasible to publish 
in this notice all of the base flood eleva¬ 
tion changes contained on the Virginia 
Beach map. 

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28. 1969 (33 FR 
17804, November 28. 1968), as amended (42 
U-S.C. 4001-4128): and Secretary’s delegation 
of authority to Federal Insurance Adminis¬ 
trator 34 FR 2680, February 27, 1969. as 
amended by 39 FR 2787, January 24, 1974.) 

Issued: September 13, 1976. 

H. B. Clark, 

Acting Federal 
Insurance Administrator . 

|FR Doc. 76-31044 Filed 10-21-76:8:45 am) 


(Docket No. FI-1143] 

PART 1917—APPEALS FROM FLOOD ELE¬ 
VATION DETERMINATION AND JUDI¬ 
CIAL REVIEW 

Final Flood Elevation for Town of Groton, 
New London County, Conn. 

The Federal Insurance Administrator, 
in accordance with Section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 Stat. 980. which 
added Section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U.S.C. 4001- 
4128. and 24 CFR Part 1917 (§ 1917.10)), 
hereby gives notice of his final deter¬ 
minations of flood elevations for the 
Town of Groton, New London County. 
Connecticut under § 1917.9 of Title 24 
of the Code of Federal Regulations. 


The Administrator, to whom the Sec¬ 
retary has delegated the statutory au¬ 
thority. has developed criteria for flood 
plain management in flood-prone areas. 
In order to continue participation in the 
National Flood Insurance Program, the 
Town must adopt flood plain manage¬ 
ment measures that are consistent with 
these criteria and reflect the base flood 
elevations determined by the Secretary 
in accordance with 24 CFR Part 1910. 

In accordance with Part 1917, an op¬ 
portunity for the community or individ¬ 
uals to appeal this determination to or 
through the community for a period of 
ninety (90> days has been provided. 


(Docket No. F1-2012J 

PART 1917—APPEALS FROM FLOOD ELE¬ 
VATION DETERMINATION AND JUDI¬ 
CIAL REVIEW 

Final Flood Elevation for City of Belvedere, 
Marin County, Calif. 

The Federal Insurance Administrator, 
in accordance with Section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 Stat. 980, which 
added Section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U.S.C. 4001- 
4128, and 24 CFR Part 1917 (§ 1917.10)), 
hereby gives notice of his final deter¬ 
minations of flood elevations for the City 
of Belvedere, Marin County, California 


Pursuant to § 1917.9(a). the Administra¬ 
tor has resolved the appeals presented by 
the community. Therefore, publication 
of this notice is in compliance with 
§ 1917.10. 

Final flood elevations (100-year flood) 
are listed below for selected locations. 
Maps and other information showing the 
detailed outlines of the flood-prone areas 
and the final elevations are available for 
review at the Planning Office, Town Hall, 
45 Fort Hill Road, Groton, Connecticut. 

Accordingly, the Administrator has 
determined the 100-year (i.e., flood with 
one-percent chance of annual occur¬ 
rence) flood elevations as set forth 
below: 


under § 1917.9 of Title 24 of the Code of 
Federal Regulations. 

The Administrator, to whom the Sec¬ 
retary has delegated the statutory au¬ 
thority, has developed criteria for flood 
plain management in flood-prone areas. 
In order to continue participation in the 
National Flood Insurance Program, the 
City of Belvedere must adopt flood plain 
management measures that are con¬ 
sistent with these criteria and reflect the 
base flood elevations determined by the 
Secretary in accordance with 24 CFR 
Part 1910. 

In accordance with Part 1917, an op¬ 
portunity for the community or individ¬ 
uals to appeal this determination to or 
through the community for a period of 


Source of flooding 


Location 


Elevation Width In feet from bank of stream 
in feet to lOOyr flood boundary facing 
above mean downstream 
sea level 


Left 


Right 


200 ft south of London Rd.. 

38 


300 

180 

1.000 ft south of London Rd. 

84 


130 

150 

290 ft south of confluence with Fishtown 

21 


200 

160 

Brook. 





1.700 ft north of Connecticut Route 215.. 

20 


200. 

300 

Connecticut Route 215. 

19 


180 

160 

L\S. Route 1.. 



20 

70 

South Fishtown Rd. 

30 


30 

700 

North Fishtown Rd. 



250 

80 

Farmstead Ave. 

27 


120 

60 

Fishtown Rd. 

22 

0) 

190 

190 

(») 



(*) 


m 



(ij 


(*) 

North Route 184. 



80 

250 

_do. 



200 

20 

Route 12. 



250 

950 


Eccleston Brook.. 


Flshtown Brook. 


Groton Reservoir.., 
Pohegrut Reservoir. 
Panuonock Lake r .._ 

Great Brook. 

Hempstead Brook.., 
Beaveidam Brook... 


* All of It. 


Source of flooding 


Location 


Elevation in Width in feet 
feet above mean from shoreline 
sea level to 100-yr flood 
boundary 


Mystic River.Interstate 95. 

' West Main St. 

School St. (extended)_ 

Charles St. (extended)... 
Mum ford Cove. Balsam Rd.. 


200 
680 
1,100 
1,C00 
150 


(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 
1968), effective January 28, 1969 (33 FR 17804, November 28, 1968), as amended; (42 U.S.C. 
4001-4128); and Secretary’s delegation of authority to Federal Insurance Administrator, 34 
FR 2680, February 27,1969, as amended by 39 FR 2787, January 24,1974.) 


Issued: September 29.1976. 


J. Robert Hunter, 
Federal Insurance Administrator . 


(FR Doc.76-30903 Filed 10-21-76:8:46 am] 
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ninety (90) days has been provided. Pur¬ 
suant to § 1917.9(a), the Administrator 
has resolved the appeals presented by the 
community. Therefore, publication of 
this notice is in compliance with § 1917.- 
10 . 

Final flood elevations (100-year flood) 
are listed below for selected locations. 
Maps and other information showing the 


detailed outlines of the flood-prone areas 
and the final elevations are available for 
review at the Council Chambers, City 
Hall, 450 San Rafael Avenue. Belvedere. 

Accordingly, the Administrator has 
determined the 100-year (i.e., flood with 
one-percent chance of annual occur¬ 
rence) flood elevations as set forth 
below : 


Source of flooding 

Location 

Type of flooding 

Belvedere Lagoon.... 

Belvedere Lagoon_ 

. On Cove Rd., extending 1.030 ft from a point 70 ft from Its Intersection 
with Beach Rd. east to the corporate limits, and west 120 ft from the 
centerline of Cove Rd. 

. North of San Rafael Ave. between Leeward Rd. and Mallard Ave., and 
the normal lagoon shoreline including the area west of Leeward Rd. at a 
point 260 ft from its intersection with San Rafael Ave., also the area 
west of Laurel Ave. approximately SO ft from its centerline and the area 
bounded by the imaginary extension of Laurel Ave. to Bella Vista Ave., 
thence northwest 60 ft past the intersection of Bella Vista and Oak 
Ave., thence northeast 200 ft to Bay View Ave., thence southeast 250 ft 
to the area west of Laurel Ave. on Maybridge Rd., west of a line drawn 
through a point 200 ft from the southern intersec tion of Maybridge Rd. 
and Lagoon Rd., and the northern intersection of the 2 roads, extending 
to the normal lagoon shoreline. 

Sheet flow esti¬ 
mated depth 
equals 1 ft. 
Do. 


Source of flooding 


Location 


Elevation Width In feet from bank of stream 
In feet above to 100*yr flood boundary lacing 
mean sea downstream 

level *- 

Left Right 


Reed drainage 1.Lagoon Rd... 

Reed drainage 2.do. 

Ililartia drainage.San Rafael Dr. 

AREA FLOODED 

Belvedere Cove.Western shore. 

Richardson Bay. Eastern shore. 


7 


20 


30 

6 


60 


100 

8 


20 

0) 


fl 

(9 


0 ) 


6 

(*) 


(*) 



1 To the corporate limit. 

* To normal high tide shoreline. 

(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 
1968), effective January 28. 1969 (33 FR 17804, November 28. 1968), as amended; (42 U.S.C. 
4001-4128); and Secretary's delegation of authority to Federal Insurance Administrator. 34 
FR 2680, February 27, 1969, as amended by 39 FR 2787, January 24, 1974.) 


Issued: September29,1976. 


(FR Doc.30904 Filed 


(Docket No. FI-1186] 

PART 1917—APPEALS FROM FLOOD ELE¬ 
VATION DETERMINATION AND JUDI- 
CIAL REVIEW 

Final Flood Elevation for Borough of West 
Wyoming, Luzerne County, Pa. 

The Federal Insurance Administrator, 
in accordance with Section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 Stat. 980, which 
added Section 1363 to the National 
Flood Insurance Act of 1968 (Title XIII 
of the Housing and Urban Development 
Act of 1968 (Pub. L. 90-448), 42 U.S.C. 
4001-4128, and 24 CFR Part 1917 
(§ 1917.10)), hereby gives notice of his 
final determinations of flood eleva¬ 
tions for the Borough of West Wyo¬ 
ming, Luzerne County, Pennsylvania un¬ 
der § 1917.9 of Title 24 of the Code of 
Federal Regulations. 

The Administrator, to whom the Sec¬ 
retary has delegated the statutory au¬ 
thority, has developed criteria for flood 
plain management in flood-prone areas. 
In order to continue participation in the 
National Flood Insurance Program, the 


J. Robert Hunter, 
Federal Insurance Administrator. 

10-21-76:8:45 am] 


Borough must adopt flood plain man¬ 
agement measures that are consistent 
with these criteria and reflect the base 
flood elevations determined by the Sec¬ 
retary in accordance with 24 CFR Part 
1910. 

In accordance with Part 1917, an op¬ 
portunity for the community or individ¬ 
uals to appeal this determination to or 
through the community for a period of 
ninety (90) days has been provided. Pur¬ 
suant to § 1917.9(a), the Administrator 
has resolved the appeals presented by the 
community. Therefore, publication of 
this notice is in compliance with § 1917- 
10 . 

Final flood elevations (100-year flood) 
are listed below for selected locations. 
Maps and other information showing 
the detailed outlines of the flood-prone 
areas and the final elevations are avail¬ 
able for review at the Mayors Office. 
Borough Building, 8th and Shoemaker 
Avenue. West Wyoming, Pennsylvania. 

Accordingly, the Administrator has de¬ 
termined the 100-year (i.e., flood with 
one-percent chance of annual occur¬ 
rence) flood elevations as set forth be¬ 
low: 


FEDERAL REGISTER, VOL. 41, NO. 206—FRIDAY, OCTOBER 22, 1976 




























46590 


RULES AND REGULATIONS 


Source of flooding 

Location 

Elevation 
in feet 
above mean 
sea level 

Width in feet from bank of stream 
to 100*yr flood boundary facing 
downstream 



Left 

Right 

Abrahams Creek. 

. Lehigh Valley Railroad bridge. 

Bridge St. (extended). 

561 

664 

683 

699 

606 

350 
3-10 
140 
290 .. 
360 

4,250 

4,200 

560 

. 150 


Harding Ave. (extended)... 

8th St. 

Shoemaker Ave___ 


(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 
1968), effective January 28, 1969 (33 FR 17804, November 28. 1968), as amended; (42 U.S.C. 
4001-4128); ancLSecretary*s delegation of authority to Federal Insurance Administrator, 34 
FR 2680, February 27, 1969, as amended by 39 FR 2787. January 24. 1974.) 

Issued: September 23.1976. 


Howard B. Clark, 

Acting Federal Insurance Administrator. 


|FR Doc.76-30905 Filed 10-21-76:8:45 am) 


(Docket No. FI-883) 

PART 1917—APPEALS FROM FLOOD ELE¬ 
VATION DETERMINATION AND JUDI¬ 
CIAL REVIEW 

Final Flood Elevation for Township of 
Solebury, Bucks County, Pa. 

The Federal Insurance Administrator, 
in accordance with Section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 Stat. 980, which 
added Section 1363 to the National Flood 
Insurance Act of 1968 (Title XHI of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U.S.C. 4001- 
4128, and 24 CFR Part 1917 (§ 1917. 
10)), hereby gives notice of his final de¬ 
terminations of flood elevations for the 
Township of Solebury, Bucks County, 
Pennsylvania under § 1917.8 of Title 24 
of the Code of Federal Regulations. 

The Administrator, to whom the Sec¬ 
retary has delegated the statutory au¬ 
thority, has developed criteria for flood 
plain management in flood-prone areas. 
In order to continue participation in the 
National Flood Insurance Program, the 
Township must adopt flood plain man¬ 


agement measures that are consistent 
with these criteria and reflect the base 
flood elevations determined by the Sec¬ 
retary in accordance with 24 CFR Part 
1910. 

In accordance with Part 1917, an op¬ 
portunity for the community or indi¬ 
viduals to appeal this determination to 
or through the community for a period 
of ninety (90) days has been provided. 
Pursuant to § 1917.8, no appeals were 
received from the community or from 
individuals within the community. 
Therefore, publication of this notice is 
in compliance wth § 1917.10. 

Final flood elevations (100-year flood) 
are listed below for selected locations. 
Maps and other information showing the 
detailed outlines of the flood-prone 
areas and the final elevations are avail¬ 
able for review at the Township Build¬ 
ing on the Bulletin Board, Sugar Road, 
Solebury, Pennsylvania. 

Accordingly, the Administrator has de¬ 
termined the 100-year (i.e., flood with 
one-percent chance of annual occur¬ 
rence) flood elevations as set forth 
below: 


r 


Source of flooding Location 


Elevation Width in feet from bank of stream 
in feet to 100»yr flood boundary facing 

above mean downstream 

sea level ---— 

Left Right 


Delaware River_ 


Pidcock Creek. 

Aquetong Creek. 

Rabbit Run. 

Primrose Creek. 


Primrose Creek_ 

Tributary No. 1. 
Cuttalossa Creek... 


Coppemose Run.... 
Paunacussing Creek. 


Paunacussing Creek 
Tributary No. 1. 


South corporate limits_ 

Upper York Rd. 

Lumberville Bridge.. 

River Rd. 

Atkinson... 

Corporate limit at New Hope. 

Lower York Rd.. 

River Rd. 

_do. _ .. 

phuiips MiURd;:::;;;;;:;:;; 

School Lane. 

Phillips Mill Rd. 


River Rd. 

Cuttalossa Rd. 
River Rd. 


.do.. 

Paunacussing Rd. 
Fleecy Dale Rd... 
Carversville Rd... 

Sawmill Rd_ 

PipersvlUe Rd.... 


62 

<*) 


83 

(■) 


96 

V) 


62 

100 

116 


90 

90 


100 

108 


10 

82 


100 

83 


400 

90 


20 

144 


60 

172 


50 

M 


10 

140 


80 

99 


30 

97 


360 

204 


100 

224 


40 

229 


50 

266 


90 

232 


80 


450 

250 

200 

20 

90 

100 

100 

20 

100 

50 

70 

30 

160 

60 

20 

350 

40 

50 

30 

60 

40 


* East corporate limit. 
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(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 
1968), effective January 28, 1969 (33 FR 17804, November 28. 1968), as amended; (42 U.S.C. 
4001-4128); and Secretary’s delegation of authority to Federal Insurance Administrator. 34 
FR 2680, February 27,1969, as amended by 39 FR 2787, January 24,1974.) 


Issued: September 23,1976. 


Howard B. Clark, 

Acting Federal Insurance Administrator. 
(FR Doc.76-30906 Filed 10-21-76:8:45 am| 


(Docket No. FI-11981 

PART 1917—APPEALS FROM FLOOD ELE¬ 
VATION DETERMINATION AND JUDI¬ 
CIAL REVIEW 

Final Flood Elevation for Township of Pine 
Creek, Clinton County, Pa. 

The Federal Insurance Administrator, 
In accordance with Section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 Stat. 980, which 
added Section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U.S.C. 4001- 
4128, and 24 CFR Part 1917 (§ 1917.10)), 
hereby gives notice of his final determi¬ 
nations of flood elevations for the Town¬ 
ship of Pine Creek, Clinton County, 
Pennsylvania under § 1917.9 of Title 24 
of the Code of Federal Regulations. 

The Administrator, to whom the Sec¬ 
retary has delegated the statutory au¬ 
thority, has developed criteria for flood 
plain management In flood-prone areas. 
In order to continue participation in the 
National Flood Insurance Program, the 


Township must adopt flood plain man¬ 
agement measures that are consistent 
with these criteria and reflect the base 
flood elevations determined by the Secre¬ 
tary in accordance with 24 CFR Part 
1910. 

In accordance with Part 1917, an op¬ 
portunity for the community or individ¬ 
uals to appeal this determination to or 
through the community for a period of 
ninety (90 ) days has been provided. Pur¬ 
suant to § 1917.9(a), the Administrator 
has resolved the appeals presented by the 
community. Therefore, publication of this 
notice is in compliance with § 1917.10. 

Final flood elevations (100-year flood) 
are listed below for selected locations. 
Maps and other information showing the 
detailed outlines of the flood-prone areas 
and the final elevations are available for 
review at the Township Building, Penn 
Avenue, Pine Creek, Pennsylvania. 

Accordingly, the Administrator has de¬ 
termined the 100-year (i.e., flood with 
one-percent chance of annual occur¬ 
rence) flood elevations as set forth 
below: 


Elevation WldUi In feet from bank of stream 
in feet to 100-yr flood boundary facing 
Source of flooding Location above mean downstream 

sea level - 

Left Right 


West Branch Susque- Township Rd. 434 


hanna River. Maryland St. 

Pine Creek.0th Ave. 

5lh Ave. 

Tiadaughton Ave. 

Valley View Rd. 

Dutch Hollow* * Rd. 

Chatham Run. Gravel llill Rd. (township Rd. 439)_ 


(*) 


500 400 . 

556 5.000 

550 . 

550. 

555 . 

562 .. 

506 . 

350 


3,600 
3,600 
> 2,000 
800 
1,000 
- 100 


« Plus. 

* Zone A. 

(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 
1968), effective January 28, 1969 (33 FR 17804, November 28, 1968). as amended; (42 U.S.C. 
4001-4128); and Secretary’s delegation of authority to Federal Insurance Administrator, 34 
FR 2680, February 27. 1969. as amended by 39 FR 2787, January 24, 1974.) 


Issued: September 23,1976. 


Howard B. Clark, 

Acting Federal Insurance Administrator. 
[FR Doc.76-30907 Filed 10-21-76;8:45 am) 


[Docket No. FI-2021 J 

PART 1917—APPEALS FROM FLOOD ELE¬ 
VATION DETERMINATION AND JUDI¬ 
CIAL REVIEW 

Final Flood Elevation for Borough of 
Cleona, Lebanon County, Pa. 

The Federal Insurance Administrator, 
In accordance with Section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 Stat. 980, which 
added Section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U.S.C. 4001- 
4128, and 24 CFR Part 1917 (§ 1917.10)), 


hereby gives notice of his final determi¬ 
nations of flood elevations for the 
Borough of Cleona. Lebanon County, 
Pennsylvania under § 1917.9 of Title 24 
of the Code of Federal Regulations. 

The Administrator, to whom the Secre¬ 
tary has delegated the statutory au¬ 
thority, has developed criteria for flood 
plain management in flood-prone areas. 
In order to continue participation In the 
National Flood Insurance Program, the 
Borough must adopt flood plain manage¬ 
ment measures that are consistent with 
these criteria and reflect the base flood 
elevations determined by the Secretary in 
accordance with 24 CFR Part 1910. 
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Final flood elevations (100-year flood) 
are listed below for selected locations. 
Maps and other information showing the 
detailed outlines of the flood-prone areas 
and the final elevations are available for 
review at Cleona National Bank, 421 East- 
Penn Avenue, Cleona, Pennsylvania. 

Accordingly, the Administrator has de¬ 
termined the 100-year (i.e., flood with 
one-percent chance of annual occur¬ 
rence) flood elevations as set forth below: 


Source of flooding 

Location 

Elevation 
in feet 
above mean 
sea level 

Width in feet from bank of stream 
to 106yr flood boundary facing 
downstream 



Left 

Right 

Quittupahilla Creek... 

. Eastern corporate limit and Dairy Kd.. 

(iartteld Rd. 

Western corporate limit. 

4:#) 

427 

423 


220 

330 

440 


(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 
1968), effective January 28. 1969 (33 FR 17804, November 28. 1968), as amended; (42 U.S.C. 
4001-4128); and Secretary’s delegation of authority to Federal Insurance Administrator, 34 
FR 2680, February 27,1969. as amended by 39 FR 2787, January 24, 1974.) 


In accordance with Part 1917, an op¬ 
portunity for the community or individ¬ 
uals to appeal this determination to or 
through the community for a period of 
ninety (90) days has been provided. Pur¬ 
suant to § 1917.9(a), the Administrator 
has resolved the appeals presented by the 
community. Therefore, publication of 
this notice is in compliance with 
8 1917.10. 


Issued: September 23.1976. 


Howard B. Clark, 

Acting Federal Insurance Administrator. 


(FR Doc.76-30908 Filed 10-21-76;8:45 am| 


(Docket No. FI-1167] 

PART 1917—APPEALS FROM FLOOD ELE¬ 
VATION DETERMINATION AND JUDI¬ 
CIAL REVIEW 

Final Flood Elevation for Borough of Forty 
Fort, Luzerne County, Pa. 

The Federal Insurance Administrator, 
in accordance with Section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 Stat. 980, which 
added Section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U.S.C. 4001- 
4128. and 24 CFR Part 1917 (8 1917.10)). 
hereby gives notice of his final deter¬ 
minations of flood elevations for the 
Borough of Forty Fort, Luzerne County, 
Pennsylvania under 5 1917.9 of Title 24 of 
the Code of Federal Regulations. 

The Administrator, to whom the Secre¬ 
tary has delegated the statutory author¬ 
ity, has developed criteria for flood plain 
management in flood-prone areas. In 
order to continue participation in the 
National Flood Insurance Program, the 


Borough must adopt flood plain manage¬ 
ment measures that the consistent with 
these criteria and reflect the base flood 
elevations determined by the Secretary 
in accordance with 24 CFR Part 1910. 

In accordance with Part 1917, an op¬ 
portunity for the community or indi¬ 
viduals to appeal this determination to 
or through the community for a period of 
ninety (90) days has been provided. Pur¬ 
suant to 81917.9(a), the Administrator 
has resolved the appeals presented by the 
community. Therefore, publication of 
this notice is in compliance with 
§ 1917.10. 

Final flood elevations (100-year flood) 
are listed below for selected locations. 
Maps and other information showing the 
detailed outlines of the flood-prone areas 
and the final elevations are available for 
review at the Bulletin Board in the City 
Hall, 1271 Wyoming Avenue, Forty Fort, 
Pennsylvania. 

Accordingly, the Administrator has de¬ 
termined the 100-year (i.e., flood with 
one-percent chance of annual ocurrence) 
flood elevations as set forth below: 


Source of flooding Location 


Susquehanna River _ Downstream corporate limits. . 

End of levee, vicinity of Fort St _ 

Upstream corporate limits. ... 

Abrahams Creek of Forty Fort levee. . 

Forty Fort. 60 ft downstream of Wyoming Ave. 

Pearl 8t __ 

* Outside corporate limits! 


Elevation Width in feet from bank of stream 
in feet to 100-yr flood boundary facing 

alwve mean downstream 

sea level -- 

Left Right 


551 

(») 

300 

652 

s 

30 

554 

(») 

3,400 

640 

2,400 

140 

545 

600 

20 

546 

380 

120 


(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 
1968), effective January 28, 1969 (33 FR 17804, November 28. 1968), as amended; (42 U.S.C. 
4001-4128); and Secretary’s delegation of authority to Federal Insurance Administrator, 34 
FR 2680, February 27.1969, as amended by 39 FR 2787, January 24,1974.) 


Issued: September 23,1976. 


Howard B. Clark, 

Acting Federal Insurance Administrator. 
(FR Doc.76-30909 Filed 10-21-76;8:46 am] 
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l Docket No. PI-20011 

PART 1917—APPEALS FROM FLOOD ELE¬ 
VATION DETERMINATION AND JUDI¬ 
CIAL REVIEW 

Final Flood Elevation for Township of 
Buffalo, Union County, Pa. 

The Federal Insurance Administrator, 
in accordance with Section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 Stat. 980, which 
added Section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U.S.C. 4001- 
4128, and 24 CFR Part 1917 (§ 1917.10)), 
hereby gives notice of his final deter¬ 
minations of flood elevations for the 
Township of Buffalo, Union County, 
Pennsylvania under 5 1917.9 of Title 24 
of the Code of Federal Regulations. 

The Administrator, to whom the Secre¬ 
tary has delegated the statutory author¬ 
ity, has developed criteria for flood plain 
management in flood-prone areas. In 
order to continue participation in the 
National Flood Insurance Program, the 


Township must adopt flood plain man¬ 
agement measures that are consistent 
with these criteria and reflect the base 
flood elevations determined by the Sec¬ 
retary in accordance with 24 CFR Part 
1910. 

In accordance with Part 1917, an op¬ 
portunity for the community or indi¬ 
viduals to appeal this determination to or 
through the community for a period of 
ninety (90) days has been provided. Pur¬ 
suant to § 1917.9(a), the Administrator 
has resolved the appeals presented by the 
community. Therefore, publication of 
this notice is in compliance with 
§ 1917.10. 

Final flood elevations (100-year flood) 
are listed below for selected locations. 
Maps and other information showing the 
detailed outlines of the flood-prone areas 
and the final elevations are available for 
review at the Township Secretary’s office, 
R.D. 2, Lewisburg, Pennsylvania. 

Accordingly, the Administrator has 
determined the 100-year (i.e., flood with 
one-percent chance of annual occur¬ 
rence) flood elevations as set forth below: 


Source of flooding 


Elevation Width in feet from bank of stream 
in feet to 10O-yr flood boundary facing 
Location above mean downstream 

sea level —-- 

Left Right 


Buffalo Creek. 


North Fork Limestone 
Run. 


East corporate limits... 

North 16th St.... 

Strawbridge Rd.. 

Extension of unnamed and unimproved 
road. 


Private ’road. 

LR 59020... 

LR 628.. 

LR 59035__ 

Route 192. 

T 361 (extended). 

West corporate limits.. 
Corporate limits. 



462 

0) 


440 

462 

M 


640 

464 

8 


80 

466 

0) 


. 220 

469 

o> 


60 

473 

(»> 


60 

490 


400 

360 

501 


1,120 

40 

523 


420 

610 

526 


520 

520 

528 


440 

380 

462 


240 

160 


1 Outside of corporate limits. 

(National Flood Insurance Act of 1968 (Title XHI of Housing and Urban Development Act of 
1968), effective January 28, 1969 (33 FR 17804, November 28, 1968), as amended: (42 U.S.C. 
4001-4128); and Secretary’s delegation of authority to Federal Insurance Administrator, 34 
FR 2680, February 27. 1969, as amended by 39 FR 2787, January 24, 1974.) 


Issued: September 23,1976. 


Howard B. Clark, 

Acting Federal Insurance Administrator . 


[FR Doc.73-30910 Filed 10-21-76:8:45 am I 


[Docket No. FI-1056J 

PART 1917—APPEALS FROM FLOOD ELE¬ 
VATION DETERMINATION AND JUDI¬ 
CIAL REVIEW 

Final Flood Elevation for Borough of Old 
Tappan, N.J. 

Tiie Federal Insurance Administrator, 
in accordance with Section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234). 87 Stat. 980. which 
added Section 1363 to the National Flood 
Insurance Act of 1968 (Title Xm of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U.S.C. 4001- 
4128, and 24 CFR Part 1917 <§ 1917.10)), 
hereby gives notice of the final deter¬ 
minations of flood elevations for the 
Borough of Old Tappan, New Jersey 
under § 1917.8 of Title 24 of the Code 
of Federal Regulations. 


The Administrator, to whom the Sec¬ 
retary has delegated the statutory au¬ 
thority, has developed criteria for flood 
plain management in flood-prone areas. 
In order to continue participation in the 
National Flood Insurance Program, the 
Borough must adopt flood plain manage¬ 
ment measures that are consistent with 
these criteria and reflect the base of flood 
elevations determined by the Secretary 
in accordance with 24 CFR Part 1910. 

In accordance with Part 1917, an op¬ 
portunity for the community or individ¬ 
uals to appeal this determination to or 
through the community for a period of 
ninety (90) days has been provided. Pur-, 
suant to § 1917.8, no appeals were re¬ 
ceived from the community or from in¬ 
dividuals within the community. There- 
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fore, publication of this notice is in com¬ 
pliance with § 1317.10. 

Final flood elevations (100-year flood) 
are listed below for selected locations. 
Maps and other information showing the 
detailed outlines of the flood-prone areas 
and the final elevations are available for 


Source of flooding Location 


review at Borough Hall, 247 Old Tappan 
Road, Old Tappan, New Jersey 07675. 

Accordingly, the Administrator has de¬ 
termined the 100-year (i.e., flood with 
one percent chance of annual occur¬ 
rence) flood elevations as set forth 
below: 


Elevation Width from shoreline or bank or 
in feet stream (faring downstream) to 
above mean l(M>yr flood boundary (feet ) 

sea level --- 

Right Left 


Hackensack River.Washington Ave., north. 

Old Tappan Rd., west.. 

Westwood Ave. 

Dorotockeys Run.Orangeburgh Rd., north 

Old Tappan Rd., east... 
Central Ave. 


58 

(») 


150 

41 

CO 


170 

31 

(*) 


25 

62 


20 

20 

63 


ss 

80 

46 


10 

50 


• Outside corporate limits. 

(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 
1968). effective January 28. 1969 (33 FR 17804. November 28. 1968), as amended; (42 U.S.C. 
4001-4128); and Secretary’s delegation of authority to Federal Insurance Administrator, 34 
FR 2680, February 27. 1969, as amended by 39 FR 2787, January 24, 1974.) 


Issued: September 29,1976. 


J. Robert Hunter, 
Federal Insurance Administrator. 
(FR Doc.76-30911 Filed 10-21-76:8:46 am J 


(Docket No. FI-958] 

PART 1917—APPEALS FROM FLOOD ELE¬ 
VATION DETERMINATION AND JUDI¬ 
CIAL REVIEW 

Final Flood Elevation Determinations for 
Township of Stroud, Monroe County, Pa. 

The Federal Insurance Administrator, 
in accordance with Section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 Stat. 980, which 
added Section 1363 to the National Flood 
Insurance Act of 1968 (Title Xin of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U.S.C. 4001- 
4128, and 24 CFR Part 1917 (§ 1917.10)), 
hereby gives notice of his final determi¬ 
nations of flood elevations for the Town¬ 
ship of Stroud, Monroe County, Pennsyl¬ 
vania under 8 1917.9 of Title 24 of the 
Code of Federal Regulations. 

The Administrator, to whom the Sec¬ 
retary has delegated the statutory au¬ 
thority, has developed criteria for flood 
plain management in flood-prone areas. 
In order to continue participation in the 
National Flood Insurance Program, the 
Township must adopt flood plain man¬ 


agement measures that are consistent 
with these criteria and reflect the base 
flood elevations determined by the Sec¬ 
retary in accordance with 24 CFR Part 
1910. 

In accordance with Part 1917, an op¬ 
portunity for the community or individ¬ 
uals to appeal this determination to or 
through the community for a period of 
ninety (90) days has been provided. Pur¬ 
suant to 8 1917.9(a), the Administrator 
has resolved the appeals presented by 
the community. Therefore, publication 
of this notice is in compliance with 
8 1917.10. 

Final flood elevations (100-year flood) 
are listed below for selected locations. 
Maps and other information showing the 
detailed outlines of the flood-prone areas 
and the final elevations are available for 
review at the Stroud Township Secre¬ 
tary’s office. Municipal Building, 1211 
North 5th Street, Stroudsburg, Pennsyl¬ 
vania. 

Accordingly, the Administrator has de¬ 
termined the 100-year (i.e., flood with 
one-percent chance of annual occur¬ 
rence) flood elevations as set forth below: 


Source of flooding 


Location 


B rod head Creek. 


Pocono Creek.. 

Paradise Creek 


Avenue A. 

Stokes Ave.. 

Pennsylvania 191. 

Cherry Lane Rd. 

Pennsylvania 191. 

White 8t. 

r Run confluence 

S B 8t. 

St. 

Corporate limits. 


Elevation Width In feet from bank of stream 
in feet to 100-yr flood boundary facing 
above mean downstream 

sea level —-- 

Left Right 


400 . 


20 

444 

140 

120 

4U3 

40 

40 

535 

60 

M0 

5*6 

20 

500 

440 

200 . 

4*3 

100 

100 

477 

20 

20 

535 

2*0 

1M0 

675 

20 

20 
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(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 
1968), effective January 28. 1969 (33 FR 17804, November 28. 1968). as amended; (42 U.S.C. 
4001-4128); and Secretary’s delegation of authority to Federal Insurance Administrator, 34 
FR 2680, February 27,1969, as amended by 39 FR 2787, January 24,1974.) 


Issued: September28.1976. 


J. Robert Hunter, 
Federal Insurance Administrator. 
[FR Doc.76-30912 Filed 10-21-76:8:45 am) 


l Docket No. FI-11081 

PART 1917—APPEALS FROM FLOOD ELE¬ 
VATION DETERMINATION AND JUDI¬ 
CIAL REVIEW 

Final Flood Elevation Determinations for 
Township of Smithfield, Huntingdon 
County, Pa. 

The Federal Insurance Administrator, 
in accordance with Section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 Stat. 980, which 
added Section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U.S.C. 4001- 
4128, and 24 CFR Part 1917 (§ 1917.10)), 
hereby gives notice of his final determi¬ 
nations of flood elevations for the Town¬ 
ship of Smithfield, Huntingdon County, 
Pennsylvania under § 1917.8 of Title 24 
of the Code of Federal Regulations. 

The Administrator, to whom the Sec¬ 
retary has delegated the statutory au¬ 
thority, has developed criteria for flood 
plain management in flood-prone areas. 
In order to continue participation in the 
National Flood Insurance Program, the 


Township must adopt flood plain man¬ 
agement measures that are consistent 
with these criteria and reflect the base 
flood elevations determined by the S ecre- 
tary in accordance with 24 CFR Part 
1910. 

In accordance with Part 1917, an op¬ 
portunity for the community or individ¬ 
uals to appeal this determination to or 
through the community for a period of 
ninety (90) days has been provided. Pur¬ 
suant to § 1917.8, no appeals were re¬ 
ceived from the community or from in¬ 
dividuals within the community. There¬ 
fore, publication of this notice is in com¬ 
pliance With § 1917.10. 

Final flood elevations (100-year flood) 
are listed below for selected locations. 
Maps and other information showing the 
detailed outlines of the flood-prone areas 
and the final elevations are available for 
review at the Township Office, 902 Penn¬ 
sylvania Avenue, Huntingdon, Pennsyl¬ 
vania. 

Accordingly, the Administrator has de¬ 
termined the 100-year (i.e., flood with 
one-percent chance of annual occur¬ 
rence) flood elevations as set forth below: 


Elevation Width In feet from bank of stream 
in feel to 100-yr flood boundary facing 
Source of flooding Location above mean downstream 

sea level - 

Left Right 


Juniata River. 


Crooked Creek 


Henderson Hollow 
Creek. 


Northern tip of corporate limits. 

Bridge St. 

Route 26 bridge. 

4 111 St.. 

Route 22... 

Snyders Run (extended). 

LR 3110!) (extended). 

Southeastern corporate limits. 

Southwestern cortK>rale limits. 

Southwest tip of fairgrounds (extended). 

West of Route 31041... 

East of Route 31041... 

Southwest of Route 22_-... 

Sycamore Lane (extended). 

Southwest of Route 31032. 

Point where Henderson Hollow Creek 
crosses Route LR 31100. 


642 

(*> 


210 

626 

(») 


80 

622 

(«) 


200 

610 

‘ 


1,340 

618 

(' 


360 

617 

0) 


1.030 

610 

(‘) 


1,880 

614 

(') 


220 

633 

120 

470 

625 


540 

60 

620 


20 

200 

620 


220 

300 

620 


80 

30 

620 


60 

1,120 

616 


160 

20 



20 

20 


^Corporate limits. 

(National Flood Insurance Act of 1968 (Title XIII oi Housing and Urban Development Act of 
1968), effective January 28. 1969 (33 FR 17804, November 28, 1968), as amended; (42 U.S.C. 
4001-4128) ; and Secretary’s delegation of authority to Federal Insurance Administrator, 34 
FR 2680, February 27. 1969, as amended by 39 FR 2787, January 24.1974.) 


Issued: September28,1976. 


J. Robert Hunter, 
Federal Insurance Administrator. 


[FR Doc.76-30913 Filed 10-21-76;8:45 am] 


[Docket No. FI-1177) 

PART 1917—APPEALS FROM FLOOD ELE¬ 
VATION DETERMINATION AND JUDI¬ 
CIAL REVIEW 

Final Flood Elevation Determinations for 
Borough of Mercer, Mercer County, Pa. 

The Federal Insurance Administrator, 
in accordance with Section 110 of the 
Flood Disaster Protection Act of 1973 


(Pub. L. 93-234), 87 Stat. 980, which 
added Section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U.S.C. 4001- 
4128, and 24 CFR Part 1917 (§ 1917.10)), 
hereby gives notice of his final deter¬ 
minations of flood elevations for the Bor¬ 
ough of Mercer, Mercer County, Pennsyl- 
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vania under § 1917.8 of Title 24 of the 
Code of Federal Regulations. 

The Administrator, to whom the Sec¬ 
retary has delegated the statutory au¬ 
thority, has developed criteria for flood 
plain management in flood-prone areas. 
In order to continue participation in the 
National Flood Insurance Program, the 
Borough must adopt flood plain manage¬ 
ment measures that are consistent with 
these criteria and reflect the base flood 
elevations determined by the Secretary 
in accordance with 24 CFR Part 1910. 

In accordance with Part 1917. an op¬ 
portunity for the community or indi¬ 
viduals to appeal this determination to or 
through the community for a period of 


ninety (90) days has been provided. Pur¬ 
suant to § 1917.8, no appeals were re¬ 
ceived from the community or from in¬ 
dividuals within the community. There¬ 
fore, publication of this notice is in com¬ 
pliance with § 1917.10. 

Final flood elevations (100-year flood) 
are listed below for selected locations. 
Maps and other information showing the 
detailed outlines of the flood-prone areas 
and the final elevations are available for 
review at the Borough Building. Council 
Chambers, Mercer, Pennsylvania. 

Accordingly, the Administrator has de¬ 
termined the '• 00-year (i.e., flood with 
one-percent chance of annual occur¬ 
rence) flood elevations as set forth below: 


Source cf flooding 


Location 


Elevation Width in feet fmm bank of stream 
in left to lOO-yr flood boundary facing 

abovp mean downstream 

sea level--- 

Left Right 


Brandy Springs Run.. 

Unnamed tributary... 
Neshannock Creek_ 

Mill Creek... 

Otter Creek. 

Munnel Run. 


Slicnango St. 

West corporate limits.. 

Shenango St. 

South corporate limits. 

Wilson Av. 

.do. 

East corporate limits.. 
Non h corporate limits 

McKinley Ave. 

Homo St.. 

U.8. Route 19. 


1,146 

125 

100 

1.154 

150 

75 

). )«x 

110 

25 

1.0*4 . 


200 

l,(Mf 

1,200 

200 

l.tMi 

1,300 

275 

l.OMH 

NO 

V-«0 

1.100 

200 

350 

l. ion 

250 

450 

1,110 

130 

1H0 

1.145 

30 

30 


(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 
1968), effective January 28. 1969 (33 FR 17804, November 28. 1968). as amended; (42 U.S.C. 
4001-4128); and Secretary's delegation of authority to Federal Insurance Administrator 34 
FR 2680, February 27, 2969, as amended by 39 FR 2787. January 24. 1974.) 


Issued: September 28,1976. 


J. Robert Hunter, 
Federal Insurance Administrator. 
|FR Doc.76-30914 Filed 10-21-76.8:45 am] 


1 Docket No. FI-1170 J 

PART 1917—APPEALS FROM FLOOD ELE¬ 
VATION DETERMINATION AND JUDI¬ 
CIAL REVIEW 

Final Flood Elevation Determinations for 
Borough of Hummelstown, Dauphin 
County, Pa. 

The Federal Insurance Administrator, 
in accordance with Section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 Stat. 980, which 
added Section 1363 to the National Flood 
Insurance Act of 1968 (Title XHI of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U.S.C. 4001- 
4128, and 24 CFR Part 1917 (§ 1917.10)), 
hereby gives notice of his final determi¬ 
nations of flood elevations for the Bor¬ 
ough of Hummelstown, Dauphin County, 
Pennsylvania under § 1917.8 of Title 24 
of the Code of Federal Regulations. 

The Administrator, to whom the Sec¬ 
retary has delegated the statutory au¬ 
thority, has developed criteria for flood 
plain management in flood-prone areas. 
In order to continue participation in the 
National Flood Insurance Program, the 


Borough must adopt flood plain manage¬ 
ment measures that are consistent with 
these criteria and reflect the base flood 
elevations determined by the Secretary 
in accordance with 24 CFR Part 1910. 

In accordance with Part 1917, an op¬ 
portunity for the community or individ¬ 
uals to appeal this determination to or 
through the community for a period of 
ninety (90) days has been provided. Pur¬ 
suant to § 1917.8, no appeals were re¬ 
ceived from the community or from In¬ 
dividuals within the community. There¬ 
fore, publication of this notice is in com¬ 
pliance with 5 1917.10. 

Final flood elevations (100-year flood) 
are listed below for selected locations. 
Maps and other information showing the 
detailed outlines of the flood-prone areas 
and the final elevations are available for 
review at the Bulletin Board in the lobby 
of the Borough Hall, 136 South Hanover 
Street, Hummelstown, Pennsylvania. 

Accordingly, the Administrator has de¬ 
termined the 100-year (i.e., flood with 
one-percent chance of annual occur¬ 
rence) flood elevations as set forth 
below: 
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Source of flooding 


Location 


Elevation Width in fret from bank of slreum 
in feet to lOO-yr flood boundary facing 

above mean downstream 

sea level 


Left 


Right 


Swatara Creek_Downstream corporate limit. 

Reading KR. bridge. 

North Duke St. and West Duke St. 
bridge. 

Wall St. (extended). 

Upstream corporate limit. 


327 

350 

(») 

328 

GO 

(«) 

333 

3-5 

0) 

336 

20 

0) 

339 

25 

(») 


» Corporate limits. 

(National Flood Insurance Act of 1968 (Title Xin of Housing and Urban Development Act of 
1968), effective January 28. 1969 (33 FR 17804, November 28. 1968), as amended; (42 U.S.C. 
4001-4128); and Secretary's delegation of authority to Federal Insurance Administrator. 34 
FR 2680, February 27, 1969, as amended by 39 FR 2787, January 24, 1974.) 

Issued: September 28,1976. 

J. Robert Hunter, 
Federal Insurance Administrator . 

|FR Doc.76-30915 Filed 10-21-76:8:45 am) 


[Docket No. FI-1109] 

PART 1917—APPEALS FROM FLOOD ELE¬ 
VATION DETERMINATION AND JUDI¬ 
CIAL REVIEW 

Final Flood Elevation Determinations for 
Township of Palmyra, Wayne County, Pa. 

The Federal Insurance Administrator, 
in accordance with Section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234). 87 Stat. 980, which 
added Section 1363 to the National Flood 
insurance Act of 1968 CTitle XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U.S.C. 4001- 
4128, and 24 CFR Part 1917 (§ 1917.10)). 
hereby gives notices of his final deter¬ 
minations of flood elevations for the 
Township of Palmyra. Wayne County, 
Pennsylvania under § 1917.8 of Title 24 
of the Code of Federal Regulations. 

The Administrator, to whom the Sec¬ 
retary has delegated the statutory au¬ 
thority, has developed criteria for flood 
plain management in flood-prone areas. 
In order to continue participation in the 
National Flood Insurance Program, the 
Township must adopt flood plain man¬ 


agement measures that are consistent 
with these criteria and reflect the base 
flood elevations determined by the Sec¬ 
retary in accordance with 24 CFR Part 
1910. 

In accordance with Part 1917. an op¬ 
portunity for the community or individ¬ 
uals to appeal this determination to or 
through the community for a period of 
ninety (90) days has been provided. Pur¬ 
suant to § 1917.8. no appeals were re¬ 
ceived from the community or from in¬ 
dividuals within the community. There¬ 
fore, publication of this notice is in com¬ 
pliance with § 1917.10. 

Final flood elevations (100-year flood) 
are listed below for selected locations. 
Maps and other information showing the 
detailed outlines of the flood-prone areas 
and the final elevations are available for 
review at the home of the Township Sec¬ 
retary, Mrs. R. Laabs, R. D. 1, Hawley, 
Pennsylvania 18428. 

Accordingly, the Administrator has de¬ 
termined the 100-year (i.e., flood with 
one-percent chance of annual occur¬ 
rence) flood elevations as set forth 
below: 


Title 26— Internal Revenue 

CHAPTER I—INTERNAL REVENUE SERV¬ 
ICE, DEPARTMENT OF THE TREASURY 
SUBCHAPTER A—INCOME TAX 

|T.D. 7439| 

PART 11—TEMPORARY INCOME TAX 
REGULATIONS UNDER THE EMPLOYEE 
RETIREMENT INCOME SECURITY ACT 
OF 1974 

Extension of Time To Make Contributions 
To Satisfy Requirements of Section 412 
of the Internal Revenue Code of 1954 

This document contains temporary in¬ 
come tax regulations <26 CFR Part 11) 
under section 412(c) (10) of the Internal 
Revenue Code of 1954. as added by sec¬ 
tion 1013(a) of the Employee Retirement 
Income Security Act of 1974 (Pub. L. No. 
93-406. 88 Stat. 917) (hereinafter re¬ 
ferred to as the “Act”) . 

Section 412 of the Code sets forth the 
minimum funding standards with re¬ 
spect to certain employee plans described 
therein. Section 412(c) (10) of the Code 
provides that for purposes of section 412 
a contribution for a plan year made after 
the end of such year but not later than 
two and one-half months after the last 
day of such plan year shall be deemed to 
have been made on the last day of the 
plan year. Section 412(c) (10) further 
provides that under regulations the two 
and one-half month period may be ex¬ 
tended for not more than six months. 
These temporary regulations provide 
rules for extending the period for such 
six months. 

Adoption of Regulations 

In order to prescribe temporary income 
tax regulations (26 CFR Part 11) under 
section 412(c) (10) of the Internal Rev¬ 
enue Code of 1954, as added to such Code 
by section 1013(a) of the Employee Re¬ 
tirement Income Security Act (Pub. L. 
No. 93-406, 88 Stat. 917) the following 
temporary regulations are hereby 
adopted: # 

Paragraph 1. The following new section 
is inserted Immediately after 5 11.412 
( 0 - 11 : 

§ 1 l<412(c)—12 Extension of lime to 
nuike contributions to satisfy re¬ 
quirements of section 412. 

(a) In general . Section 412(c) (10) of 
the Internal Revenue Code of 1954 pro¬ 
vides that for purposes of section 412 a 
contribution for a plan year made after 
the end of such plan year but not later 
than two and one-half months after the 
last day of such plan year shall be 
deemed to have been made on such last 
day. Section 412(c) (10) further provides 
that the two and one-half month period 
may be extended for not more than six 
months under regulations. 

(b) Six month extension of two and 
one-half month period. (1) For pur¬ 
poses of section 412 a contribution for a 
plan year to which section 412 applies 
that is made not more than eight and 
one-half months after the end of such 
plan year shall be deemed to have been 
made on the last day of such year. 

(2) The rules of this section relating 
to the time a contribution to a plan is 


Source of flooding 


Liirkawaxen River... 


Location 


Elevation 
in fee L 
above mean 
sea level 


Width in feet from bank of si rear 
to 100-yr flood boundary facin 
downstream 


North corporate limits ... 

5,000 ft downstream from north cor¬ 
porate limits. 

10.000 ft downstream from north cor¬ 
porate limits. 

South corporate limits. ...J... 

5,000 ft upstream from south corporate 
u _ , limits. 

diddle Creek . Corporate limits at Hawley . 

LR fi.1022 bridge. ... 

2.500 ft downstream from west cor*" 
poralc limits. 

West corporate limits. ... 

Corporate limits at Hawley. 

U.S. Route No. 6 .. . ” 


Wulleupaupack Creek. 


920 

922 

914 

fM 

m 

910 

956 

1,001 

\,(M 

1.042 

LOW 


Left 


0) 


Right 


200 

610 


370 


30 

40 

280 

0 

40 

10 


0) 

0) 


420 

460 

90 

40 

70 

40 

80 

0 

60 


1 Corporate limits. 

!968 t , l0 ^l^r d , InSUranC „ e „ AC „ t of 1968 (T,Ue XIIr of Housln 8 and u ' ba " Development Act o 
4O0lii,9B> H c nUa 7 (33 17804 ' Novcmber 28 - '868), ns amended: <42 O.S.C 

FR 2680 Fe’hr,? B rv 07 re , 0 a K 7 3 deIeEat ' on 0f to Federal Insurance Administrator. 3 

R 2680, February 27.1969. as amended by 39 FR 2787. January 24, 1974 .) 

Issued: September28.1976. 

J. Robert Hunter, 
Federal Insurance Administrator. 
|PR Doc.76-30916 Filed 10-21-76:8:45 &m| 
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deemed made for purposes of the mini¬ 
mum funding standard under section 412 
are independent from the rules con¬ 
tained in section 404(a)(6) relating to 
the time a contribution to a plan is 
deemed made for purposes of claiming 
a deduction for such contribution under 
section 404. 

Because of the need for immediate 
guidance with respect to the provisions 
contained in this Treasury decision, it is 
found impracticable to issue it with no¬ 
tice and public procedure thereon under 
subsection (b) of section 553 of Title 5 
of the United States Code or subject to 
the-effective date limitation of subsection 
(d) of that section. 

(Sees. 412(c) (10), 7805, Internal Revenue 
Code of 1954 (88 Stat. 917; 26 U.S.C. 412(c) 
(10) and 68A Stat. 917; (26 U.S.C. 7805)).) 

Donald C. Alexander, 
Commissioner of Internal Revenue. 

Approved: October 18, 1976. 

Charles M. Walker. 

Assistant Secretary of the 
Treasury. 

|FR Doc.76-31160 Filed 10-21-76:8:45 am) 

Title 28—Judicial Administration 
CHAPTER I—DEPARTMENT OF JUSTICE 

(Order No. 665-76 ] 

PART 0—ORGANIZATION OF THE 
DEPARTMENT OF JUSTICE 

Subpart C—Office of the Deputy Attorney 
General 

Delegation of Authority To Publish a 
U.S. Attorneys' Manual 

This order delegates to the Director of 
the Executive Office for U.S. Attorneys, 
the authority of the Attorney General to 
publish and maintain a U.S. Attorneys’ 
Manual which sets forth all internal De¬ 
partment guidance relating to the con¬ 
duct of litigation. In addition, it estab¬ 
lishes within the Executive Office for U S. 
Attorneys the Attorney General's Advo¬ 
cacy Institute, which shall develop, con¬ 
duct and authorize professional training 
for U.S. Attorneys and their Assistants. 

By virtue of the authority vested in me 
by 28 U.S.C. 509. 510, 516, and 5 U.S.C. 
301, #0.16 of Subpart C of Part 0 of 
Chapter I of Title 28, Code of Federal 
Regulations, is revised to read as follows: 

§ 0.16 Executive Office for U.S. At¬ 
torneys. 

The Executive Office for U.S. Attor¬ 
neys. shall be under the direction of a 
Director. Under the supervision of the 
Deputy Attorney General, the Director 
shall: 

(a) Provide general executive assist¬ 
ance and supervision to the offices of the 
U.S. Attorneys and coordinate and di¬ 
rect the relationship of other organiza¬ 
tional units of the Department with such 
offices. 

(b) Publish and maintain, subject to 
the general supervision of the Attorney 
General and under the direction of the 
Deputy Attorney General, a U.S. Attor¬ 
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neys* Manual for the internal guidance 
of the U.S. Attorneys’ Offices and those 
other organizational units of the De¬ 
partment concerned with litigation. 

(c) Supervise the opertaion of the At¬ 
torney General’s Advocacy Institute, 
which shall develop, conduct and au¬ 
thorize professional training for U.S. 
Attorneys and their Assistants. 

Dated: October 5, 1976. 

Edward H. Levi, 
Attorney General. 

|FR Doc. 76-31141 Filed 10-21-76; 8:45 am) 


Title 29—Labor 

CHAPTER XVII—OCCUPATIONAL SAFETY 
AND HEALTH ADMINISTRATION, DE¬ 
PARTMENT OF LABOR 

/ | S-74-31 

PART 1928—OCCUPATIONAL SAFETY 
AND HEALTH STANDARDS FOR AGRI¬ 
CULTURE 

Guarding of Farm Field Equipment, Farm¬ 
stead Equipment and Cotton Gins; 
Nonsubstantive Editorial Amendments 

Pursuant to section 6(b) of the Oc¬ 
cupational Safety and Health Act of 1970 
(84 Stat. 1593; 29 U.S.C. 655), Secretary 
of Labor's Order No. 8-76 (41 FR 25059), 
the Administrative Procedure Act, 5 
U.S.C. 553 et seq., and 29 CFR 1911.5, 29 
CFR Part 1928 is hereby amended by 
making several nonsubstantive editorial 
changes in § 1928.57, Guarding of farm 
field equipment, farmstead equipment 
and cotton gins. This standard was 
promulgated on March 9. 1976 (41 FR 
10190), and pursuant to notice published 
on June 4, 1976 (41 FR 22561) is to be 
effective October 25, 1976. The editorial 
changes are being made principally to 
correct a minor inconsistency in certain 
general terms used in the standard, and 
to clarify the intended meaning of two 
portions of the standard. This amend¬ 
ment in no way changes the substance 
of the standard or the rights or duties of 
affected employers and employees. The 
addition of clarifying language to para¬ 
graph (a)(9) requires some explanation. 
As promulgated, paragraph (a)(9) ap¬ 
peared to impose absolute liability on an 
employer in that a hazardous component 
would appear never to be guarded by lo¬ 
cation if an employee in fact contacted 
•it, even if such employee conduct was 
aberrant. However, in enforcing stand¬ 
ards. both the Secretary and the Oc¬ 
cupational Safety and Health Review 
Commission have consistently held that 
the Act does not impose such absolute 
liability, and that if a standard’s require¬ 
ments are not met due to the deviant or 
aberrant behavior of an employee in vio¬ 
lation of a uniformly and effectively en¬ 
forced company safety rule, the employer 
will not be found in violation of the Act, 
Secretary v. A. J. McNulty & Co., /tic., 
OSHRC NO. 2295, 1975-76 CCH OSHD 
Para. 20,600; Secretary v. Standard 
Glass Company, Inc., OSHRC No. 259, 
1971-73 CCH OSHD Para. 15,146; Sec¬ 
retary v. Murphy Pacific Marine Salvage 
Co., OSHRC No. 2082, 1974-75 CCH 


OSHD Para. 19,205. Since the require¬ 
ments of paragraph (a)(9) have been 
the subject of numerous inquiries both 
from Congress and the public, and have 
been an issue in a petition to review the 
validity of the standard filed pursuant to 
section 6(f) of the Act. we have decided 
to clarify the intended meaning of the 
standard by incorporating into the writ¬ 
ten standard this defense which would 
be available to an employer in any event. 
This is particularly appropriate here 
where manufacturers of the farm equip¬ 
ment might be susceptible to products 
liability litigation, even though the 
equipment would be considered guarded 
by location in a Review Commission pro¬ 
ceeding. Since none of these changes are 
substantive, good cause is found for al¬ 
lowing these amendments to be made 
without providing notice and public pro¬ 
cedure, and to be effective with the rest 
of tlie standard on October 25, 1976. 

Section 1928.57 of Title 29, Code of 
Federal Regulations, is amended as 
follows: 

1. Paragraph (a) (5) of § 1928.57 is 
amended to read as follows: 

§ 1928.57 Guarding of farm field equip¬ 
ment, farmstead equipment and 
cotton gins. 

(a) General ♦ • • 

(5) Definitions * * • 

A “guard" or “shield" is a barrier de¬ 
signed to protect against employee con¬ 
tact with a hazard created by a moving 
machinery part. 

• • • • • 

2. Paragraph (a)(7) is amended by 
inserting the words “hazards created by" 
between the words “with" and “moving." 

3. Paragraphs (a) (8) (i). (b)(1) 
and (c)(1) (ii) are amended by deleting 
the word “prevent" and substituting in 
its place the words “protect against." 

4. Paragraph (a)(9) is amended by 
adding a second sentence to read as fol¬ 
lows: “Where the employer can show 
that any exposure to hazards results 
from employee conduct which consti¬ 
tutes an isolated and unforeseeable 
event, the component shall also be con¬ 
sidered guarded by location." 

5. Paragraph (a) (10) is amended by 
deleting the words “preventing em¬ 
ployees from" and substituting in 
their place the words “protecting 
against employees." 

6. Paragraph (a)(ll)(ii) is amended 
by inserting the words “otherwise re¬ 
quired by this standard" between the 
word “guards" and the w'ord “are." 

7. Paragraph (a)(ll)(iii) is amended 
by deleting the w r ord “is" and substituting 
in its place the words “can be." 

(Sec. 6(b). Pub. L. 91-596, 84 Stat. 1593 (29 
U.S.C. 655), (5 U.S.C. 553), Secretary of 
Labor’s Order No. 8-76 (41 FR 24059). 29 CFR 
Part 1911.) 

Signed at Washington, D.C., this 14th 
day of October 1976. 

Morton Corn, 
Assistant Secretary of Labor. 

(FR Doc.76-31098 Filed 10-19-76:2:53 pm| 
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PART 1952—APPROVED STATE PLANS 

FOR ENFORCEMENT OF STATE STAND¬ 
ARDS 

Approval of Utah Plan Supplement 

1. Background. Part 1953 of Title 29, 
Code of Federal Regulations, prescribes 
procedures under section 18 of the Occu¬ 
pational Safety and Health Act of 1970 
<29 U.S.C. 667) (hereinafter referred to 
as the Act) for review of changes and 
progress in the development and imple¬ 
mentation of State plans which have 
been approved in accordance with section 
18(c) of the Act and 29 CFR Part 1902. 
On January 10, 1973, notice was pub¬ 
lished in the Federal Register (38 FR 
1178) of the approval of the Utah Plan 
and adoption of Subpart E of Part 1952 
containing the decision and describing 
Uie plan. On August 17, 1976, Utah sub¬ 
mitted a supplement to the plan involv¬ 
ing implementation of its commitment to 
develop the basis for an on-going affirm¬ 
ative action plan. The supplement was 
evaluated by the Regional Administrator 
for Occupational Safety and Health 
(hereinafter called the Regional Admin¬ 
istrator) in conjunction with regional 
Civil Service Commission officials. In ad¬ 
dition the State has previously promul¬ 
gated Federal standards as set out in 29 
CFR 1952.113. These standards were ap¬ 
proved on March 19, 1976 (41 FR 11635) 
but were not codified at that time. Ac¬ 
cordingly, they are included in this notice 
for codification as a completed develop¬ 
mental step. 

2. Description of the supplement . 
Affirmative Action Plan: The Utah In¬ 
dustrial Commission has developed an 
Affirmative Action Plan outlining its pol¬ 
icy of equal employment opportunity and 
establishing practice and procedures for 
the recruiting and hiring of minority and 
women employees, to assure its commit¬ 
ment to a program that provides equal 
employment opportunity to all persons 
on the basis of individual merit. 

3. Location of supplement for inspec¬ 
tion and copying. A copy of the supple¬ 
ment, along with the approved plan, may 
be inspected and copied during normal 
business hours at the following locations: 
Office of the Regional Administrator, 
Room 15010, Federal Building. 1961 Stout 
Street, Denver, Colorado 80202; Utah 
State Industrial Commission UOSHA 
Offices at 448 South 400 East. Salt Lake 
City. Utah 84111; and the Technical Data 
Center, Room N3620, 200 Constitution 
Ave., Washington. D.C. 20210. 

4. Public participation. Under § 1953.2 
( c) of this chapter, the Assistant Secre¬ 
tary may prescribe alternative procedures 
to expedite the review process or for any 
other good cause which may be consistent 
with applicable law. The Assistant Secre¬ 
tary finds that the Utah plan supplement 
described above is consistent at this time 
w r ith commitments, previously made 
available for public comment, contained 
in the approved plan. State of Utah per¬ 
sonnel policies, and the overall goals of 
tbe State's occupational safety and 
health program. Accordingly, it is found 
that further public comment and notice 
is unnecessary. 
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5. Decision. After consideration, the 
Utah plan change outlined herein is ap¬ 
proved under Part 1953. In addition, 29 
CFR 1952.114 is hereby amended to re¬ 
flect the completion of two developmental 
steps. 

§ 1952.1 14 Completed developmental 
Meps. 

***** 

(f) The State plan has been amended 
to include an Affirmative Action Plan 
outlining the State’s policy of equal em¬ 
ployment opportunity. 

(g) In accordance with 29 CFR 1952.- 
113 Utah has promulgated standards at 
least as effective as comparable Federal 
standards as set out in 41 FR. 11635. re¬ 
garding all issues covered by the plan. 

(Sec. 18. Pub. L. 91-596 84 Stat. 1608 (29 
U.S.C. 667).) 

Signed at Washington, D.C., this 6th 
day of October 1976. 

Morton Corn, 

Assistant Secretary of Labor. 

I FR Doc.76-31104 Filed 10-21-76;8:45 am| 


Title 32—National Defense 

CHAPTER VII—DEPARTMENT OF THE AIR 
FORCE 

SUBCHAPTER C—PUBLIC RELATIONS 

PART 832—EMPLOYMENT OF CIVIL AIR 
PATROL 

Function and Organization 

The existing part is designated as Sub¬ 
part A—General Information, of Part 
832, Sections 1 through 6. A new Sub¬ 
part B—Cadet Program, was added in 
41 FR 34951, August 18, 1976, consisting 
of §§ 10 through 16. A new Subpart C— 
Function and Organization, is added, 
consisting of § § 20 through 29. 

This new Subpart describes the pur¬ 
poses. activities and organization of Civil 
Air Patrol (CAP), and sets forth Air 
Force policy in regard to it. ' 

On August 18. 1976, these proposed 
rules appeared in the Federal Register 
(41 FR 34976). Comment was received 
suggesting modification to the proposed 
rules regarding the provision of reserve 
military benefits for CAP members. The 
suggestion could not be approved as it 
would be inconsistent with the law in 
this situation. The final date for com¬ 
ments was September .20,1976. 

In consideration of the foregoing and 
comments received, a new Subpart C is 
added as follows; 

Subpart C—Function and Organization 

Sec. 

832.20 Background Information. 

832.21 Purpose of CAP. 

832.22 Membership categories. 

832.23 Military status. 

832.24 Uniform and grade structure of CAP. 

senior and cadet. 

832.25 Organization. 

832.26 CAP governing body. 

832.27 Air Force liaison function. 

832.28 Air Force policy. 

832.29 Communications between Air Force 

commanders and Air Force liaison 
personnel. 

Authority: Sec. 8012. 70A Stat. 488; 10 
US.C. 8012; 10 U.S.C. 9441; 6 UJS.C. 8150. 
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Subpart C—Function and Organization 
§ 832.20 Background in formal ion. 

CAP was formed in December 1941 un¬ 
der the office of Civilian Defense to enlist 
and train civilian volunteers to aid in 
the national defense. In May 1943. CAP 
was transferred to the War Department 
for the remainder of World War II. CAP 
civilian volunteers, using light aircraft, 
flew numerous support and emergency 
missions throughout the war. In recog¬ 
nition of its wartime contributions and 
in realization of its future potential, 
CAP was established as a nonprofit, civil¬ 
ian corporation in 1946 (Pub. L. 79-476: 
36 U.S.C. 201, et seq.). Two years later 
it was made an auxiliary of the Air Force 
(Pub. L. 80-557: 10 U.S.C. 9441). 

§ 832.21 Purpose of C AP. 

(a) Congress stipulated that the pur¬ 
poses of CAP are: 

(1) To provide an organization to en¬ 
courage and aid American citizens in the 
contribution of their efforts, services and 
resources in the development of aviation 
and in the maintenance of air suprem¬ 
acy. and to encourage and develop by ex¬ 
ample. the voluntary contribution of pri¬ 
vate citizens to the public welfare; 

(2) To provide aviation education and 
training especially to its senior and cadet 
members; to encourage and foster civil 
aviation in local communities and to pro¬ 
vide an organization of private citizens 
with adequate facilities to assist in meet¬ 
ing local and national emergencies. 

(b) To accomplish the purposes for 
which it was chartered, CAP: 

(1) Conducts a continuous nationwide 
internal and external program of aero¬ 
space education, including the coordina¬ 
tion of workshops conducted at colleges 
and universities. 

(2) Conducts a comprehensive cadet 
program, including an International Air 
Cadet Exchange, special activities, and 
supervision of encampments at Air Force 
installations as described in subpart B 
of this Part. 

(3) Maintains an emergency service 
capability to meet the requests of the Air 
Force for search and rescue, disaster re¬ 
lief. and other noncombat missions as de¬ 
scribed in subpart A of this Part. 

(4) Conducts a comprehensive Senior 
Training Program to provide qualified 
personnel at all levels of CAP. 

(5> Assists local, state, and other Fed¬ 
eral agencies in emergency operations or 
activities. 

(6) Conducts a flight management pro¬ 
gram for assigned aircrew members and 
a maintenance management program for 
corporate possessed aircraft. 

(7) Maintains a nationwide communi¬ 
cations capability to support emergency 
services operations and to conduct official 
CAP business. 

(8) Assists the Air Force recruiting 
program. 

§ 832.22 Momber>liip categoric*. 

CAP members are private citizens who 
volunteer without compensation, their 
time, services, and resources to accom¬ 
plish CAP objectives and purposes. There 
are several categories of CAP member- 
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ship; however, the majority of the mem¬ 
bers fall into one of the following: 

(a> Cadets. Boys and girls 13 years of 
age (or having satisfactorily completed 
the sixth grade) through 17 years of age 
who meet such prerequisites as the CAP 
corporation may establish from time to 
time. Cadet status may be retained until 
age 21. 

(b> Seniors. Adults 18 years of age 
(there is no maximum age) who meet 
such prerequisites as the CAP corpora¬ 
tion may establish from time to time. 

§ 832.23 Military Main*. 

CAP is not a military service. CAP 
members are not entitled to armed serv¬ 
ice veterans' benefits. Neither CAP 
membership nor grade confer upon the 
individual any of the rights, privileges 
or prerogatives, or benefits of military 
personnel, active, reserve or retired. 

§ 832.21 Uniform and grade slructuro 
of G\P, senior and eadel. 

Members wear a uniform and employ 
a grade structure similar to that of the 
Air Force; however, distinctive em¬ 
blems. buttons, insignia and badges are 
employed to clearly identify the wearer 
as a member of CAP. Any changes to the 
currently approved uniforms, badges, in¬ 
signia. or grade structure, must be ap¬ 
proved by HQ USAF/DP before being 
tested or implemented by CAP. 

§ 832.23 Organization. 

The organizational structure of CAP 
is similar to that of the Air Force: 

(a) National Headquarters. CAP Na¬ 
tional Headquarters is located at Max¬ 
well AFB, Alabama. 

(b) Regions. The United States is 
geographically divided into eight CAP 
regions. The composite boundaries of 

'the eight regions include all of the 52 
wings of CAP. Each region is supervised 
by a regional commander. 

<c> Wings. Each of the eight regions 
is subdivided into wings, one for each 
of the 50 states, the District of Colum¬ 
bia and the Commonwealth of Puerto 
Rico. Each wing is supervised by a wing 
commander. 

(d) Groups. If the geographical com¬ 
position of its area and the number of 
its members so warrant, each w r lng may 
be subdivided into groups. 

<e) Squadrons . Each wing, or each 
group, if a w^ing is subdivided into groups, 
is subdivided into squadrons. 

(f) Flights. A unit is designated as a 
flight if the membership is insufficient 
to constitute a squadron. 

§ 832.26 CAP governing body. 

(a) National Board. CAP is governed 
by a National Board. The National 
Board consists of the National Com¬ 
mander who is the principal corporate 
officer, the National Vice Commander, 
Executive Director, National Finance 
Officer, National Legal Officer, all re¬ 
gional commanders, and all wing com¬ 
manders. The Board meets annually to 
set corporate policy. When the Board 
is not in session, the National Executive 



Committee determines corporate policy. 

<b> National Executive Committee. 
The National Executive Committee con¬ 
sists of the same members as the Na¬ 
tional Board, except that the Wing 
Commanders are not included. The com¬ 
mittee meets quarterly, or as directed 
by the National Commander. 

(c) National Commander. The Na¬ 
tional Commander is elected by the Na¬ 
tional Board and in addition to serving 
as Chairman of the National Board and 
NEC, functions as commander of CAP. 

(d> Executive Director. The Executive 
Director generally administers the day- 
to-day activities of CAP. The Com¬ 
mander of the Air Force liaison func¬ 
tion (CAP-USAF) assigned to CAP, 
serves as the Executive Director under 
authority provided in the corporate by¬ 
laws. 

(1) As the Executive Director, this offi¬ 
cer acts in his private capacity and not 
as an officer of the United States. 

(2) In his military capacity, he com¬ 
mands all Air Force personnel assigned 
to duty with CAP. 

§ 832.27 Air Force liaison function. 

Air Force personnel are assigned to 
liaison duty at the national, regional, and 
state (wing) levels of CAP. The liaison 
function is assigned under the major 
command responsibility of Air Univer¬ 
sity. 

(a) CAP-USAF. Tlie headquarters of 
the liaison function is designated CAP- 
USAF. It is collocated with National 
Headquarters. CAP on Maxwell AFB, 
Alabama and the Commander is the sen¬ 
ior Air Force officer assigned to liaison 
duty with CAP. 

(b) Liaison Offices. Liaison offices at 
the region and wing levels are designated 
USAF-CAP-RLO and USAF-CAP-LO 
respectively. 

(1) The purpose of the liaison func¬ 
tion Is; 

(i) To advise and assist CAP in the 
fulfillment of its statutory objectives. 

(ii) To provide liaison between CAP, 
the Air Force and other Department of 
Defense departments or agencies. 

§ 832.28 Air Force policy. 

(a) Air Force policy regarding CAP is 
derived from 10 U.S.C. 9441, which de¬ 
fines the status, support and employ¬ 
ment of CAP with respect to the Air 
Force. The objectives and purposes of 
CAP are essential to the Air Force and 
the public welfare, and are to receive the 
maximum support possible, consistent 
with lawr and Air Force capability. 

(b) Commanders of Air Force orga¬ 
nizations and installations should be 
fully aware of the CAP program and the 
support that may be made available for 
the activities of this program. Personnel 
at all levels of the Air Force should be 
familiar with the purposes of CAP and 
its relationship to the Air Force. In this 
regard. Air Force liaison personnel as¬ 
signed to duty with CAP should be con¬ 
tacted for information and assistance 
relative to CAP activities and the sup¬ 
port authorized for these activities. To 


assist liaison personnel, a field grade offi¬ 
cer should be designated at each Air 
Force installation to effect coordination 
of CAP activities. The name, rank, office 
symbol and telephone number of the 
designee will be provided to CAP-USAF/ 
CV. Maxwell AFB. Alabama 36112. 

<c> Commanders should establish con¬ 
tact with nearby CAP units as a matter 
of further communication and under¬ 
standing of CAP activities as well as pro¬ 
viding authorized support and assistance 
for their program. CAP provides an effec¬ 
tive medium for contact with the public. 
Commanders may coordinate public af¬ 
fairs activities with nearby CAP units 
and will inform the public about CAP 
and its relationship to the Air Force. 

§ 832.29 Communications between Air 
Force commanders and Air Force li¬ 
aison personnel. 

Communication between Air Force 
commanders and liaison personnel is 
authorized and encouraged on a direct 
basis, to coordinate matters relating to 
the function of the CAP. 

Frankie S. Estep. 

Air Force Federal Register Li¬ 
aison officer , Directorate of 
Administration. 

[FR Doc.76-30998 Filed 10-21-76:8:45 am] 


CHAPTER XIV—RENEGOTIATION BOARD 

SUBCHAPTER B—RENEGOTIATION BOARD 
REGULATIONS UNDER THE 1951 ACT 

PART 1453—MANDATORY EXEMPTIONS 
FROM RENEGOTIATION 

Common Carriers by Water 

Section 1453.3(d)(2) is amended by 
deleting in subdivision (i) thereof “Jan¬ 
uary 1,1975“ and inserting in lieu thereof 
“January 1, 1976.“ 

(Sec. 109. 65 Stat. 22: 50 U.S.C. App. Sec. 
1219.) 

Dated: October 19, 1976. 

R. C. Holmquist. 

Chairman. 

(FR Doc.76-31136 Filed 10-21-76:8:45 ami 


Title 41—Public Contracts and Property 
Management 

CHAPTER 15—ENVIRONMENTAL 
PROTECTION AGENCY 

| FRL 623-31 

PART 15-3— PROCUREMENT BY 
NEGOTIATION 

Deletion of Requirement To Identify 

Proposal Ambiguities, and Deficiencies 

Part 15-3 of Chapter 15 of Title 41 of 
the Code of Federal Regulations is here¬ 
by amended to modify the scope of dis¬ 
cussion to be conducted by the Contract¬ 
ing Officer, with proposers within the 
competitive range, by the deletion of a 
requirement to identify proposal ambig¬ 
uities. and deficiencies. 

It is the general policy of the Environ¬ 
mental Protection Agency to allow time 
for interested persons to participate in 
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the rulemaking process. However, as the 
amendment to this subchapter is entirely 
administrative in nature and does not 
alter the policy of this Agency, the pub¬ 
lic rulemaking process is waived. 

Note —It Is hereby certified that the Im¬ 
pact does not meet the inflation Impact 
criteria for major rules or regulations. 

Effective date: This amendment will 
become effective October 22, 1976. 

Dated: October 16,1976. 

John Quarles, 
Acting Administrator. 

Subpart 15-3.8 Price Negotiation 
Policies and Techniques 

Subdivision (i) of 5 15-3.805-1 (a) (6) 
is amended to delete the second sentence 
and to substitute the following sentence 
in lieu thereof: The Contracting Officer 
shall point out to each such proposer 
uncertainties, if any, in its proposal. 

|PR Doc.76-31024 Filed 10-21-76:8:45 am] 


Title 49—Transportation 

CHAPTER II—FEDERAL RAILROAD AD¬ 
MINISTRATION, DEPARTMENT OF 
TRANSPORTATION 

[Docket No. 76-01J 

PART 258—REGULATIONS GOVERNING 
APPLICATIONS UNDER SECTION 505 
OF THE RAILROAD REVITALIZATION 
AND REGULATORY REFORM ACT OF 
1976 

Correction 

In FR Doc. 76-29755 appearing at page 
44570 of the issue for Friday, October 8, 
1976, make the following changes to 
page 44572: 

1. In the middle column, in the para¬ 
graph designated <1), the references 
“258.7(a)(8)(A) and 260.7(a) (12) (A) ” 
should read “258.7(a) (8) (i) and 260.7(a) 
( 12) (i)” respectively; and the phrase 
“which are known or should be known 
to the applicant 0 should be printed in 
italics. 

2. At the end of the first full para¬ 
graph in the third column, “5 258.7(a) 
<4)(E) and § 260.7(a)(7)(A) 0 should 
read “§ 258.7(a) (4) (v) and § 260.7(a) 


[Docket No. 76-02J 

PART 260—REGULATIONS GOVERNING 
SECTION 511 OF THE RAILROAD RE 
VITALIZATION AND REGULATORY RE 
FORM ACT OF 1976 

Correction 


^ 76-29756 appearing at page 

T^ 77 of the for Friday. October 8. 

1976: 

1. In 5 260.7(a) (4) (ii) (D). page 44581, 
the phrase in the llth line reading 

equipment or facility of” should read 
equipment or faculty by”. 

2. In $ 260.7(a) (13), page 44582, “local 
protection agreements” should read 
"labor protection agreements”. 

3. In § 260.11(b) (2). page 44583, delete 
the word “affected” from the 5th line of 
the quoted clause. 


Title 7— Agriculture 

CHAPTER II—FOOD AND NUTRITION 
SERVICE, DEPARTMENT OF AGRICUL¬ 
TURE 

SUBCHAPTER A—CHILD NUTRITION 
PROGRAMS 

PART 240—CASH IN LIEU OF 
COMMODITIES 

Regulations are hereby amended, re¬ 
vised, and reissued for the making of 
cash payments in lieu of donations of 
agricultural commodities and other foods 
to schools and institutions participat¬ 
ing in the chUd nutrition programs to 
implement provisions of Pub. L. 94-105 
(89 Stat. 511) and for purposes of clari¬ 
fication and updating. 

Since the substantive amendments to 
this part set forth standards which are 
prescribed by law, the Department finds 
that proposed rulemaking and public 
participation procedure is impracticable 
and unnecessary. 

Title 7 Part 240 is revised as set forth 
below: 

Sec. 

240.1 General purpose and scope. 

240.2 Definitions. 

240.3 Cash In lieu of commodities for 

schools. 

240.4 Cash lq, lieu of commodities for in¬ 

stitutions. 

240.5 Funds for States which have phased 

out faculties. 

240.6 Payments to States. 

240.7 Payments to schools, service Institu¬ 

tions and Institutions. 

240.8 Use of funds by schools, service in¬ 

stitutions and institutions. 

240.9 Unobligated funds. 

240.10 Records and reports. 

Authority: Sec. 10, Pub. L. 89-642, 80 
Stat. 889, as amended (42 U.S.C. 1779); sec. 
3, Pub L. 93-326, 88 Stat. 286. as amended 
(42 U.S.C. 1755); secs. 12 and 16, Pub. L. 94- 
105, 89 Stat. 615, 522 (42 U.S.C. 1765, 1766). 

§ 240.1 General purpose and scope. 

(a) Each fiscal year the Department 
programs agricultural commodities and 
other foods to States for delivery to 
schools, institutions and service institu¬ 
tions pursuant to the regulations gov¬ 
erning the Donation of Foods for Use in 
United States, its Territories and Pos¬ 
sessions and Areas under its Jurisdiction 
(7 CFR Part 250). 

(b) Section 6(b) of the National 
School Lunch Act (42 U.S.C. 1755(b)) 
requires that if, as of February 15 of each 
year, the estimated value of the agricul¬ 
tural commodities and other foods that 
w’ill be delivered during that fiscal year 
for use by schools participating In the 
National School Lunch Program (7 CFR 
Part 210) and the School Breakfast Pro¬ 
gram (7 CFR Part 220) is less than 90 
per centum of the value of the deliveries 
initially programmed for the year, the 
Secretary shall make up the difference 
by a cash payment. The subsection also 
contains provisions for allocating cash 
payments among the States and for the 
use of the funds. 

(c) Section 6(e) of the National School 
Lunch Act (42 U.S.C. 1755(e)) requires 
that, for each fiscal year, beginning with 
the fiscal year 1975, the national average 


value of foods donated to schools partici¬ 
pating in the National School Lunch 
Program, or cash payments made in lieu 
thereof, shall not be less than 10 cents 
per lunch, adjusted annually to reflect 
cost changes. Section 6(e) further re¬ 
quires that not less than 75 per centum 
of the assistance provided to schools for 
lunches under that section shall be in 
the form of donated foods. 

(d) Section 17(e) of the National 
School Lunch Act (42 U.S.C. 1766(e)) 
provides that the value of foods donated 
to States for use in institutions partlci- 
pat ing i n the Child Care Food Program 
(7 CFR Part 226), for any fiscal year 
shall be. at a minimum, the amount ob¬ 
tained by multiplying the number of 
lunches and suppers served during that 
fiscal year by the rate established for 
that fiscal year under section 6(e) of 
the National School Lunch Act. Section 
17(e) also requires the payment of cash 
to institutions in lieu of foods In amounts 
provided in appropriation acts, upon the 
application of a State agency. 

(e) Section 16 of the National School 
Lunch Act (42 U.S.C. 1765) provides that 
a State which has phased out its com¬ 
modity distribution facilities prior to 
June 30, 1974. may elect to receive cash 
payments in lieu of donated foods for 
the purposes of all the child nutrition 
programs—i.e., the National School 
Lunch Program, the School Breakfast 
Program, the Summer Food Service Pro¬ 
gram for Children (7 CFR Part 225) and 
the Child Care Food Program. 

(f) These regulations prescribe the 
methods for determination of the 
amount of payments, the manner of dis¬ 
bursement and the requirements for ac¬ 
countability for funds when these re¬ 
spective statutory authorities require the 
Department to make cash payments in 
lieu of donating agricultural commodi¬ 
ties and other foods. 

§ 240.2 Definitions. 

For the purpose of this part the term: 

(a) “Act” means the National School 
Lunch Act, as amended. 

(b) “Child Care Food Program” means 
the Program authorized by section 17 of 
the Act. 

(c) “Department” means the U.S. De¬ 
partment of Agriculture. 

(d) “Fiscal year” means the period of 
12 calendar months beginning July 1, 
1975, and ending June 30. 1976; the pe¬ 
riod of 15 calendar months beginning 
July 1, 1976, and ending September 30, 
1977; and the period of 12 calendar 
months beginning October 1. 1977, and 
each October 1 of any calendar year 
thereafter and ending September 30 of 
the following calendar year. 

(e) “FNS” means the Food and Nutri¬ 
tion Service of the Department. 

(f) “FNSRO” means the appropriate 
Food and Nutrition Service Regional Of¬ 
fice of the Food and Nutrition Service of 
the Department. 

(g) “Institution” means any licensed, 
nonschool, public or private nonprofit or¬ 
ganization providing day care services 
where children are not maintained In 
permanent residence, including but not 
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limited to day care centers, settlement 
houses, after school recreation centers, 
neighborhood centers, Head Start cen¬ 
ters, and organizations providing day 
care services for handicapped children 
that are participating in the Child Care 
Food Program. The term shall also in¬ 
clude any public or private nonprofit 
sponsoring organization which is an in¬ 
dependent entity responsible for the 
management of the Child Care Food Pro¬ 
gram in one or more organizations pro¬ 
viding day care services or in family and 
group day care home. 

(h) “National School Lunch Program 0 
means the Program authorized by sec¬ 
tions 4 and 11 of the Act. 

(i) “Nonprofit” means exempt from in¬ 
come tax under section 501(c) (3) of the 
Internal Revenue Code of 1954, as 
amended; or, in the Comonwealth of 
Puerto Rico, certified as nonprofit by 
its Governor. 

(j) “School” means—(1) An educa¬ 
tional unit of high school grade or under 
operating under public or nonprofit pri- 
viate ownership in a single building or 
complex of buildings. The term “high 
school grade or under” includes classes of 
preprimary grade when they are con¬ 
ducted in a school having classes of pri¬ 
mary or higher grade, or when they are 
recognized as a part of the educational 
system in the State, regardless of whether 
such preprimary grade classes are con¬ 
ducted in a school having classes of pri¬ 
mary or higher grade. 

(2) With the exception of residential 
summer camps which participate in the 
Summer Food Service Program for Chil¬ 
dren and private foster homes, any dis¬ 
tinct part of a public or nonprofit insti¬ 
tution or any public or nonprofit private 
child care institution, which; 

(i) Maintains children in residence, 
(ii) operates principal^ for the care of 
children, and (iii) if private, is licensed 
to provide residential child care services 
under the appropriate licensing code by 
the State or a subordinate level of gov¬ 
ernment. The term “child care institu¬ 
tion” includes, but is not limited to; 
homes for the mentally retarded, the 
emotionally disturbed, the physically 
handicapped, and unmarried mothers 
and their infants; group homes; halfway 
houses; orphanages; temporary shelters 
for abused children and for runaway 
children; long-term care facilities for 
chronically ill children; and juvenile de¬ 
tention centers. 

(3) With respect to the Commonwealth 
of Puerto Rico, nonprofit child care cen¬ 
ters certified as such by the Governor of 
Puerto Rico. 

(k) “School Breakfast Program" 
means the program authorized by section 
4 of the Child Nutrition Act of 1966. 

(l) “School Food Authority" means the 
governing body which is responsible for 
the administration of one or more schools 
and which has the legal authority to op¬ 
erate a breakfast or a lunch program 
therein. The term “School Food Author¬ 
ity" also includes a nonprofit agency or 
organization to which such governing 
body has delegated authority to operate 
the lunch or breakfast program in schools 
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under its jurisdiction, provided the gov¬ 
erning body retains the responsibility to 
comply with Program regulations. 

(m) “Secretary” means the Secretary 
of Agriculture. 

(n) “Service institution" means a 
nonresidential public or private non¬ 
profit institution or a public or private 
nonprofit residential summer camp that 
develops, during the months of May 
through September, for children from 
areas in which poor economic conditions 
exist, a food service similar to the Na¬ 
tional School Lunch Program or School 
Breakfast Program. The term “service 
institution" shall also include a public or 
private nonprofit residential camp which 
provides during the months May through 
September such a food service and in 
which at least one-third of the children 
enrolled are from families meeting the 
State family-size income standards for 
free or reduced price school meals. 

(o) “Summer Food Service Program 
for Children" means the program au¬ 
thorized by section 13 of the Act. 

(p) “State” means any of the 50 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the Vir¬ 
gin Islands. Guam, American Samoa, or 
the Trust Territory of the Pacific Islands. 

(q) “State agency" means the State 
educational agency or such other agency 
of the State as has been designated by 
the Governor or other appropriate execu¬ 
tive or legislative authority of the State 
and approved by the Department to ad¬ 
minister, in the State, the National 
School Lunch Program, the School 
Breakfast Program, the Child Care Food 
Program or the Summer Food Service 
Program for Children. 

(r) “State educational agency" means, 
as the State legislature may determine, 
(1) the chief State school officer (such 
as the State Superintendent of Public 
Instruction, Commissioner of Education, 
or similar officer), or (2) a board of edu¬ 
cation controlling the State department 
of education. 

§ 240.3 Cash in lieu of commodities for 
schools. 

(a) As of February 15 of each fiscal 
year, FNS shall make an estimate of the 
value of agricultural commodities and 
other foods that will be delivered to 
States during such fiscal year under the 
food donation regulations (7 CFR Part 
250) for use in schools participating in 
the National School Lunch Program and 
the School Breakfast Program, respec¬ 
tively. If such estimated value is less 
than 90 per centum of the value of de¬ 
liveries initially programmed for that 
fiscal year for either or both of these 
programs, FNS shall determine the dif¬ 
ference between the value of such deliv¬ 
eries and the estimated valu l e as of Feb¬ 
ruary 15 of the commodities and other 
foods to be delivered in such fiscal year 
for such program or programs and shall 
pay the difference to the State agencies 
not later than March 15 of such fiscal 
year. 

(b) The share of funds to be paid to 
any State agency under paragraph (a) 
of this section for any program shall 


bear the same ratio to the total funds 
payable to all States for such program 
as the number of meals served in such 
State in such program during the pre¬ 
ceding fiscal year bears to the total of 
all meals served in such program in all 
the States during the preceding fiscal 
year; Provided . however, That the value 
of the donated foods delivered for use 
in the National School Lunch Program, 
or the cash payment in lieu thereof, for 
each fiscal year, shall not be less than 
10 cents per lunch served in the State 
beginning with the fiscal year ending 
June 30, 1975, which amount shall be 
adjusted annually each fiscal year there¬ 
after to reflect changes in the series for 
food away from home of the Consumer 
Price Index published by the Bureau of 
Labor Statistics of the Department of 
Labor (computed to the nearest one- 
fourth cent). 

(c) If. as of August 1 of any fiscal year 
the value of agricultural commodities 
and other foods delivered and estimated 
to be delivered to schools in that fiscal 
year for use in the National School 
Lunch Program, plus any cash payments 
made in lieu of the delivery of foods for 
such use in such fiscal year, do not equal 
or exceed the total value required by the 
proviso in paragraph (b) of this section, 
FNS shall pay the difference to the State 
agencies not later than September 1 of 
such fiscal year. The determination of 
the difference in value shall be based on 
the total lunches reported served 
through June 30 of such fiscal year, plus 
the total lunches served during July, Au¬ 
gust, and September of the preceding 
calendar year. 

(d) Notwithstanding any other pro¬ 
vision of this section, in any State in 
which FNSRO administers any school 
food service programs, FNS shall with¬ 
hold from the funds payable to such 
State under this section an amount equal 
to the ratio of the meals served in 
schools in which such program is admin¬ 
istered by FNSRO to the meals served in 
such program in all schools in such 
State. 

§ 240.4 Cash in lieu of commodities for 
institutions. 

(a) For any fiscal year, any State 
agency may, upon application to FNS 60 
days prior to the begining of such fiscal 
year, elect to receive cash in lieu of 
donated foods for use in the Child Care 
Food Program, in such amounts as may 
be provided in appropriation acts, to the 
extent that funds are available, FNS 
shall pay each State agency making such 
an election the required amount based 
upon the number of lunches and suppers 
served in such State in institutions par¬ 
ticipating in the Child Care Food Pro¬ 
gram during that fiscal year. 

(b) Notwithstanding any other pro¬ 
vision of this section, in any State in 
which FNSRO administers the Child 
Care Food Program in any institution, 
FNS shall withhold from the funds pay¬ 
able to such State under this section an 
amount equal to the ratio of the lunches 
and suppers served in such institutions 
in which such program is administered 
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by FNSRO to the lunches and suppers 
served In such program in all institutions 
in such State. 

§ 240.5 Funds for States which have 
phased out facilities. 

Notwithstanding any other provision 
of this part, any State which phased out 
its commodity distribution facilities 
prior to June 30, 1974, may, for purposes 
of the National School Lunch Program, 
the School Breakfast Program, the Sum¬ 
mer Food Service Program for Children, 
and the Child Care Food Program, elect 
to receive cash payments in lieu of 
donated foods. Where such an election 
is made. FNS shall make cash payments 
to such State in an amount equivalent in 
value to the donated foods (or cash in 
lieu thereof) that the State would other¬ 
wise have received if it had retained its 
commodity distribution facilities. 

§ 210.6 Payment* to State*. 

(a) Funds to be paid to any State 
agency under § 240.3 for disbursement to 
schools participating in the National 
School Lunch Program or the School 
Breakfast Program shall be made avail¬ 
able by means of United States Treasury 
Department checks. The State agency 
shall use the funds received without de¬ 
lay for the purpose for which issued. 

(b) Funds to be paid to any State 
agency under 5 240.4(a) for disburse¬ 
ment to institutions participating in the 
Child Care Food Program and funds to 
be paid to any State agency under § 240.5 
for disbursement to schools participating 
in the National School Lunch Program 
or School Breakfast Program or institu¬ 
tions participating in the Summer Food 
Service Program for Children or the 
Child Care Food Program shall be made 
available by means of Letters of Credit 
issued by FNS in favor of the State 
agency. The State agency shall: (1) Ob¬ 
tain funds needed to pay School Food 
Authorities, institutions, and service in¬ 
stitutions, as applicable, through presen¬ 
tation by designated State officials of a 
Payment Voucher on Letter of Credit 
(Treasury Form GFO 7578) in accord¬ 
ance with procedures prescribed by FNS 
and approved by the United States Treas¬ 
ury Department; (2) submit requests for 
funds on a monthly basis in such 
amounts as necessary to make payments 
with respect to meals served the previous 
month; (3) use the funds received with¬ 
out delay for the purpose for which 
drawn. 

(c) Funds received by State agencies 
pursuant to this part for disbursement 
to schools participating in the National 
School Lunch Program shall not be sub¬ 
ject to the matching provisions of § 210.6 
of Part 210 of this chapter. 

§ 240.7 Payments to schools, service in¬ 
stitutions and institutions. 

Each State agency shall promptly and 
equitably disburse any cash received in 
lieu of commodities under this part to 
eligible schools, service institutions and 
institutions, as applicable. Funds with¬ 
held from States under §5 240.3, 240.4, 
and 240.5 shall be disbursed to eligible 
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schools, service institutions, and institu¬ 
tions by FNSROs in the same manner. 

§ 240.8 Use of fund* by school*, service 
institutions and institutions. 

Funds made available to School Food 
Authorities, service institutions and in¬ 
stitutions under this part shall be used 
only to obtain agricultural commodities 
and other foods for use during the fiscal 
year in which the funds are made avail¬ 
able in their food service under the Na¬ 
tional School Lunch Program, School 
Breakfast Program, Summer Food Serv¬ 
ice Program for Children, or Child Care 
Food Program, as applicable. Such foods 
shall be limited to those necessary to 
meet the requirements set forth in § 210.- 
10 of Part 210 of this chapter, § 220.8 of 
Part 220 of this chapter, § 225.10 of Part 

225 of this chapter and § 226.10 of Part 

226 of this chapter, respectively. On or 
before disbursing funds to School Food 
Authorities, service institutions and in¬ 
stitutions, State agencies and FNSROs 
shall notify them of the reason for the 
special disbursement, the purpose for 
which these funds may be used, and, if 
possible, the amount of funds they will 
receive. 

§ 240.9 Unobligated fund*. 

The State agency shall release to FNS 
any funds paid to it under this part 
which are unobligated at the end of each 
fiscal year. Release of funds by the State 
agency shall be made as soon as prac¬ 
ticable, but in any event, not later than 
30 days following demand by FNSRO. 
Release of funds shall be reflected by a 
related adjustment in the State agency’s 
Letter of Credit where appropriate or 
payment by State check where the funds 
have been paid by United States Treasury 
Department check. 

§ 240.10 Records and report*. 

Each State agency shall: (a) Maintain 
records and reports on the receipt and 
disbursement of funds made available 
under this part, and shall retain such 
records and reports for a period of three 
years after the end of the fiscal year to 
which they pertain, except that, if audit 
findings have not been resolved, the rec¬ 
ords shall be retained beyond the three- 
year period as long as required for the 
resolution of the issues raised by the 
audit; 

(b) Establish controls and procedures 
which will assure that the funds made 
available under this part are not in¬ 
cluded in determining the State’s match¬ 
ing requirements under §210.6 of Part 
210 of this chapter, and 

(c) Establish controls and procedures 
to assure that the cost of food purchased 
with funds made available under this 
part is not included in the costs used to 
determine the amount of reimbursement 
to be paid under the National School 
Lunch Program, the School Breakfast 
Program, the Summer Food Service Pro¬ 
gram for Children or the Child Care Food 
Program. 

Note —The reporting and/or recordkeep¬ 
ing requirements contained herein have been 
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approved by the Office of Management and 
Budget in accordance with the Federal Re¬ 
ports Act of 1942. 

Effective date. This part becomes effec¬ 
tive October 1,1976. 

Richard L. Feltner, 
Assistant Secretary . 

October 18.1976. 

IFR Doc. 76-30891 Filed 10-21-76:8:45 ami 


CHAPTER IX—AGRICULTURAL MARKET¬ 
ING SERVICE (MARKETING AGREE¬ 
MENTS AND ORDERS: FRUITS. VEGE¬ 
TABLES. NUTS), DEPARTMENT OF 
AGRICULTURE 

[Lemon Reg. 631 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Limitation of Handling 

This regulation fixes the quantity of 
California-Arizona lemons that may be 
shipped to fresh market during the 
weekly regulation period October 24-30, 
1976. It is issued pursuant to the Agricul¬ 
tural Marketing Agreement Act of 1937, 
as amended, and Marketing Order No. 
910. The quantity of lemons so fixed was 
arrived at after consideration of the total 
available supply of lemons, the quantity 
of lemons currently available for market, 
the fresh market demand for lemons, 
lemon prices, and the relationship of 
season average returns to the parity price 
for lemons. 

§ 910.363 I/omon Regulation 63. 

(a) Findings. (1> Pursuant to the mar¬ 
keting agreement, as amen ded, and 
Order No. 910, as amended (7 CFR Part 
910), regulating the handling of lemons 
grow f n in California and Arizona, effec¬ 
tive under the applicable provisions of 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). and upon the basis of the recom¬ 
mendations and information submitted 
by the Lemon Administrative Commit¬ 
tee, established under the said amended 
marketing agreement and order, and 
upon other available information, it is 
hereby found that the limitation of 
handling of such lemons, as hereinafter 
provided, will tend to effectuate the 
declared policy of the act. 

(2) The need for this section to limit 
the quantity of lemons that may be mar¬ 
keted during the ensuing week stems 
from the production and marketing 
situation confronting the lemon industry. 

(i) The committee has submitted its 
recommendation with respect to the 
quantity of lemons it deems advisable to 
be handled during the ensuing week. 
Such recommendation resulted from con¬ 
sideration of the factors enumerated In 
the order. The committee further reports 
the demand for lemons is trending easier 
this week. 

Average f.o.b. price was $5.78 per carton 
the week ended October 16, 1976 compared 
to $5.94 per carton the previous week. 

Track and rolling supplies at 100 cars were 
up 20 cars from last week. 
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<ii) Having considered the recom¬ 
mendation and information submitted 
by the committee, and other available 
information, the Secretary finds that the 
quantity of lemons which may be han¬ 
dled should be fixed as hereinafter set 
forth. 

(3) It is hereby further found that it 
is impracticable and qontrary to the pub¬ 
lic interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
section until 30 days after publication 
hereof in the Federal Register (5 U.S.C. 
553) because the time intervening be¬ 
tween tire date when information upon 
which this section is based became avail¬ 
able and the time when this section must 
become effective in order to effectuate 
the declared policy of the act is insuffi¬ 
cient, and a reasonable time is permitted, 
under the circumstances, for preparation 
for such effective time; and good cause 
exists for making the provisions hereof 
effective as hereinafter set forth. The 
committee held an open meeting during 
the current week, after giving due notice 
thereof, to consider supply and market 
conditions for lemons and the need for 
regulation; interested persons were 
afforded an opportunity to submit infor¬ 
mation and views at this meeting; the 
recommendation and supporting infor¬ 
mation for regulations during the period 
specified herein were promptly submitted 
to the Department after such meeting 
was held; the provisions of this section, 
including its effective time, are identical 
with the aforesaid recommendation of 
the committte, and information concern¬ 
ing such provisions and effective time has 


been disseminated among handlers of 
such lemons; it is necessary, in order to 
effectuate the declared policy of the act, 
to make this section effective during the 
period herein specified; and compliance 
with this section will not require any 
special preparation on the part of per¬ 
sons subject hereto which cannot be 
completed on or before the effective date 
hereof. Such committee meeting was held 
on October 19, 1976. 

(b) Order. (1) The quantity of lemons 
grown in California and Arizona which 
may be handled during the period Octo¬ 
ber 24, 1976, through October 30, 1976, 
is hereby fixed at 200,488 cartons. 

(2) As used in this section, “handled”, 
and “carton(s) ” have the same meaning 
as when used in the said amended mar¬ 
keting agreement and order. 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C, 
601-674.) 

Dated: October 21,1976. 

Charles R. Brader, 
Deputy Director, Fruit and Veg¬ 
etable Division, Agricultural 
Marketing Service. 

|FR Doc.76-31340 Filed 10-21-76; 12:09 pm] 


CHAPTER XVII—RURAL ELECTRIFICA¬ 
TION ADMINISTRATION, DEPARTMENT 
OF AGRICULTURE 

PART 1701—PUBLC INFORMATION 

REA Bulletins; Title Insurance 

Appendix A to Part 1701, Title 7. is 
hereby amended to include a new sup¬ 
plement dated October 14, 1976. to REA 


Bulletin 20-3. Obtaining Adequate Right- 
of-Way and Submission of Title Evidence 
by Electric Borrowers. 

The purpose of this supplement is to 
further reduce the number of instances 
in which REA requires borrowers to 
secure title insurance for investments in 
real estate and improvements thereon 
which legally are considered part of the 
realty. Effective with the date of this sup¬ 
plement, REA will require title insur¬ 
ance only in cases in which the borrow¬ 
er’s investment in realty is $250,000 or 
more. The revised regulation replaces 
that of April 12,1966, which requires title 
insurance in cases in which the real 
estate investment is $100,000 or more. 

Since this change will result in fewer 
instances in which title insurance will be 
required to be obtained by REA borrow¬ 
ers, and thereby benefits borrowers with¬ 
out the imposition of any additional bur¬ 
dens, it is not considered necessary to 
invite public comment prior to its adop¬ 
tion. However, any comment on the re¬ 
vised requirement may be submitted to 
the Director, Power Supply and Engi¬ 
neering Standards Division, Room 3313, 
South Building. Rural Electrification Ad¬ 
ministration, U.S. Department of Agri¬ 
culture. Washington, D.C. 20250, for ap¬ 
propriate consideration in any further 
revisions. Copies of the new supplement 
are available from the office named 
above. 

Dated: October 14, 1976. 

✓ 

David A. Hamil, 
Administrator. 

[FR Doc.76-30836 Filed 10-21-76;8:45 am] 
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This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of 
these notices is to give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules. 


DEPARTMENT OF THE TREASURY 
Customs Service 
[ 19 CFR Part 1 ] 

CUSTOMS FIELD ORGANIZATION; 

PROGRESO AND LAREDO, TEXAS 

Proposed Changes in Customs Region VI 

Notice was published in the Federal 
Register on June 8, 1976 (41 FR 22952), 
of a proposed change in Customs Region 
VI, which would extend the port limits 
of Progreso, Texas, in the Laredo, Texas, 
Customs district (Region VI), to include 
the cities of Weslaco and Mercedes, 
Texas. 

Interested persons were given 30 days 
from the date of publication of the no¬ 
tice to submit data, views, or arguments 
with respect to the proposed amendment. 
After consideration of the comments re¬ 
ceived, it appears that the description of 
the territorial boundaries of the pro¬ 
posed extended port limits of Progreso, 
Texas, failed to include all of the area 
within the city limits of Mercedes, Tex¬ 
as. Consequently, it has been determined 
advisable to republish the notice of pro¬ 
posed rulemaking in order to clarify the 
geographical limits of the proposed ex¬ 
tension of the port limits of Progreso, 
Texas, in the Laredo, Texas, Customs 
district (Region VI). 

Accordingly, the notice published in 
the Federal Register dated June 8, 1976 
(41 FR 22952). is superseded by this no¬ 
tice of proposed rulemaking. 

By virtue of the authority vested in 
the President by section 1 of the Act of 
August 1, 1914, 38 Stat. 623, as amended 
(19 U.S.C. 2), and delegated to the Sec¬ 
retary of the Treasury by Executive Or¬ 
der No. 10289. September 17,1951 (3 CFR, 
1949-1953 Comp., Ch. II), and pursuant 
to authority provided by Treasury De¬ 
partment Order No. 190, Rev. 11 (41 FR 
20198), it is proposed to extend the port 
limits of Progreso. Texas, in the Laredo, 
Texas, Customs district (Region VI), to 
include all the territory within the fol¬ 
lowing boundaries: 

Beginning at the Intersection of Mile 9 
North Road and the Cameron County and 
Hidalgo County line proceeding In a west¬ 
erly direction along Mile 9 North Road to Its 
Intersection with MUe 6V6 West Road, then 
proceeding In a southerly direction along 
Mile 6*6 West Road and a continuation 
thereof to Its Intersection with the United 
States-Mexico International boundary, then 
proceeding In a easterly direction along the 
United St&tes-Mexlco International bound¬ 
ary to Its intersection with the Cameron 
County and Hidalgo County line, then pro¬ 
ceeding In a northerly direction on the Cam¬ 
eron County and Hidalgo County line, to its 
Intersection with Mile 9 North Road. 

Prior to the adoption of the foregoing 
proposal, consideration will be given to 


any relevant data, views, or arguments 
which are submitted in writing to the 
Commissioner of Customs, Attention: 
Regulations Division, Washington, D.C. 
20229, and received not later than No¬ 
vember 8, 1976. 

Written material or suggestions sub¬ 
mitted will be available for public in¬ 
spection in accordance with $ 103.8(b) 
of the Customs Regulations (19 CFR 
103.8(b)), at the Regulations Division. 
Headquarters, United States Customs 
Service, Washington, D.C., during regu¬ 
lar business hours. 

O. R. Dickerson, 
Acting Commissioner of Customs . 

Approved: October 14, 1976. 

Jerry Thomas, 

Under Secretary 
of the Treasury . 

(FR Doc.76-31093 Filed 10-21-76:8:46 ami 

DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
[ 7 CFR Part 1030 ] 

MILK IN THE CHICAGO REGIONAL 
MARKETING AREA 

Proposed Temporary Revision of Shipping 
Percentage 

Notice is hereby given that, pursuant 
to the provision of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601 et seq.), and the 
provisions of § 1030.7(b) (6) of the order, 
the temporary revision of certain pro¬ 
visions of the order regulating the han¬ 
dling of milk in the Chicago Regional 
marketing area is being considered for 
the month of November 1976. 

All persons who desire to submft writ¬ 
ten data, views or arguments in connec¬ 
tion with the proposed revision should 
file the same in quadruplicate with the 
hearing Clerk, Room 112-A, Administra¬ 
tion Building, United States Depart¬ 
ment of Agriculture, Washington. D.C, 
20250, on or before October 25, 1976. The 
period for filing view r s is being limited to 
the abovementioned date to enable the 
timely consideration of this matter since 
the proposed action would be applicable 
to milk shipments made during Novem¬ 
ber. Further, the proposed change pro¬ 
vides some relaxation of pooling stand¬ 
ards and thus will not require extensive 
preparation or substantial alteration in 
method of operation for handlers. 

All written submissions made pursuant 
to this notice will be made available for 
public inspection at the office of the 
Hearing Clerk during regular business 
hours (7 CFR 1.27 (b)). 

The provisions proposed to be revised 
are (1) the supply plant shipping per¬ 


centage of 35 percent set forth in § 1030.7 
(b) (4) that is applicable during the 
month of November, and (2) in § 1030.7 
(b) (7) (ill), the shipping requirement of 
15 percent applicable to each plant in a 
unit of two or more plants (as defined in 
§ 1030.7(b) (7)) during the month of No¬ 
vember. 

Pursuant to the provisions of § 1030.7 
(b) (6) the supply plant shipping percent¬ 
ages set forth in § 1030.7(b) (4) and 
§ 1030.7(b) (7) (ill) shall be increased or 
decreased by up to 10 percentage points 
during the months of August-March, if 
necessary to obtain needed shipments or 
to prevent uneconomic shipments. 

Associated Milk Producers, Inc. and 13 
other cooperative associations with mem¬ 
ber producers supplying the Chicago Re¬ 
gional market, request that during No¬ 
vember 1976 the supply plant shipping 
percentage be reduced 5 percentage 
points. These cooperatives estimate that 
only 31 percent of the milk receipts at 
their pool supply plants will be needed 
by their pool distributing plant customers 
during November 1976. 

Fanners Union Milk Marketing Coop¬ 
erative, which has member producers 
supplying the Chicago Regional market, 
requests that the supply plant shipping 
percentage be reduced 10 percentage 
points to 25 percent. This request raises 
the issue of reducing the shipping re¬ 
quirement of 15 percent applicable to 
each plant in a unit of two or more 
plants, since the order provides that such 
percentage shall not exceed 50 percent of 
the percentage applicable to the unit as 
a whole. 

To fulfill their fluid milk requirements, 
distributing plants obtain a major por¬ 
tion of their milk supplies from supply 
plants, since about 80 percent of the mar¬ 
ket’s milk supply is assembled at supply 
»plants. In recent months, however, Class 
I sales have been significantly below a 
year ago. In September, for instance. 
Class I sales were down more than 8 
million pounds compared to September 
1975. Moreover, receipts of producer milk 
on the market increased by 80 million 
pounds In September 1976 compared to 
September 1975. 

There is a reduced demand for Class I 
milk and an increase in the milk supply 
on the market. Thus there is a reduced 
demand for supply plant milk in Class I 
use and a reduction in required ship¬ 
ments may, accordingly, be appropriate. 
A reduction in the required shipments of 
supply plant milk during November 
would allow greater flexibility in obtain¬ 
ing milk as among supply plants in the 
market and may prevent uneconomic 
movements of milk merely for purposes 
of pool plant qualification. 
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Therefore, it may be appropriate to 
reduce the aforementioned pool supply 
plant shipping percentages for the month 
of November 1976 to prevent uneconomic 
shipments. 

The United States Department cf Agri¬ 
culture has determined that this docu¬ 
ment does not contain a major proposal 
requiring preparation of an Inflation Im¬ 
pact Statement under Executive Order 
11821 and OMB Circular A-107. 

Signed at Washington, D.C., on Oc¬ 
tober 19, 1976. 

P. W. Halnon, 

Acting Director, Dairy Division. 

[FR Doc.76-31208 Filed 10-21-76:8:45 ami 


[ 7 CFR Part 966 ] 

TOMATOES GROWN IN FLORIDA * 

Proposed Expenses and Rate of 
Assessment 

Consideration is being given to author¬ 
izing the Florida Tomato Committee to 
spend not more than $113,500 for its op¬ 
erations during the fiscal period ending 
July 31, 1977, and to collect 0.35 cent per 
30-pound equivalent on assessable to¬ 
matoes handled by first handlers under 
the program. 

The committee is the administrative 
agency established under Marketing 
Agreement No. 125 and Order No. 966, 
both as amended, regulating the handling 
of tomatoes grown in designated coun¬ 
ties in the State of Florida. This program 
is effective under the Agricultural Mar¬ 
keting Agreement Act of 1937, as 
amended (7 U.S.C. 601 et seq.). 

All persons who desire to submit writ¬ 
ten data, views, or arguments In connec¬ 
tion with this proposal should file the 
same, in duplicate, with the Hearing 
Clerk, Room 112-A, U.S. Department of 
Agriculture. Washington, D.C. 20250, not 
later than November 5. 1976. All written 
submissions made pursuant to this notice 
will be made available for public inspec¬ 
tion at the office of the Hearing Clerk 
during regular business hours (7 CFR 
1.27(b)). 

The proposals are as follows: 

§966.213 Expenses and rale of assess¬ 
ment. 

(a) The reasonable expenses that are 
likely to be incurred during the fiscal 
period ending July 31, 1977, by the 
Florida Tomato Committee for its main¬ 
tenance and functioning and for such 
other purposes as the Secretary may 
determine to be appropriate will amount 
to $113,500. 

(b) The rate of assessment to be paid 
by each handler in accordance with this 
part shall be 0.35 cent ($0.0035) per 30- 
pound container or equivalent quantity, 
of tomatoes handled by him as the first 
handler thereof during the fiscal period. 

(c) Unexpended income in excess of 
expenses for the fiscal period may be 
carried over as a reserve. 


(d) Terms used in this section have 
the same meaning as when used in the 
marketing agreement and this part. 

Dated: October 18,1976. 

Charles R. Brader, 
Deputy Director, Fruit and 
Vegetable Division , Agricul¬ 
tural Marketing Service. 

|FR Doc.76-31036 Filed 10-21-76:8:45 am 1 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 
[21 CFR Part 2] 

(Docket No. 76P-0126] 

Administrative Practices and Procedures 

ADVANCE NOTICE OF PROPOSED RULE 

MAKING; EXTENSION OF TIME FOR 

COMMENTS 

The Food and Drug Administration 
(FDA) is extending to November 26, 1976 
the time for filing comments on the ad¬ 
vance notice of proposed rule making re¬ 
garding amendment of Part 2 (21 CFR 
Part 2) to provide for payment of at¬ 
torneys’ fees and other assistance to par¬ 
ticipants in FDA hearings. The advance 
notice of proposed rule making was pub¬ 
lished in the Federal Register of Au¬ 
gust 25. 1976 (41 FR 35855); it provided 
until October 26, 1976 for submission 
of comments. 

The Food and Drug Administration 
has received a letter requesting an exten¬ 
sion of the comment period from the 
Grocery Manufacturers of America, Inc. 
(GMA), 1425 K St. NW., Washington, 
DC 20005. In its letter, GMA asserts that 
it will not be able to submit comments 
until after its Board of Directors meets 
in mid-November and that it, therefore, 
requests an additional 30 days in which 
to file comments. The letter from GMA is 
on file with the Hearing Clerk, Food and 
Drug Administration. Rm. 4-65, 5600 
Fishers Lane, Rockville, MD 20852. 

In order to provide ample opportunity 
for all persons to comment, the time for 
filing comments in this matter is ex¬ 
tended to November 26, 1976. 

Dated: October 14,1976. 

Joseph P. Hile, 

Acting Associate Commissioner 
jor Compliance. 

(FR Doc.76-30885 Filed 10-21-76:8:45 ami 


[21 CFR Part 36] 

(Docket No. 76N-0094] 

FROZEN RAW BREADED SHRIMP 
Proposal To Amend Standard of Identity 

The Food and Drug Administration 
(FDA) is proposing to amend the stand¬ 
ard of identity for frozen raw breaded 
shrimp to provide for use of minced 
shrimp and binders as optional ingredi¬ 
ents in composite units and to include 
‘•Made from minced shrimrV in the name 
to designate this form of food. In addi¬ 


tion, the proposed amendment revises 
the standard to permit the use of any 
safe and suitable antioxidant. Interested 
persons have until December 21, 1976 to 
submit comments on this proposal. 

The proposed amendment to §§36.30 
and 36.31 (21 CFR 36.30 and 36.31) is 
intended to parallel the regulation in 
§102.16 (21 CFR 102.16), promulgated 
in the Federal Register of November 24, 
1975 (40 FR 54537), establishing a com¬ 
mon or usual name for nonstandardized 
restructured frozen breaded composite 
shrimp units that are not marketed in 
the raw form. 

A number of innovative foods recently 
introduced into commerce have the ap¬ 
pearance of traditional foods whose 
names they often bear but are manufac¬ 
tured by different processes and often 
from different ingredients or ingredient 
forms. One such group of foods is made 
by chopping, grating, or otherwise reduc¬ 
ing a food substance into small particles 
to which may be added formulation aids, 
known and used as binders, to achieve 
cohesion of the reduced food particles. 
The comminuted food is then formed 
and pressed into uniform shapes. In 
many cases, these restructured foods re¬ 
semble products traditionally made from 
either whole products or slices or seg¬ 
ments of the products. 

Unless the labeling of foods con¬ 
structed in this manner clearly specifies 
that the products are made from 
chopped, minced, or comminuted food, 
the consumer may be led to believe that 
the products are made in the traditional 
manner. To prevent consumers from be¬ 
ing misled, the Commissioner of Food 
and Drugs issued a regulation under 
§ 102.16 in the Federal Register oi 
November 24. 1975, establishing a com¬ 
mon or usual name for restructured non¬ 
standardized breaded composite shrimp 
units that are not marketed in the raw 
form. When he proposed § 102.16 (pub¬ 
lished in the Federal Register of Au¬ 
gust 2, 1973 (38 FR 20746)), the Com¬ 
missioner noted that the standard oi 
identity for frozen raw breaded shrimp 
did not provide for comminuted (i.e.. 
“minced 1 *) shrimp to be used in stand¬ 
ardized composite units under § 36.30 
(c) (6), but he indicated that a proposal 
to amend the standard would be pub¬ 
lished at a future date to provide for 
such use. The present proposal fulfills 
that commitment. To inform consumers 
about the nature of this form of food, 
the proposal would provide a name that 
is distinctive and also consistent with 
the name in § 102.16 for the restructured 
form of the nonstandardized food. 

The Commissioner recognizes that 
binders are useful in forming minced 
shrimp into composite units. Accordingly, 
he proposes to amend 5 36.30(c)(6) to 
allow for the use of binders as an op¬ 
tional ingredient in composite units made 
in whole or in part from minced shrimp. 

Sections 36.30 and 36.31 require that 
composite units of breaded shrimp and 
lightly breaded shrimp contain, respec¬ 
tively, not less than 50 percent and not 
less than 65 percent of shrimp material. 
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The proposed amendments providing for 
minced shrimp in composite units con¬ 
tinue these requirements, and the mini¬ 
mum amounts of shrimp material- re¬ 
quired refer to shrimp meat exclusive of 
any binders that may be present 

The Commissioner notes that § 36.30 

(d)(1) of the present standard lists 
ascorbic acid as the only agent that may 
be used to retard development of dark 
spots on shrimp. He is now proposing 
that any safe and suitable antioxidant 
may be used to retard development of 
dark spots on the shrimp and rancidity 
of the fat in the food. This change is in 
accordance with the general policy of re¬ 
vising standards to allow flexibility in the 
choice of ingredients to achieve an ap¬ 
propriate function, when the choice has 
no adverse effect on the safety or char¬ 
acter of the food. 

The requirement in the present stand¬ 
ards that the names of the optional in¬ 
gredients in the food be declared on the 
label is retained in the proposed amend¬ 
ment. Accordingly, the regulations would 
require that the names of any antioxi¬ 
dants and binders used be included in the 
label designation of ingredients. 

The Commissioner proposes that, ex¬ 
cept as to any provisions that may be 
stayed by the filing of proper objections, 
all products initially introduced into in¬ 
terstate commerce on or after January 1, 
1978 shall comply with the final regula¬ 
tion. 

The Commissioner has considered the 
environmental effects of the issuance or 
amendment of food standards and has 
concluded in § 6.1(d)(4) (21 CFR 6.1(d) 

(4)) that food standards are not major 
agency actions significantly affecting the 
quality of the human environment. 
Therefore, an environmental impact 
statement is not required for this pro¬ 
posed amendment. The Commissioner 
has also carefully considered the infla¬ 
tion impact of this proposed regulation 
as required by Executive Order 11821, 
OMB Circular A-107, and Guidelines is¬ 
sued by the Department of Health, Edu¬ 
cation, and Welfare and no major infla¬ 
tion impact has been found. A copy of 
the inflation impact assessment is on file 
with the Hearing Clerk, Food and Drug 
Administration, Rm. 4-65, 6600 Fishers 
Lane, Rockville. MD 20852. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 401,701(e) 
62 Stat. 1046 as amended, 70 Stat. 919 
as amended (21 UB.C. 341, 371(e))) and 
under authority delegated to him (21 
CFR 5.1) (recodification published in the 
Federal Register of June 15, 1976 (41 
FR 24262)), the Commissioner proposes 
that 5§ 36.30 and 36.31 be revised to read 
as follows: 

Frozen Raw Breaded Shrimp 

§36.30 Frozen raw breaded shrimn; 

identity; label statement of ingredi¬ 
ents, 

(a) Frozen raw breaded shrimp is the 
food prepared by coating one of the op¬ 
tional forms of shrimp specified in para¬ 
graph (d) of this section with batter and 
breading ingredients as provided in par¬ 


agraph (e) of this section. The food is 
frozen. 

(b) All ingredients from which the 
food is fabricated shall be safe and suit¬ 
able as defined in § 10.1(d) of this chap¬ 
ter. 

(c) The food tests not less than 50 
percent of shrimp material as determined 
by the method prescribed in paragraph 
(h) of this section, except that if the 
shrimp are composite units the method 
prescribed in paragraph (i) or (j) of 
this section, as appropriate, is used. 

(d) The term “shrimp" means the tail 
portion of properly prepared shrimp of 
commercial species. Except for composite 
units, each shrimp unit is individually 
coated. The optional forms of shrimp 
are: 

(1) Fantail or butterfly: Prepared by 
splitting the shrimp; the shrimp are 
peeled, except that tail fins remain at¬ 
tached and the shell segment imme¬ 
diately adjacent to the tail fins may be 
left attached. 

(2) Butterfly, tail off: Prepared by 
splitting the shrimp; tail fins and all 
shell segments are removed. 

(3) Round: Round shrimp, not split; 
the shrimp are peeled, except that tail 
fins remain attached and the shell seg¬ 
ment immediately adjacent to the tail 
fins may be left attached. 

(4) Round, tail off: Round shrimp, not 
split; tail fins and all shell segments are 
removed. 

(5) Pieces: Each unit consists of a 
piece or a part of a shrimp; tail fins and 
all shell segments are removed. 

(6) Composite units: Each unit con¬ 
sists of two or more whole shrimp, pieces 
of shrimp, minced shrimp, or any com¬ 
bination of two or more of these, formed 
and pressed into composite units prior 
to coating; tail fins and all shell seg¬ 
ments are removed; large composite 
units, prior to coating, may be cut into 
smaller units. The term “minced shrimp’' 
means edible shrimp meat prepared by 
comminuting properly prepared whole 
shrimp or pieces thereof, or by mechani¬ 
cally separating shrimp flesh from its 
shell. Composite units made in whole or 
in part of minced shrimp may have for¬ 
mulation aids, known and used as bind¬ 
ers, added to achieve cohesion of the 
shrimp ingredient. 

(e) The batter and breading ingredi¬ 
ents referred to in paragraph (a) of this 
section are the optional fluid and solid 
constituents of the coating around the 
shrimp. Batter and breading ingredients 
that perform a useful function and anti¬ 
oxidants in a quantity sufficient to retard 
both development of dark spots on the 
shrimp and rancidity of the fat in the 
food are regarded as suitable ingredients 
of frozen raw breaded shrimp. Other 
chemical preservatives, artificial flavor¬ 
ings. artificial sweetners, and artificial 
colors are not suitable ingredients. 

(f) The label shall name the food, as 
prepared from each of the optional forms 
of shrimp specified in paragraph (d) (1) 
through (6) of this section and follow¬ 
ing the numbered sequence of such 
paragraph, as follows: 


(1) “Breaded fantail shrimp”. The 
word “butterfly” may be used in lieu of 
“fantail” in the name. 

(2) “Breaded butterfly shrimp, tail 
off”. 

(3) “Breaded round shrimp”. 

(4) “Breaded round shrimp, tail off”. 

(5) “Breaded shrimp pieces”. 

(6) Composite units: 

(i) If the composite units are in a 
shape similar to that of breaded fish 
sticks, the name is “Breaded shrimp 
sticks”; if they are in the shape of meat 
cutlets, the name is “Breaded shrimp 
cutlets”. 

(ii) If prepared in a shape other than 
that of sticks or cutlets, the name is 

“breaded shrimp_”, the blank to 

be filled in with the word or phrase that 
accurately describes the shape, but which 
is not misleading. 

(iii) If the shrimp ingredient of the 
composite units consists in whole or in 
part of minced shrimp, the name of the 

food is “- made from minced 

shrimp”, the blank to be filled in with the 
name prescribed by paragraph (f)(6) 

(i) or (ii) of this section, as applicable. 
The words “made from minced shrimp” 
shall appear on the label in type size that 
complies with § 102.1(b) (2) of this chap¬ 
ter. 

(7) In the case of the names specified 
in paragraph (f) (1) through (6) of this 
section, the words in each name may be 
arranged in any order, provided they are 
so arranged as to be accurately descrip¬ 
tive of the food. The word “prawns” may 
be added in parenthesis immediately 
after the word “shrimp” in the name of 
the food if the shrimp are of large size; 
for example, “Fantail breaded shrimp 
(prawns) ”. If the shrimp are from a sin¬ 
gle geographic area, the adjective form 
of the area name may appear as part of 
the name of the food; for example, 
“Breaded Alaskan shrimp sticks”. 

(g) All optional ingredients used in the 
food shall be declared on the label as re¬ 
quired by the applicable sections of Part 
1 of this chapter. 

(h) The method for determining per¬ 
centage of shrimp material for those 
forms specified in paragraph (d)(1) 
through (5) of this section is as fol¬ 
lows: 

(1) Equipment needed, (i) Two-gallon 
container, approximately 9 inches in di¬ 
ameter. 

(ii) Two-vaned wooden paddle, each 
vane measuring approximately 1% 
inches by 3% inches. 

(iii) Stirring device capable of rotating 
the wooden paddle at 120 revolutions per 
minute. 

(iv) Balance accurate to 0.01 ounce 
(or 0.1 gram). 

(v) U.S.A. Standard series 850 microm¬ 
eters (No. 20) sieve. 1 

(vi) U.S.A. Standard series 12.5 nan¬ 
ometers Oh inch) sieve. 


1 The sieves shall comply with the specifi¬ 
cations for wire cloth and sieve frames in 
Table 1 in the Definitions of Terms and Ex¬ 
planatory Notes, page xvl, "Official Methods 
of Analysis of the Association of Official An¬ 
alytical Chemists," 12th Ed., 1975. 
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(vii) Forceps, blunt points. 

(viii) Shallow baking pans. 

(ix) Rubber-tipped glass stirring rod. 
(2) Procedure, (i) Weigh the sample 
to be debreaded. Fill the container three- 
fourths full of water at 70° F-80° F. Sus¬ 
pend the paddle in the container, leaving 
a clearance of at least 5 inches below the 
paddle vanes, and adjust speed to 120 
revolutions per minute. Add shrimp and 
stir for 10 minutes. Stack the sieves, the 
Va-inch mesh over the No. 20, and pour 
the contents of the container onto them. 
Set the sieves under a faucet, preferably 
with spray attached, and rinse shrimp 
with no rubbing of flesh, being careful to 
keep all rinsings over the sieves and not 


having the stream of water hit the 
shrimp on the sieve directly. Lay the 
shrimp out singly on the sieve as rinsed. 
Inspect each shrimp and use the rubber- 
tipped rod and the spray to remove the 
breading material that may remain on 
any of them, being careful to avoid un¬ 
due pressure or rubbing, and return each 
shrimp to the sieve. Remove the top sieve 
and drain on a slope for 2 minutes, then 
remove the shrimp to weighing pan. 
Rinse contents of the No. 20 sieve onto 
a flat pan and collect any particles other 
than breading (i.e.. flesh and tail fins) 
and add to shrimp on balance pan and 
weigh. 

(ii> Calculate percent shrimp material: 


Percent shrimp material = 


Weight of debreaded sample 
Weight of sample 


X100+2 


(i) The method for determining per¬ 
centage of shrimp material for com¬ 
posite units not containing minced 
shrimp, specified in paragraph (d)(6) of 
this section, is as follows: 

(1) Equipment needed, (i) Water bath 
(e.g., a 3- to 4-liter beaker). 

(ii) Balance accurate to 0.1 gram. 

(iii) Clip tongs of wire, plastic, or glass. 

(iv) Stop-watch or regular watch 
readable to a second. 

(v) Paper towels. 

(vi) Spatula, 4-inch blade with 
rounded tip. 

(vii) Nut picker. 

(viii) Thermometer (immersion type) 
accurate to -2° F. 

(ix) Copper sulfate crystals (CuSo* 
5H-0). 

(2) Procedure . (1) Weigh all composite 
units in the sample while they are still 
hard frozen. 

(li) Place each composite unit indi¬ 
vidually in a water bath that is main¬ 
tained at 63* F-86* F and allow to remain 
until the breading becomes soft and can 
easily be removed from the still frozen 
shrimp material (between 10 seconds to 
80 seconds for composite units held in 


storage at 0 C F). If the composite units 
were prepared using batters that are dif¬ 
ficult to remove after one dipping, redip 
them for up to 5 seconds after the initial 
debreading and remove residual batter 
materials. 

[Non:: Several preliminary trials may be 
necessary to determine the exact dip time 
required for “debreading** the composite 
units in a sample. For these trials only, a 
saturated solution of copper sulfate (1 pound 
of copper sulfate in 2 liters of tap water) 
is necessary. The correct dip time is the 
minimum time of immersion in the copper 
sulfate solution required before the bread¬ 
ing can easUy be scraped off: Provided. That 
the “debreaded*' units are still solidly frozen 
and only a slight trace of blue color is visi¬ 
ble on the surface of the “debreaded** shrimp 
material.) 

(iii) Remove the unit from the bath: 
blot lightly with double thickness of 
paper toweling; and scrape off or pick 
out coating from the shrimp material 
with the spatula or nut picker. 

(iv) Weigh all the “debreaded” 
shrimp material. 

(v) Calculate the percentage of 
shrimp material in the sample, using the 
following formula: 


Percent shrimp material = 


Weight of debreaded shrimp sample 

Weight of sample 


X100 


(J) The method of determining per¬ 
centage of shrimp material of composite 
units made in whole or in part of minced 
shrimp, specified in paragraph (d) (6) 
of this section, is identical to that pre¬ 
scribed in paragraph (i) of this section 
except that the percentage of any bind¬ 
ers present in the food is subtracted from 
the percent shrimp material as calcu¬ 
lated in paragraph (i) (2) (v) of this 
section. 

§ 36.31 Frozen raw lightly breaded 
shrimp; identity; label statement of 
ingredients. 

Frozen raw lightly breaded shrimp 
complies with the provisions of 5 36.30, 
except that it contains not less than 65 
percent of shrimp material, as deter¬ 
mined by the method prescribed in 
§ 36.30 (h), (i) or (j), as appropriate, 


and that in the name prescribed, the 
word “lightly” immediately precedes the 
words “breaded shrimp”. 

Interested persons may, on or before 
December 21, 1976, submit to the Hear¬ 
ing Clerk, Food and Drug Administra¬ 
tion, Rm. 4-65, 5600 Fishers Lane, Rock¬ 
ville, MD 20852, written comments (pref¬ 
erably in quintuplicate and identified 
with the Hearing Clerk docket number 
found in brackets in the heading of this 
document) regarding this proposal. Re¬ 
ceived comments may be seen in the 
above office during working hours, Mon¬ 
day through Friday. 

Dated: October 14,1976. 

Howard R. Roberts, 
Acting Director , Bureau of Foods. 

(FR Doc.76-30868 Filed 10-21-76;8:45 ami 


Office of Education 
[ 45 CFR Part 103 ] 

EXEMPLARY PROJECTS IN 
VOCATIONAL EDUCATION 

Criteria for Selection of Applicants for i 
Fiscal Year 1977 I 


Pursuant to the authority contained in 
section 142(c) of Part D of the Vocation¬ 
al Education Act of 1963, as amended (20 
U.S.C. 1302(c)), notice is hereby given 
that the Commissioner of Education, 
with the approval of the Secretary of 
Health, Education, and Welfare, proposes 
to amend Part 103 of Title 45 of the Code 
of Federal Regulations by revising Ap¬ 
pendix A to read as set forth below. The 
proposed revised Appendix will supersede 
all criteria previously published for the 
selection of applications under the pro¬ 
gram of support for Exemplary Projects 
in Vocational Education. 

a. Program purposes . (1) Section 142 
(c) of Part D of the Vocational Educa¬ 
tion Act of 1963, as amended (20 U.S.C. 
1302(c)), provides for federally adminis¬ 
tered grants and contracts for Exemplary 
Projects in Vocational Education. The 
purposes of these exemplary projects are 
to: (i) Create bridges between school and 
earning a living for young people who 
are still in school, who have left school 
either by graduation or by dropping out, 
or who are in postsecondary programs of 
vocational education; (ii) Promote co¬ 
operation between public education and 
manpower agencies; (ill) Broaden oc¬ 
cupational aspirations and opportunities 
for youth, with special emphasis given to 
youths who have academic, socio-eco¬ 
nomic, or other handicaps; and (iv) Pro¬ 
vide for the participation in the program 
of students enrolled in private nonprofit 
schools. 

(2) Other program information, (i) 
These projects are conducted under 
grants or contracts awarded by the Com¬ 
missioner of Education in accordance 
with the provisions of Part D of the Act 
and with the applicable Federal regula¬ 
tions (45 CFR Part 103); (ii) Eligible 
applicants may include local educational 
agencies, State boards for vocational 
education, and public and private agen¬ 
cies, institutions, or organizations; and 
(iii) These exemplary projects represent 
bridging efforts between research and de¬ 
velopment and actual operations in 
school settings. 

b. Regulations and criteria. Regula¬ 
tions relating to the administration of 
the exemplary projects program under 
Part D of the Vocational Education Act 
of 1963 are contained in 45 CFR Part 103. 
(See particularly 45 CFR 103.21-26.) 
Specific criteria in 45 CFR 103.25 for the 
review of applications submitted to the 
Commissioner of Education under the 
program are superseded by this notice 
for fiscal year 1977. General regulations 
relating to general fiscal and administra¬ 
tive provisions for all Office of Educ ation 
programs are contained in 45 CFR Part 
100 and 100a. These general regulations 
contain general criteria for the review of 
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applications under the Office of Educa¬ 
tion project type programs (45 CFR 
I00a.26). and are also applicable to the 
program under Part D of the Act. 

c. Criteria. Superseding the criteria for 
review of applications already published 
in the Federal Register, as described 
above, the criteria set forth in the pro¬ 
posed revised Appendix A to the regula¬ 
tions in 45 CFR Part 103 will be appli¬ 
cable in connection with the review of 
applications for new projects to be 
awarded in fiscal year 1977 under Part 
D. 

d. Written comments. Interested per¬ 
sons are invited to submit written com¬ 
ments. suggestions, or objections regard¬ 
ing the proposed criteria to: Division of 
Research and Demonstration. U.S. Office 
of Education, 7th and D Streets S.W., 
Room 5042, Regional Office Building 
Three, Washington, D.C. 20202. Com¬ 
ments received in response to this notice 
will be available for public inspection at 
the above office on Mondays through Fri¬ 
days between 8:30 a.m. and 4 p.m. All 
relevant material to be considered must 
be received on or before December 6, 
1976. 

e. Inflation impact. It is hereby cer¬ 
tified that this proposal has been 
screened pursuant to Executive Order 
No. 11821, and does not require an In¬ 
flation Impact Evaluation. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram Number 13.502; Vocational Education— 
Innovation) (Exemplary Projects in Voca¬ 
tional Education).) 

Dated: September 7, 1976. 

William F. Pierce, 

Acting U.S. Commissioner 
of Education. 

Approved: October 14, 1976. 

Marjorie Lynch, 

Acting Secretary of Health , 
Education , and Welfare. 

Part b3 of title 45 is amended by revis¬ 
ing Appendix A as follows: 

Appendix A 


EXEMPLARY PROJECTS IN VOCATIONAL EDUCA¬ 
TION-CRITERIA TOR FISCAL YEAR 1077 


(A.) Priority of award. In awarding grants 
from funds available for this program, the 
' ommlssloner will give priority to applica¬ 
tions for three-year demonstration projects 
which rank high on the basis of criteria pub¬ 
lished herein and which involve, In a single 
operational setting, one of the three program 
priority areas described below as well as the 
additional three program features which are 
required of all applicants. (A single opera¬ 
tional setting may be defined as a school, a 
eroup of schools, a community and/or sev¬ 
eral communities in sufficiently close prox¬ 
imity to permit effective project management 
and supervision, and to insure that the ac¬ 
tivities being undertaken will achieve max¬ 
imum impact and visibility within the de- 
unect geographic area.) 

The closing date for the receipt of appli¬ 
cations is being announced in this Issue of 
the Federal Register. 


From the applications which are submil 
tea, the U.S. Office of Education will fund t 
•east one three-year project In each eliglb: 
bvate and Territory. The initial funds will t 
warded only for the first year of project oj 
©ration. Continuation funding for the secon 


and third years will be based on evidence of 
satisfactory progress during the previous 
twelve months and will be subject to changes 
In legislation and appropriations by the Con¬ 
gress. 

Program Priority Area 1. Demonstration of 
the National Institute of Education’s ( NIE’s ) 
Experience-Based Career Education Program. 
The National Institute of Education’s Ex¬ 
perience-Based Career Education Program Is 
characterized by the following significant 
elements: 

1. It represents a comprehensive alterna¬ 
tive to regular high school, offering courses 
which either fulfill or supplement all re¬ 
quirements for graduation; 

2. It Is experientlally oriented In that stu¬ 
dents are permitted to perform non-pald 
work tasks as well, as to observe adults In 
their work environment. It entails the oppor¬ 
tunity for exposure to more than one com¬ 
munity site, and requires learning more than 
one type of work-related skill. The activities 
in the work place are organized to yield 
academic, career, and Interpersonal skills as 
well as occupational skills; and 

3. It possesses an organizational structure 
made up of school and community repre¬ 
sentatives whose sole purpose is to render 
advisory, policy-making, or operational as¬ 
sistance to the program. 

Experience-based programs designed for 
career exploration other than that developed 
by the National Institute of Education may 
be submitted for funding consideration 
under this priority area, provided that such 
programs are able to demonstrate equal evi¬ 
dence of effectiveness. 

Program Priority Area 2. The further devel¬ 
opment and demonstration of the instruc¬ 
tional strategies, methods, and techniques of 
the National Institute of Education's Experi¬ 
ence-Based Career Education Program in con- 
function with an in-school cluster structure 
designed for occupational exploration and 
initial job preparation. The cluster structure 
selected should be characterized by; 

1. Delivery of skills and knowledges which 
are common to many occupations; 

2. Provision of an obvious ladder of Jobs 
from the skilled through the professional 
levels; 

3. Provision of appropriate linkages, such 
as linkages for determining Instructional 
content and for arranging placement, be¬ 
tween the Instructional program and the re¬ 
lated units of business. Industry, the pro¬ 
fessions, and government; and 

4. Provision for each person leaving the 
cluster program to have an entry-level Job 
skill, thereby permitting Its participants to 
exercise the option of either getting a Job 
or pursuing further education. 

Aspects of the National Institute of Edu¬ 
cation^ Experience-Based Career Education 
Program which appear particularly promising 
for Implementation in conjunction with an 
in-school cluster structure are, among others, 
the learning site analysis technique, the stu¬ 
dent learning packages with behaviorally- 
stated objectives, and the employer recruit¬ 
ment and orientation process. Descriptive 
materials on these methods and techniques 
may be obtained from the Department of 
Health. Education, and Welfare/U.S. Office 
of Education Regional Offices listed In the 
notice of closing date for receipt of applica¬ 
tions published In this Issue of the Federal 
Register. 

ApDllcants may propose the use of Instruc¬ 
tional strategies, methods, and techniques 
developed with other experience-based pro¬ 
grams such as those developed under Parts 
B, C, D, and Q of the Vocational Education 
Act when such programs can demonstrate 
equal evidence of effectiveness. 

Program Priority Area 3. The further de¬ 
velopment and demonstration of the instruc¬ 
tional strategies, methods, and techniques 


of the National Institute of Education's Ex¬ 
perience-Based Career Education Program in 
expanded, improved, or newly developed co¬ 
operative vocational education and work ex¬ 
perience programs , excluding Work Study 
Programs funded under Part H of the Voca¬ 
tional Education Act, Pub. L. 90-576. 

Aspects of the Experience-Based Career 
Education Program which appear particu¬ 
larly promising for expanding and Improving 
cooperative vocational education programs 
and work experience programs are, among 
others, the learning site analysis techniques, 
the student learning packages with behavior- 
ally-stated objectives, and the employer re¬ 
cruitment and orientation process. Descrip¬ 
tive materials on these methods and tech¬ 
niques may be obtained from the Depart¬ 
ment of Health, Education, and Welfare/ 
U.S. Office of Education Regional Offices 
listed in the notice of closing date for re¬ 
ceipt of applications published in this Issue 
of the Federal Register. 

Applicants may propose the use of instruc¬ 
tional strategies, methods, and techniques 
developed within other experience-based pro¬ 
grams such as those developed under Parte 
B, C, D, and O of the Vocational Education 
Act when such programs can demonstrate 
equal evidence of effectiveness. 

(B.) Required program features. In addi¬ 
tion to selecting from the above three pri¬ 
ority areas, applicants should include In the 
6Ingle operational setting defined for the 
project all ot the following three program 
features: 

1. A systematic plan to eliminate existing 
sex bias and sex-role stereotyping and to 
avoid introducing these elements into the 
activities undertaken with respect to the 
demonstration project; 

2. A third-party, objective evaluation, the 
design of which should attempt to measure 
student outcomes against the stated objec¬ 
tives of the project as well as gather such 
process and treatment information as will 
show reason why the project was or was not 
successful in achieving the desired outcomes 
for the designated population of student 
participants; and 

3. A strong emphasis on sex-fair guid¬ 
ance, counseling, placement, and follow-up 
services. 

C. Continuation awards. In addition to the 
above emphasis for new grant awards in 
fiscal year 1977, continuation costs may be 
provided for the second or third years of 
demonstration projects started In fiscal year 
1975 and fiscal year 1976 under this pro¬ 
gram (CFDA No. 13.502) when It Is deemed 
that such projects are making satisfactory 
progress toward achieving their objectives. 
(20 U.S.C. 1301-1305) 

D. Financial sources for projects. Since 
comprehensive exemplary projects will re¬ 
quire substantial financial resources, con¬ 
sideration should be given in the project de¬ 
sign to the possible coordination with rele¬ 
vant programs supported from other sources. 

(20UB.C. 1301,1303(a).) 

E. Application review criteria—program 
priority areas. Applicants should submit a 
completed application form and a full nar¬ 
rative proposal. Segments or a segment of the 
narrative application must address each cri¬ 
terion area outlined below depending on the 
priority area to which the application Is ad¬ 
dressed and the general criteria which are 
outlined for all applications. Each criterion 
area Is weighted and includes the maximum 
score that can be given to a segment of a let¬ 
ter, a narrative application, or other evidence 
in relation to the criteria. Applications which 
score below 30 percent of the total maximum 
score possible will not receive further fund¬ 
ing consideration in fiscal year 1977. These 
criteria supersede the criteria set forth In 45 
CFR 100&.28 and 103.25 as to this program for 
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fiscal year 1977. The criteria for the three 
major priority areas and maximum weights 
for each criterion area are as follows: 

Program Priority Area 1 . Demonstration 
of the National Institute of Education’s Ex¬ 
perience-Based Career Education Program .— 
Applications submitted for consideration un¬ 
der this priority area will be evaluated on the 
extent to which: 

Maximum score 40 

(1) A capability is demonstrated to pro¬ 
vide the following curriculum and Instruc¬ 
tional aspects. Applicants should assure the 
existence of a capability and willingness to: 

(ij Award credit in academic subjects (e.g., 
English, science, mathematics, and social sci¬ 
ences) for successful completion of experi¬ 
ence-based career education projects in the 
community, and assure that this credit will 
contribute to the satisfaction of require¬ 
ments for the standard diploma, certificate, 
or degree; 

(II) Base the educational program on ex¬ 
periential learning where students are 
actively Involved in work throughout the 
community and have access to adults In their 
normal working environment; 

(III) Insure that each student has an in¬ 
dividualized learning plan into which the 
student has had a significant input; and 

(lv) Insure that within the overall learn¬ 
ing plan, the experience is designed to inte¬ 
grate career decision-making skills, basic 
academic skills. Job-related skills, and skills 
needed in other life roles (e.g., family, com¬ 
munity, political). 

Maximum score 20 

(2) The applicant evidences the ability to 
organize and manage an experience-based 
career education program. Applicants should 
show evidence of the capability to: 

(I) Establish a learning center (as defined 
In descriptive materials to be furnished po¬ 
tential applicants upon request) for the 
program and maintain a full-time program 
manager with overall responsibility; and 

(II) Facilitate student transportation to 
and from community learning sites. Indi¬ 
cate the availability of public and/or private 
means of transportation. 

Maximum score 30 

(3) Conditions of student participation are 
established. Applicants should: 

(i) Discuss the population from which stu¬ 
dents will be selected. While it Is preferred 
that the program seek a representative cross- 
section by selecting from the entire •'poor*, 
of students (of appropriate grade level) with¬ 
in the operational site, proposals directed at 
special populations will also be considered; 
and 

(il) Provide assurance that student partici¬ 
pants will satisfy the following requirements 
as a prerequlste to enrollment in the pro¬ 
gram. Students under 18 will obtain written 
parental permission to participate in the pro¬ 
gram and permit program officials to collect 
and utilize resulting evaluation data. Stu¬ 
dents 18 years of age or older will give writ¬ 
ten consent for program officials to collect 
and utilize evaluation data. 

Maximum score 20 

(4) The applicant has assured access to 
employer/community resources as outlined 
below. Applicant should: 

(1) Discuss the extent to which schools and 
communities are likely to accept/support the 
experience-based career education effort by 
Indicating the nature and extent of support 
from key community groups representing 
labor, management, teachers, supervisors, 
parents, etc.; by providing statements of of¬ 
ficial school policy and/or examples of exist¬ 


ing off-campus educational programs for 
which academic credit is awarded; and by 
describing other current or previous pro¬ 
grams involving cooperation between busi¬ 
ness, labor, community, and schools: and 

(11) Indicate capability and Intent to orient 
and train employer and community resource 
people to insure their understanding of their 
roles with respect to the program's educa¬ 
tional objectives. 

(5) The applicant submitting an experi¬ 
ence-based program other than that devel¬ 
oped by the National Institute of Education 
for consideration for funding under this 
priority area has submitted supporting docu¬ 
mentation which permits its comparison with 
the documentation of effectiveness submitted 
by the National Institute of Education. 
(When the evidence of effectiveness so sub¬ 
mitted is, in the Judgment of the review 
panel, inferior to that for the Experience- 
Based Career Education Program, the appli¬ 
cation will be automatically disqualified.) 

Program Priority Area 2. The further de¬ 
velopment and demonstration of the instruc¬ 
tional strategies, methods, and techniques of 
the National Institute of Education’s Experi¬ 
ence-Based Career Education Program in co¬ 
ordination with an in-school cluster struc¬ 
ture designed for occupational exploration 
and initial job preparation. Applications de¬ 
veloped for consideration under this priority 
area will be evaluated on the extent to 
which: 

Maximum score 30 

(1) The selected cluster programs will be 
implemented in such a way as to insure the 
use of such instructional strategies, methods, 
and techniques of the National Institute of 
Education’s Experience-Based Career Edu¬ 
cation Program as the site analysis tech¬ 
niques. the employer orientation and recruit¬ 
ment techniques, and the Individual student 
learning plans to Insure a high level of In¬ 
volvement of educational, business, indus¬ 
trial. labor, and professional organizations 
and Institutions both in the classroom and 
in the provision of career exploratory and 
career preparation opportunities in the 
community; 

(2) The applicant proposing the use of 
instructional strategies, methods, and tech¬ 
niques other than those developed by the 
National Institute of Education in the 
Experience-Based Career Education Program 
has submitted supporting documentation 
which permits its comparison with the docu¬ 
mentation of effectiveness submitted by the 
National Institute of Education. (When the 
evidence of effectiveness so submitted is. in 
the Judgment of the review panel. Inferior to 
that submitted by the National Institute of 
Education, the application will be automati¬ 
cally disqualified.) 

Maximum score 10 

(3) The applicant proposing the phasing- 
in of clusters over the life of the project has 
provided a projected schedule. 

Maximum score 10 

(4) The applicant organization has selected 
a cluster structure for implementation which 
is characterized by: 

(I) Delivery of skills and knowledges which 
are common to many occupations; 

(II) Provision of an obvious ladder of Jobs 
from the skilled through the professional 
levels; 

(ill) provision of appropriate linkages, 
such as linkages for determining instruc¬ 
tional content and for arranging placement, 
between the Instructional program and the 
related units of business. Industry, the pro¬ 
fessions, and government; and 


(lv) Provision for each person leaving the 
cluster program to have an entry-level Job 
skill, thereby permitting its participants to 
exercise the option of either getting a Job or 
pursuing further education. 

Maximum score 10 

(5) The applicant has described the ways 
in which the cluster program will be coor¬ 
dinated with the regular vocational offerings 
at the secondary and postsecondary levels. 

Program Priority Area 3. The further de¬ 
velopment and demonstration of the instruc¬ 
tional strategies, methods, and techniques of 
the National Institute of Education’s Experi¬ 
ence-Based Career Education Program in ex¬ 
panded, improved, or newly developed coop¬ 
erative vocational education and work 
experience programs, excluding Work Study 
Programs funded under Part H of the Voca¬ 
tional Education Act, P.L. 90-576. Applica¬ 
tions developed for consideration under this 
priority area will be evaluated on the extent 
to which: 

Maximum score 30 

(1) The applicant has made a commitment 
to the use of such instructional strategies, 
methods, and techniques of the Experience- 
Based Career Education Program as the site 
analysis technique, the employer orientation 
and recrultement techniques, and the Indi¬ 
vidual student learning plan; 

(2) The applicant proposing the use of 
instructional stra^/.cs, methods, and tech¬ 
niques other than those developed by the 
National Institute of Education in the Ex¬ 
perience-Based Career Education Program 
has submitted supporting documentation 
which permits its comparison with the 
documentation of effectiveness submitted by 
the National Institute of Education. (When 
the evidence of effectiveness so submitted is, 
in the Judgment of the review panel, inferior 
to that submitted by the National Institute 
of Education, the application will be auto¬ 
matically disqualified.); and 

Maximum Score 20 

(3) The funds budgeted for the project 
will have a primary focus on the expansion 
of current offerings, although some funds 
may be used to improve existing programs, 
and assurance is provided that Federal funds, 
in this instance, will not be used to supplant 
current State and local efforts. 

(20 U.S.C. 1301-1305) 

(f) Application review criteria—general 
criteria for all applications. 

Maximum score 30 

(1) Elimination of sex bias and sex-role 
stereotyping. With respect to the elimina¬ 
tion and avoidance of sex bias and sex-role 
stereotyping within the demonstration proj¬ 
ect applications will be evaluated on the 
extent to which the applicant organization 
has committed Itself, in the application to: 

(I) The selection, development, and/or 
alteration of all curriculum, instructional 
materials, and evaluation instruments for 
use in the demonstration projects to insure 
an absence of sex-role stereotyping; 

(II) An emphasis on the placement of 
young people in exploration and training op¬ 
portunities without regard to traditional 
practices in vocational education and em¬ 
ployment; and 

(III) The identification of women and men 
in non-tradltlonal work roles who will work 
with younger women and men both in school 
and in the work place when the younger 
persons have an Interest in a similar but 
non-tradltional area or when they need en¬ 
couragement to pursue some other non- 
tradltlonal area for which they have devel¬ 
oped an interest. 
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Maximum score: 35 

(2) Third-party, objective evaluation. Ap¬ 
plications will be evaluated on the extent 
to which they: 

(1) Assure the development of measurable 
process objectives and assure the documenta¬ 
tion and, where appropriate, the evaluation 
of the effectiveness of the processes under¬ 
taken in the planning and implementation 
of the demonstration project. Objectives 
should be developed for such aspects as in- 
service training for administrators, teachers, 
and counselors; development of curriculum 
and instructional materials, development of 
Individual student learning plans; the elim¬ 
ination and avoidance of sex-role stereotyp¬ 
ing; and the placement of young people in 
the work place either on a part-time basis or 
on a full-time basis; 

(11) Assure the development of a manage¬ 
ment plan which links the selected program 
priority area and other program features to 
the process objectives, to the human and fi¬ 
nancial resources to be applied, and finally 
to the specific student outcome objectives 
anticipated so that success or failure in 
achieving the desired student outcomes can 
be explained in terms of processes used or 
resources applied; 

(ill) Assure the development and specifi¬ 
cation of behaviorally stated, measurable 
student outcome objectives and the docu¬ 
mentation of the educational experiences of 
each student (or group of students) with re¬ 
spect to the achievement of those objectives 
including the amount of time devoted to 
specifically named educational experiences; 

(Iv) Assure that parental approval will be 
secured for the participation of the young 
person in the total evaluation and for the 
collection of student data with respect to 
age, grade level, socioeconomic level, ethnic 
group membership, and sex which will per¬ 
mit analysis of the extent to which the edu¬ 
cational and career needs of specific popu¬ 
lations are being met when such analyses are 
deemed pertinent to the purposes of the 
project. In order to accomplish this, it is 
anticipated that such information, but not 
the name or other personal Identification of 
an Individual student, will be associated 
with the statement of desired outcomes and 
the documentation of educational experi¬ 
ences undertaken with respect to the 
achievement of the outcomes and with the 
measurement results; 

(v) Assure that an adequate sample of 
young people will be Included in the evalu¬ 
ation so that the results may be generalized 
and predicted for other comparable student 
populations given the same educational ex¬ 
periences; 

(vi) Assure that the evaluation design will 
result In reasonable evidence that gains or 
improvements can be attributed to the edu¬ 
cational and career experiences provided the 
young people through the project and not to 
some other experience encountered such as 
normal maturation, the regular educational 
process, or some other factor impacting on 
the student at the time. Among the devices 
that would be considered acceptable in this 
respect would be control groups, a compari¬ 
son of the project population's gains with 
previous year’s scores, a comparison of such 
gains with national norms, or a comparison 
or gains when young people had a high level 

mi*?r? vement w,th the P r <>Ject activities 
with the gains achieved when young people 


had a low level of involvement with the 
project activities; and 

(vii) Assure that, where they exist in re¬ 
spect to a given student outcome, validated 
Instruments will be used in measuring stu¬ 
dent gains. 

Maximum score: 10 

(3) Sex-fair guidance, counseling, place¬ 
ment, and follow-up services. With respect 
to this requirement, applications will be 
evaluated on the extent to which: 

(i) Applicants have committed themselves 
to the development of process objectives and 
measurable student outcome objectives for 
sex-fair guidance and counseling with re¬ 
spect to career decisionmaking; and 

(11) Applicants have committed themselves 
to accounting for the successful placement 
and the followup of each and every young 
person leaving the participating schools, 
whether by graduation or by dropping out. 
Coordination should be provided with, and 
the actual Involvement sought, of U.S. Em¬ 
ployment Service representatives and Comp- 
prehensive Employment and Training Act 
(CETA) personnel. Successful placement may 
be considered the enrollment and progress of 
the young person in a CETA program, in a 
secondary or postsecondary occupational pro¬ 
gram, in a four-year college, in a Job for 
which training has been provided, or in some 
other situation expressed by the young per¬ 
son as a desired goal. 

Maximum score: 20 

(4) Safeguards with respect to students 
work related activities. In the provision of 
career exploratory and career preparation op¬ 
portunities in the community, the applica¬ 
tion will be evaluated on the extent to which 
the applicant organization has provided as¬ 
surance that: 

(1) Insurance will be provided to cover the 
safety and well-being of the young people 
while being transported as well as while ac¬ 
tively involved in work-related activities in 
the community; 

(il) Where an employment relationship is 
established, all project activities are designed 
and operated within the parameters of the 
Fair Labor Standards Act and the participat¬ 
ing employers meet the provisions of the Oc¬ 
cupational Safety and Health Act; 

(ill) Where an employment relationship 
is not established (as in the case of non-paid 
work-related activities), all project activities 
are designed and operated in full recognition 
of the intent of the child labor provisions 
of the Fair Labor Standards Act, including 
the avoidance of hazardous occupations, 
limits on the hours of participation, and 
any other provisions designed to promote the 
safety and well-being of the young people, 
and the community learning sites meet the 
provisions of the Occupational Safety and 
Health Act with respect to the working sites 
and the working conditions to which young 
people will be exposed; and 

(iv) In providing assurance of the above 
conditions, the application for an imple¬ 
mentation and demonstration project must 
contain documentation that the appropriate 
Area Director of the Wage and Hour Division 
or his/her designate has reviewed the pro¬ 
posed project design and will provide guid¬ 
ance and direction to the local applicant. 

Maximum score: 20 

(5) Program or project purpose. The appli¬ 
cation will be evaluated on the extent to 


which it relates the proposed program or 
project to the following broad purposes of 
the Part D portion of the Vocational Edu¬ 
cation Amendments of 1968, P.L. 90-576. 

(I) The proposed program or project’s 
potential for reducing the level of youth 
unemployment; 

(II) Its potential contribution to creating 
bridges between school and earning a living 
for young people, to promoting cooperation 
between public education and manpower 
agencies, and to broadening occupational 
aspirations and opportunities for young peo¬ 
ple; 

(ill) Its emphasis on services for youths 
who have academic, socioeconomic, or other 
handicaps; and 

(iv) Its relevance to priority areas in vo¬ 
cational education as reflected in the Voca¬ 
tional Education Amendments of 1968. PX, 
90-576. 

Maximum score: 5 

(6) Need. The application should describe 
the need for the project was determined, such 
as what types of surveys and analyses were 
performed and what interaction took place 
with students, parents, community, business, 
industrial, labor, and professional groups. 

Maximum score: 10 

(7) Plan of operation. The application will 
be evaluated on the extent to which it pro¬ 
vides a clear description of the strategies that 
will be used to meet the identified needs, 
including: 

(1) Procedures for achieving the identified 
objectives which are appropriate, technically 
sound, detailed, and which appear practical 
for wide use in vocational education; and 

(ii) An adequate management plan which 
shows critical completion dates, person hours 
to be devoted by project staff, and the other 
resources to be devoted to each of the project 
objectives. 

Maximum score: 15 

(8) Results. The application will be eval¬ 
uated on the extent to which it: 

(I) Identifies proposed results or end prod¬ 
ucts anticipated, and how they will be 
disseminated; 

(II) Specifies the procedures that will be 
jised for making materials, techniques, and 
other outputs resulting from the project 
available to ail those concerned with the 
Improvement of vocational education; and 

(III) Lists specific steps that will be taken 
by the applicant organization to ensure that 
successful aspects of the program or project 
will be incorporated into vocational educa¬ 
tion programs supported with other funds. 

Maximum score: 15 

(9) Personnel. The application will be 
evaluated on the extent to which: 

(I) The qualifications and experience of 
the personnel are appropriate for the pro¬ 
posed project, including both program con¬ 
siderations and management considerations; 

(II) The applicant has agreed to establish 
or utilize existing external policy advisory 
boards representative of business, industry, 
labor organizations, government, and the 
professions to provide wide-ranging policy 
advice during program planning and imple¬ 
mentation, and has Indicated the responsi¬ 
bilities of such a board and its relationship 
to school officials; and 

(ill) The applicant is able to indicate the 
Individual (s) who was responsible for appli¬ 
cation development, her/his time commit- 
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ment, managerial and professional expert- 
ence, and what continuing relationship this 
Individual will have with the project. 

Maximum score: 5 

(10) Facilities and equipment. The appli¬ 
cation will be evaluated on the extent to 
which the applicant organization has com¬ 
mitted Itself to the provision of adequate 
facilities and equipment necessary for the 
success of the project. 

Maximum score: IS 

(11) Cost effectiveness. The application 
will be evaluated on the extent to which: 

(I) The estimated cost appears reasonable 
In the light of anticipated results: 

(II) There Is documented assurance of 
support from other cooperating agencies or 
institutions when this appears necessary to 
the success of the project; and 

(III) The proposed program or project Is 
of sufficient scope to make a significant con¬ 
tribution to the Improvement of vocational 
education. 

(12) In addition to the above selection 
criteria , no project may be funded under 
section 142(c), Part D of Pub. L. 90-576 un¬ 
less the following conditions are met: 

(I) The application includes suitable pro¬ 
cedures to assure that Federal funds made 
available for the project will not be com¬ 
mingled with State or local funds; 

(II) Provisions are made for the genuine 
and meaningful participation of students 
enrolled in nonprofit private schools In the 
area to be served, when their educational 
needs are of the type the project Is designed 
to meet; 

(III) The application provides realistic 
procedures for coordinating the activities of 
the proposed project with other programs 
and projects having the same or similar pur¬ 
poses and with the State Plan for Vocational 
Education. In this respect applicants should 
outline In their proposal the strategies they 
will employ to ensure the continuing In¬ 
volvement of the State Department of Edu¬ 
cation personnel responsible for vocational 
education and to ensure continuing coordi¬ 
nation with local manpower agencies and 
programs; 

(iv) If the application Is being submitted 
by any type of application organization other 
than a State Board for Vocational Education 
or a local education agency, the project must 
make an especially significant contribution 
to attaining the objectives of Part D of the 
Vocational Education Act; and 

(v) Copies of the application have been 
submitted to the appropriate State Board 
for Vocational Education for its review. (The 
Commissioner will not approve any applica¬ 
tion for a proposed program or project If 
the State board has notified the Commis¬ 
sioner of Its disapproval of such program or 
project within 60 days of its submission to 
the State board by the applicant.) 

[FR Doc.78-31161 Filed 10-21-76;8:46 am] 


DEPARTMENT OF 
TRANSPORTATION 
Federal Railroad Administration 
[ 49 CFR Part 265 ] 

NONDISCRIMINATION IN FEDERALLY 
ASSISTED RAILROAD PROGRAMS 

Proposed Rulemaking 

This part would Implement section 905 
of the Railroad Revitalization and Regu¬ 
latory Reform Act of 1976 ("Act”) to 
prohibit discrimination against any per¬ 


son based on race, color, national origin 
or sex in any project, program or activity 
funded in whole or in part through finan¬ 
cial assistance under the Act or under 
provisions of any of the acts amended 
by the Act, ("Rail Acts”) and to require 
recipients of such financial assistance 
and certain of their contractors and sub¬ 
contractors to take affirmative action to 
insure that minorities and minority busi¬ 
nesses have a fair opportunity to par¬ 
ticipate in employment and contractual 
opportunities which may result from 
projects, programs and activities funded 
by such financial assistance. 

Applicability of Part 265 

The provisions of this part will apply 
to financial assistance furnished to (1) 
Consolidated Rail Corporation and States 
and local or regional transportation au¬ 
thorities under the Regional Rail Re¬ 
organization Act of 1973; (2) National 
Railroad Passenger Corporation under 
the Rail Passenger Service Act; (3) rail¬ 
roads under the Railroad Revitalization 
and Regulatory Reform Act of 1976; and 
(4) States and qualified persons under 
the Department of Transportation Act. 
The provisions of this part will also ap¬ 
ply to certain of the contractors of the 
above entities who will be paid in whole 
or in part from such financial assistance. 

Contract Nondiscrimination Clauses 

Subpart B will require that agree¬ 
ments for financial assistance authorized 
under the Rail Acts, and contracts for 
projects programs, and activities fi¬ 
nanced in whole or in part under the Rail 
Acts contain clauses prohibiting discrimi¬ 
nation against persons based on race, 
color, national origin or sex in any proj¬ 
ect, program or activity funded in whole 
or in part through financial assistance 
under the Rail Acts. Such clauses will 
also require affirmative action to insure 
that prohibited discrimination does not 
occur in this regard. 

Subpart B will also require recipients 
of such financial assistance and certain 
of their contractors, to take affirmative 
action subject to the approval of the Ad¬ 
ministrator to insure that minority per¬ 
sons and businesses are not discriminated 
against and are equitably utilized in pro¬ 
grams, projects and activities financed 
under the Rail Acts. As a condition to 
the receipt of such financial assistance, 
or award of a contract, applicants or 
contractors will be required to review 
their employment and procurement ac¬ 
tivities for the prior year to determine 
(1) the level of utilization of minority 
employees in their entire organization; 
and (2) the percentage of awards of con¬ 
tracts to minority businesses. Based on 
such review, applicants or contractors 
will be required to develop an affirmative 
action program to insure that their or¬ 
ganization establishes and maintains a 
representative number of minority em¬ 
ployees and awards of contracts to mi¬ 
nority businesses in connection with 
projects, programs, and activities fi¬ 
nanced under the Rail Acts. As used in 
this part, "minority” is defined to include 
woman. 


It should be noted that with regard to 
affirmative action programs necessary to 
insure that minorities receive a fair pro¬ 
portion of employment opportunities 
which will result from programs, proj¬ 
ects and activities receiving financial as¬ 
sistance under the Raif Acts, potential 
recipients should promptly review the 
provisions of existing collective bargain¬ 
ing agreements to determine whether 
provisions of such agreements would pre¬ 
vent recipients from fully complying with 
the affirmative action requirements of 
this part. Resolution of any conflicting 
requirements must be made prior to the 
execution of any financial assistance 
agreements under the Rail Acts. In re¬ 
solving any such conflicting require¬ 
ments, the parties to any such conflicts 
may consult with the Administrator for 
guidance as to an acceptable solution. 

Compliance Procedures 

Where alleged violations occur with re¬ 
spect to the nondiscrimination contract 
clauses or (with) the provisions of this 
part, or where there is a failure to sat¬ 
isfy the requirements established in an 
affirmative action program, provision is 
made in Subpart C for the informal res¬ 
olution of such matters. Opportunity for 
hearings concerning such alleged viola¬ 
tions may be granted. Remedies for the 
failure to correct any violations in a 
timely manner include the termination 
of further financial assistance under the 
Rail Acts. 

Interested persons may submit writ¬ 
ten comments, suggestions, data, or views 
to the Rules Docket Clerk, Office of Chief 
Counsel Federal Railroad Administra¬ 
tion, 400 Seventh Street, SW., Washing¬ 
ton, D.C. 20590 on the provisions of this 
part. All material received on or before 
November 20. 1976, will be considered by 
the Federal Railroad Administration be¬ 
fore taking final action on the regula¬ 
tions. All comments received will be 
available for examination at any time 
during regular working hours in Room 
5101, Nassif Building, 400 Seventh Street. 
SW., Washington, D.C. The proposals 
contained in this notice may be changed 
in light of comments received. 

In consideration of the foregoing, it is 
proposed that Chapter n of Title 49 of 
the Code of Federal Regulations be 
amended by adding a new part 265 read¬ 
ing as follows: 

PART 265—NONDISCRIMINATION IN FED 

ERALLY ASSISTED RAILROAD PRO 

GRAMS 

Subpart A—General 

Sec. 

205.1 Purpose. 

265.3 Applicability. 

265.5 Definitions. 

Subpart B—Requirements 

265.7 Nondiscrimination clauses. 

265.9 Affirmative action program—general 
265.11 Submission of affirmative action pro¬ 
gram. 

265.13 Contents of affirmative action pro¬ 
gram. 

265.15 Implementation and maintenance of 
affirmative action program. 

265.17 Review of affirmative action program. 


FEDERAL REGISTER, VOL. 41, NO. 206—FRIDAY, OCTOBER 22, 1976 







PROPOSED RULES 


46613 


Subpart C—Compliance 

Sec. 

265.19 Compliance Information. 

265.21 Conduct of Investigations. 

265.23 Procedures for effecting compliance. 

Authority: Sec. 905, Railroad Revitaliza¬ 
tion and Regulatory Reform Act of 1976, 
pub. L. No. 94-210 (90 Stat. 31); Regulations 
of the Office of the Secretary of Transporta¬ 
tion, 49 CFR 1.49(u), 

Subpart A— General 
§ 265.1 Purpose. 

The purpose of this part is to effec¬ 
tuate the provisions of section 905 of the 
Railroad Revitalization and Regulatory 
Reform Act of 1976 (hereinafter referred 
to as the 44 Act**) to ensure that no per¬ 
son in the United States shall, on the 
grounds of race, color, national origin, 
or sex be excluded from participation in, 
or denied the benefits of, or be subjected 
to discrimination under, any project, 
program or activity funded in whole or 
in part through financial assistance un¬ 
der the Act, or any provision of law 
amended by the Act. Nothing contained 
in these regulations is intended to dimin¬ 
ish or supersede the obligations made 
applicable by either Title VI of the Civil 
Rights Act of 1964 (42 U.S.C. 2000d), or 
Executive Order No. 11246 (42 USCA 
2000e (note)). Subsection (d) of section 
905 of the Act authorizes the Secretary 
to prescribe such regulations and take 
such actions as are necessary to monitor, 
enforce, and affirmatively carry out the 
purposes of that section. This authority, 
coupled with the provisions of section 906 
of the Act, which requires the establish¬ 
ment of a Minority Resource Center, 
which is authorized to encourage, pro¬ 
mote and assist in the participation by 
minority business enterprises in the re¬ 
structuring, improvement, revitaliza¬ 
tion and maintenance of our Nation's 
railroads, provides the basis for require¬ 
ments for the development of affirmative 
action programs by recipients of Federal 
financial assistance and certain of their 
contractors to insure that minorities and 
minority businesses are afforded ample 
consideration with respect to employ¬ 
ment and contractual opportunities pro¬ 
duced as a result of the implementation 
or the Act and other provisions of law 
amended by the Act. 

§ 265.3 Applicability, 

This part applies to any project, pro¬ 
gram, or activity funded in whole or in 
part through financial assistance pro- 
vided under the Act, and to certain ac¬ 
tivities funded under the Regional Rail 
Reorganizauon Act of 1973. as amended 
<45 U.S.C. 701 et seq.), the Rail Passen- 
cai Serv,ce Act. amended (45 U.S.C. 
j 01 et seq.) and the Department of 
i ransportatlon Act as amended (49 
U.S.C. 1651 et seq.) including the finan¬ 
cial assistance programs listed in Ap¬ 
pendix A to this part. It applies to finan¬ 
cial assistance programs administered 
oy the United States Railway Associa¬ 
tion. 

§ 265.5 Definitions. 

As used in this part, unless the context 
indicates otherwise: * 


(a) "Act" means the Railroad Re¬ 
vitalization and Regulatory Reform Act 
of 1976 (Pub. L. No. 94-210). 

(b) "Administrator" means the Fed¬ 
eral Railroad Administrator or his 
delegate. 

(c) 44 Affirmative action program" 
means the program described in §§ 265.9 
through 265.15. 

(d) "Agency" means the Federal Rail¬ 
road Administration. 

(e) "Applicant" means persons apply¬ 
ing for financial assistance under any of 
the Rail Acts. 

(f) "Contractor" means a prime or 
subcontractor who will be paid in whole 
or in part from financial assistance pro¬ 
vided under the Rail Acts. 

(g) "Financial Assistance" means 
loans, grants, obligation guarantees, and 
the purchase of securities made pursuant 
to the Rail Acts. 

(h) ‘‘Includes" means includes but not 
limited to. 

(i) "Minority" means women. Blacks. 
Hispanic Americans, American Indians, 
American Eskimos. American Orientals 
and American Aleuts. , 

(j) "Minority Business" means a busi¬ 
ness organization owned or controlled 
by minority group persons. 

<k) "Minority Business Resource Cen¬ 
ter" means the Minority Resource Cen¬ 
ter established in the Department of 
Transportation pursuant to section 906 
of the Act. 

(l) "Rail Acts" means the Railroad 
Revitalization and Regulatory Reform 
Act of 1976, and the provisions of the 
Regional Rail Reorganization Act of 
1973, as amended (45 U.S.C. 701 et seq.), 
the Rail Passenger Service Act, as 
amended (45 U.S.C. 501 et seq.) and the 
Department of Transportation Act as 
amended (49 U.S.C. 1651 et seq.) amend¬ 
ed by the Act. 

(m) "Recipient" means a person who 
receives financial assistance under any 
of the Rail Acts. 

(n) "Underutilization" means having 
fewer minorities in a particular job 
group, or fewer awards of contracts to 
minority businesses than would reason¬ 
ably be expected by their availability. 

Subpart B —Requirements 
§ 265.7 Nondiscrimination clauses. 

(a) Each agreement for financial as¬ 
sistance made under any provision of the 
Rail Acts shall include the following 
clauses: 

(1) As a condition to receiving Federal 
financial assistance under the Railroad 
Revitalization and Regulatory Reform 
Act of 1976 ("Act"), or the provisions of 
the Regional Rail Reorganization Act of 
1973, as amended (45 U.S:C. 701 et seq.), 
the Rail Passenger Service Act of 1970, 
as amended (45 U.S.C. 501 et seq.) or the 
Department of Transportation Act. as 
amended (49 U.S.C. 1651 et seq.) amend¬ 
ed by the Act (collectively called, together 
with the Act, the "Rail Acts"), the recip¬ 
ient hereby agrees to observe and comply 
with the following: 

(i) No person in the United States 
shall on the ground of race, color, na¬ 
tional origin or sex be excluded from 


participation in, or denied the benefits 
of. or be subjected to discrimination 
under, any project, program, or activity 
funded in whole or in part through such 
assistance. 

(2) The following specific discrimina¬ 
tory actions are prohibited: 

(i) A recipient under any project, pro¬ 
gram or activity to which tiiese clauses 
apply shall not, directly or through con¬ 
tractual or other arrangements, on the 
ground of race, color, national origin, 
or sex: 

(A) Deny a person any service, finan¬ 
cial aid, or other benefit provided under 
such project, program or activity; 

(B) Provide any service, financial aid, 
or other benefit to a person which is 
different, or is provided in a different 
manner, from that provided to others 
under such project, program or activity; 

(C) Subject a person to segregation or 
separate treatment in any matter re¬ 
lated to his receipt of any service, fi¬ 
nancial aid or other benefit under such 
project, program or activity; 

(D) Restrict a person in any way in 
the enjoyment of any advantage or 
privilege enjoyed by others receiving any 
service, financial aid or other benefit 
under such project, program or activity; 
or 

(E) Deny a person an opportunity to 
participate in such project, program or 
activity through the provision of serv¬ 
ices or otherwise or afford him an op¬ 
portunity to do so which is different 
from that afforded others under such 
project, program or activity. 

(ii) A recipient, in determining the 
types of services, financial aid, or other 
benefits, or facilities which will be pro¬ 
vided under any such project, program 
or activity or the class of persons to 
whom, or the situations in which such 
services, financial aid, other benefits, or 
facilities will be provided under any 
such project, program or activity, or the 
class of persons to be afforded an op¬ 
portunity to participate in any such 
project, program or activity shall not, 
directly or through contractual or other 
arrangements, utilize criteria or methods 
of administration which have the effect 
of subjecting persons to discrimination 
because of their race, color, national 
origin, or sex, or have the effect of de¬ 
feating or substantially impairing ac¬ 
complishment of the objectives of the 
project, program or activity, with re¬ 
spect to individuals of a particular race, 
color, national origin or sex. 

(ill) In determining the site or loca¬ 
tion of facilities, a recipient shall not 
make selections with the purpose or ef¬ 
fect of excluding persons from, denying 
them the benefits of, or subjecting them 
to discrimination under any project, pro¬ 
gram or activity to which these clauses 
apply on the grounds of race, color, na¬ 
tional origin or sex, or with the purpose 
or effect of defeating or substantially 
impairing the accomplishment of the ob¬ 
jectives of these clauses. 

(iv) The recipient shall not discrimi¬ 
nate against any employee or applicant 
for employment because of race, color, 
national origin or sex. Except as other¬ 
wise required by the regulations or orders 
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of the Administrator, the recipient shall 
take affirmative action to insure that 
applicants for employment are employed, 
and that employees are treated during 
employment, without regard to their 
race, color, national origin or sex. Such 
action shall include, but not be limited 
to the following: employment, promo¬ 
tion, demotion, transfer, recruitment or 
recruitment advertising, layoff or termi¬ 
nation. rates of pay or other forms of 
compensation, and selection for training, 
including apprenticeship. The recipient 
agrees to post in conspicuous places, 
available to employees and applicants 
for employment, notices to be provided 
by the agency's representative setting 
forth the provisions of these nondiscrim¬ 
ination clauses. The recipient under¬ 
stands and agrees that it shall not be an 
excuse for the recipient's failure to pro¬ 
vide affirmative action that the labor or¬ 
ganizations with which the recipient has 
a collective bargaining agreement failed 
or refused to admit or qualify minorities 
for admission to the union, or that the 
provisions of such agreements otherwise 
prevent recipient from implementing its 
affirmative action program. 

(v) The recipient shall not discrimi¬ 
nate against any business organization 
in the award of any contract because of 
race, color, national origin or sex of its 
employees, managers or owners. Except 
as otherwise required by the regulations 
or orders of the Administrator, the re¬ 
cipient shall take affirmative action to 
insure that business organizations are 
permitted to compete and are considered 
for awards of contracts without regard 
to race, color, national origin or sex. 

(3) As used in these clauses, the serv¬ 
ices, financial aid, or other benefits pro¬ 
vided under a project, program, or ac¬ 
tivity receiving financial assistance un¬ 
der the Rail Acts include any service, 
financial aid, or other benefit provided 
in or through a facility funded through 
financial assistance provided under the 
Rail Acts. 

(4) The enumeration of specific forms 
of prohibited discrimination does not 
limit the generality of the prohibition in 
paragraph (a) (1) (i) of this section. 

(5) These clauses do not prohibit the 
consideration of race, color, national ori¬ 
gin or sex if the purpose and effect are to 
remove or overcome the consequences of 
practices or impediments which have re¬ 
stricted the availability of, or participa¬ 
tion in, recipient's operations or activities 
on the grounds of race, color, national 
origin or sex. Where prior discriminatory 
or other practice or usage tends, on the 
grounds of race, color, national origin or 
sex, to exclude individuals or businesses 
from participation in, to deny them the 
benefits of, to subject them to discrimi¬ 
nation under any project, program or 
activity to which these clauses apply, the 
recipient must take affirmative action to 
remove or overcome the effects of the 
prior discriminatory practice or usage. 
Even in the absence of prior discrimina¬ 
tory practice or usage to which this part 
applies, the recipient is expected to take 
affirmative action to insure that no per¬ 
son is excluded from participation in or 
denied the benefits of the project, pro¬ 


gram or activity on the grounds of race, 
color, national origin or sex, and that 
minorities and minority businesses are 
afforded a reasonable opportunity to par¬ 
ticipate in employment and procurement 
opportunities that will result from finan¬ 
cial assistance provided under the Rail 
Acts. 

(6) The recipient agrees to take such 
actions as are necessary to monitor its 
activities and those of its contractors 
who will be paid in whole or in part with 
funds provided by the Rail Acts, or 
from obligations guaranteed by the Ad¬ 
ministrator pursuant to the Rail Acts, 
except obligations guaranteed under 
section 602 of the Rail Passenger Service 
Act, in order to carry out affirmatively 
the purposes of paragraph (a)(1) of this 
section, and to implement the affirmative 
action program approved by the Admin¬ 
istrator pursuant to § 265.17. 

(7) The recipient shall, in all adver¬ 
tisements for employees, or solicitations 
for services or materials from business 
organizations placed by or on behalf of 
the recipient, in connection with any 
project, program or activity funded in 
whole or in part with financial assistance 
under the Rail Act, state that all appli¬ 
cants for employment will receive con¬ 
sideration for employment, and all busi¬ 
ness organizations will receive considera¬ 
tion for an award of a contract, without 
regard to race, color, national origin or 
sex. 

(8) The recipient shall send to each 
labor organization or representative of 
workers with which it has a collective 
bargaining agreement or other contrac¬ 
tor or understanding a notice to be pro¬ 
vided by the agency's representative, 
advising the labor organization or work¬ 
ers’ representative of the recipient's com¬ 
mitments under section 905 of the Act, 
and shall post copies of the notice in 
conspicuous places available to employees 
and applicants for employment. 

(9) The recipient shall comply with all 
provisions of section 905 of the Act. the 
Civil Riehts Act of 1964. any other Fed¬ 
eral civil rights act, and with the rules, 
regulations, and orders issued under such 
acts. 

(10) The recipient shall furnish all in¬ 
formation and reports required by the 
rules, regulations, and orders of the Ad¬ 
ministrator, and will permit access to its 
books, records, and accounts by the Ad¬ 
ministrator for purposes of investigation 
to ascertain compliance with rules, regu¬ 
lations, and orders referred to in para¬ 
graph (a) (9) of this section. 

(11) Recipient shall furnish such rele¬ 
vant procurement information, not in¬ 
cluded in its affirmative action program 
as may be requested by the Minority 
Business Resource Center. 

(12) In the event of the recipient's 
noncompliance with the nondiscrimina¬ 
tion clauses of this agreement, or with 
the provisions of section 905 of the Act, 
the Civil Rights Act of 1964, or with any 
other Federal civil rights act, or with 
any rules, regulations, or orders issued 
under such acts, this contract will, after 
notice of such noncompliance, and after 
affording a reasonable opportunity for 


compliance, be canceled, terminated, or 
suspended in whole or in part and the 
recipient may be declared ineligible for 
further Federal financial assistance in 
accordance with procedures authorized 
in section 905 of the Act, or as other¬ 
wise provided by law. 

(13) The recipient shall refrain from 
entering into any contract or contract 
modification whether for the furnishing 
of supplies or services or for the use of 
real or personal property, including lease 
arrangements, or for construction, with 
a contractor debarred from, or who has 
not demonstrated eligibility for Federal 
or federally assisted contracts, and will 
carry out such sanctions and penalties 
for violation of this part as may be im¬ 
posed upon contractors and subcontrac¬ 
tors by the Administrator or any other 
authorized Federal official. The recipient 
shall insure that the clauses required by 
41 CFR 60-1.46 implementing executive 
Order No. 11246 will be placed in each 
nonexempt federally assisted construc¬ 
tion contract. 

(14) The recipient shall include the 
preceding provisions of paragraphs (a) 
(1) through (13) of this section in every 
contract or purchase order, whether for 
the furnishing of supplies or services or 
for the use of real or personal property, 
including lease arrangements, or for con¬ 
struction relating to projects, programs 
or activities financed in whole or in part 
under the Rail Acts. The recipient shall 
cause each such contractor or vendor to 
include the provisions of paragraphs (a) 
(1) through (13) of this section in every 
subcontract. The recipient will take such 
action with respect to any such contract 
or purchase order as the Administrator 
may direct as a means of enforcing such 
provisions including sanctions for non- 
compliance: Provided , however, That in 
the event the recipient becomes involved 
in, or is threatened with, litigation with 
a contractor or vendor as a result of such 
direction by the Administrator, the re¬ 
cipient may request the United States 
to enter into such litigation. 

g 265.9 Af{intuitive action program— 
General. 

Recipients of financial assistance un¬ 
der the Rail Acts and their contractors, 
as specified herein, shall develop and 
maintain an affirmative action program 
to insure that persons and businesses are 
not discriminated against because of 
race, color, national origin or sex in pro¬ 
grams. projects and activities financed 
in whole or in part through financial as¬ 
sistance provided under the Rail Acts, 
and that minorities and minority busi¬ 
nesses receive a fair proportion of em¬ 
ployment and contractual opportunities 
which will result from such programs, 
projects and activities. 

§265.11 Submiflftion of affirmative ac¬ 
tion program. 

(a) Each application for financial as¬ 
sistance under any of the Rail Acts shall, 
as a condition to its approval and the 
extension of any financial assistance 
pursuant to the application, contain or 
be accompanied by an affirmative action 
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program for review by and approval of 
the Administrator. Recipients that have 
already entered into an agreement pro¬ 
viding for such assistance shall, within 
60 days of the effective date of this part, 
develop and submit to the Administrator 
an affirmative action program for review 
by and approval of the Administrator 
and thereafter maintain such program. 

(b) As a condition to an award of a 
contract or subcontract, each recipient 
shall require each of its prime contrac¬ 
tors who have 25 or more employees and 
a contract of $50,000 or more, and each 
prime contractor and subcontractor shall 
require each subcontractor who has 25 
or more employees and a subcontract of 
$50,000 or more, unless such prime con¬ 
tractor or subcontractor has previously 
provided and is maintaining an affirma¬ 
tive action program acceptable to the 
Administrator, to develop a written 
affirmative action program for review by 
and approval of the Administrator, for 
the project, program or activity financed 
in whole or in part through financial 
assistance under the Rail Acts to be per¬ 
formed by such contractor or subcon¬ 
tractor. The recipient or its contractor 
shall not procure supplies or services in 
less than usual quantities, or procure 
such supplies or services in such a man¬ 
ner which has the effect of avoiding the 
applicability of this paragraph. 

§ 265.13 Contents of affirmative action 
program. 

( a> A prerequisite to the development 
of a satisfactory affirmative action pro¬ 
gram is the identification and analysis of 
problem areas inherent in minority em¬ 
ployment and utilization of minority 
businesses, and an evaluation of oppor¬ 
tunities for utilization of minority group 
personnel and minority businesses. 
Therefore, an affirmative action program 
to guarantee employment and contrac¬ 
tual opportunities shall provide for spe¬ 
cific actions keyed to the problems and 
needs of minorities and minority busi¬ 
nesses including, where there are defi¬ 
ciencies based on past practices, and with 
respect to future plans for hiring and 
promoting employees or awarding con¬ 
tracts, the development of specific goals 
and timetables for the prompt achieve¬ 
ment and maintenance of full opportu¬ 
nities for minorities and minority busi¬ 
nesses with respect to programs, projects 
and activities subject to this part. In de¬ 
veloping its analysis of utilization of 
minority employees, applicants or recipi¬ 
ents shall consider to the extent applica¬ 
ble the regulations of the Department of 
Labor at 41 CFR 60-2.11. 

(b) Employment practices: (1) The af¬ 
firmation action program shall include a 
table of job classifications of applicant’s 
or recipient’s entire organization. This 
table should include but need not be 
limited to job titles, prerequisite qualifi¬ 
cations, principal duties, and rates of pay. 

<2) The affirmative action program 
shall review the personnel of applicant’s 
or recipient’s entire organization and 
evaluate the utilization of minorities, 
^uch evaluation of utilization of minor- 
dies shall include the following: 
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(i) An analysis of minority group rep¬ 
resentation in all job categories; 

(ii) A comparison of the percentage of 
minority group representation with the 
percentage of minorities in the total work 
force in the area of operations; 

(iii) An analysis of the general avail¬ 
ability of minorities having requisite 
skills in the immediate labor area; 

(iv) An analysis of minorities having 
requisite skills in an area in which ap¬ 
plicant or recipient can reasonably 
recruit; 

(v) An analysis of hiring practices for 
the past year, including recruitment 
sources and testing, to determine wheth¬ 
er equal employment opportunity is be¬ 
ing afforded in all job categories; and 

(vi) An analysis of upgrading, trans¬ 
fer, and promotion practices for the past 
year to determine whether equal employ¬ 
ment opportunity is being afforded. 

(3) The affirmative action program 
shall set forth in detail a plan to insure 
that with respect to the project, program 
or activity financed in whole or in part 
through financial assistance under the 
Rail Acts, minorities have an opportu¬ 
nity to participate in employment in pro¬ 
portion to the percentage of the minor¬ 
ity work force in the area where the ap¬ 
plicant’s or recipient’s operations are lo¬ 
cated as compared to the total work 
force, and that such minorities have an 
equal opportunity for promotion or up¬ 
grading. Where appropriate because of 
prior underutilization of minority em¬ 
ployees, the program shall establish spe¬ 
cific goals and timetables to utilize mi¬ 
nority employees in such projects, pro¬ 
grams or activities in the above-men¬ 
tioned proportion. 

(c) Contracts: (1) The affirmative ac¬ 
tion program shall include details of pro¬ 
posed contracts in excess of $10,000 to be 
awarded in connection with projects, 
programs and activities funded in whole 
or in part through financial assistance 
under the Rail Acts, for the first five 
years of the project, program or activity, 
or the period during which such projects, 
programs and activities will be undertak¬ 
en. whichever is the lesser (“program 
period”). The details shall include a de¬ 
scription of the services or products 
which will be sought including estimated 
quantities, the location where the serv¬ 
ices are to be provided, the manner in 
which proposals will be solicited (e.g., 
cost plus fixed fee. fixed price) the man¬ 
ner in which contracts will be awarded 
(eg., competitive or sole source). The 
plan shall also give details as to bidding 
procedures, and information as to other 
qualifications for doing business with 
applicant or recipient. 

(2) The affirmative action program 
shall review the procurement practices 
of applicant or recipient for the full year 
preceding the date of the submission of 
the affirmative action program and eval¬ 
uate the utilization of minority busi¬ 
nesses in its procurement activities. Such 
evaluation of utilization of minority busi¬ 
nesses shall include the following: 

(i) An analysis of awards of contracts 
to minority businesses during such year 
describing the nature of goods and serv- 
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ices purchased and the dollar amount in¬ 
volved; and 

(ii) A comparison of the percentage 
of awards of contracts to minority busi¬ 
nesses (by number of contracts and by 
total dollar amount involved) to the 
total procurement activity of applicant 
or recipient for said year. 

(3) The affirmative action program 
shall set forth in detail applicant’s or 
recipient’s plan to insure that minority 
businesses are afforded a fair and repre¬ 
sentative opportunity to do business with 
applicant or recipient (both in terms of 
number of contracts and dollar amount 
involved) for the program period. Such 
plan shall identify specific actions to be 
taken to: 

(i) Designate a liaison officer who will 
administer the minority business pro¬ 
gram; 

(ii) Provide for adequate and timely 
consideration of the availability and po¬ 
tential of minority businesses in all pro¬ 
curement decisions; 

(iii) Assure that minority businesses 
will have an equitable opportunity to 
compete for contracts, by arranging 
solicitation time for the preparation of 
bids, quantities, specifications, and 
delivery schedules so as to facilitate the 
participation of minority businesses and 
by assisting minority businesses who are 
potential contractors in preparing bid 
materials and in obtaining and main¬ 
taining suitable bonding coverage, in 
those instances where bonds are re¬ 
quired; 

(iv) Maintain records showing that 
the policies set forth in this part are 
being complied with; 

(v) Submit quarterly reports of the 
records referred to in paragraph (c)(3) 
(iv) of this section in such form and 
manner as the Administrator may 
prescribe; and 

(vi) Where appropriate because of 
prior underutilization of minority busi¬ 
nesses. establish specific goals and time¬ 
tables to utilize minority businesses in the 
performance of contracts awarded. 

(4) Where applicant or recipient is a 
successor organization, its affirmative 
action plan shall review the hiring and 
procurement practices of its predecessor 
organization or organizations. 

§ 265.15 Implementation and mainte¬ 
nance of affirmative action program. 

The affirmative action program with 
respect to employment and procurement 
practices shall set forth in detail appli¬ 
cant’s or recipient’s program to imple¬ 
ment and maintain its recommended ac¬ 
tion program to insure that persons and 
businesses are not discriminated against 
because of race, color, national origin or 
sex. and that minorities and minority 
businesses have equal employment and 
contractual opportunities with applicant 
or recipient. In developing its mainte¬ 
nance program for employment, appli¬ 
cants and recipients shall consider the 
applicable regulations of the Department 
of Labor implementing Executive Order 
11246 at 41 CFR 60-2, Subpart C, which 
provisions may also be helpful in imple¬ 
menting and maintaining applicant’s or 
recipient’s procurement program. 
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§ 265.17 Review of affirmative action 
program. 

(a) In order for an affirmative action 
program to be acceptable, it must have 
the written approval of the Adminis¬ 
trator. 

(b) The Administrator recognizes that 
there may be some exceptional situations 
where the requirements of §§ 265.13 
through 265.15 may not fulfill the affirm¬ 
ative action objectives sought or that 
those objectives may better be achieved 
through modified or different require¬ 
ments. Accordingly, the applicant, recipi¬ 
ent or contractor may request approval 
for modified or different requirements 
that substantially embody the require¬ 
ments of §§ 265.13 through 265.15. Such 
a request must also include showings 
that the particular situation is excep¬ 
tional and that the modified or different 
proposals substantially comply with the 
objectives of the affirmative action pro¬ 
gram. Such requests carry a substantial 
burden for Justification. If the Admin¬ 
istrator determines that the burden has 
been met, he may waive or modify these 
requirements or impose different require¬ 
ments as he deems necessary to further 
the objectives sought herein. 

Subpart C—Compliance 
§ 265.19 Compliance information. 

(a) Each recipient and contractor shall 
keep such records and submit to the 
Administrator complete and accurate 
reports, arsuch times, and in such form, 
and containing such information as the 
Administrator may determine to be nec¬ 
essary to enable him to ascertain whether 
the recipient or contractor has complied 
or is complying with this part. These rec¬ 
ords shall show in connection with the 
project, programs or activities funded in 
whole or in part through financial assist¬ 
ance under the Rail Acts: 

(1) Procedures which have been 
adopted to comply with the policies set 
forth in this part, including the estab¬ 
lishment of a source list of minority busi¬ 
nesses; 

(2) Specific efforts to identify and 
award contracts to minority businesses; 
and 

(3) Awards to minority businesses on 
the source list. 

(b) Each recipient shall permit access 
by the Administrator during normal busi¬ 
ness hours to such of its books, records, 
accounts and other sources of informa¬ 
tion and its facilities as may in the opin¬ 
ion of the Administrator be necessary to 
ascertain compliance with this Part. 

(c) Each recipient or contractor shall 
make available to participants, benefici¬ 
aries and other interested persons, such 
information regarding the provisions of 
this part and the applicability to the pro¬ 
gram, project or activity under which the 
recipient received financial assistance 
from the Rail Acts or under which the 
contractor is awarded a contract and 
make such information available to them 
in such manner as the Administrator 
finds necessary to apprise such persons of 
the protections against discrimination 
assured them by the Act and this part. 


§ 265.21 Conduct of investigations. 

(a) The Administrator shall from time 
to time review the practices of recipients 
and contractors to determine whether 
they are complying with this part. The 
Administrator shall to the fullest extent 
practicable seek the cooperation of recip¬ 
ients and contractors in obtaining com¬ 
pliance with this part and shall provide 
assistance and guidance to recipients and 
contractors to help them comply volun¬ 
tarily with this part. 

(b) Any person who believes himself 
or herself or any other person to be sub¬ 
jected to discrimination prohibited by 
this part, may file with the Administra¬ 
tor a written complaint. A complaint 
must be filed not later than sixty (60) 
days after the date complainant discov¬ 
ers the alleged discrimination, unless the 
time for filing is extended by the Admin¬ 
istrator. 

(c) The Administrator will make a 
prompt investigation in cases where a 
compliance review, report, complaint or 
other information indicates a possible 
failure to comply with this part. 

<d) (1) If an investigation pursuant 
to paragraph (c) of this section indicates 
a failure to comply with this part, the 
Administrator shall within ten (10) days 
after such determination so inform the 
recipient or contractor in writing of the 
specific grounds for alleging noncompli¬ 
ance and the matter shall be resolved by 
informal means whenever possible. The 
notice shall provide that, if it has been 
determined that the matter is not re¬ 
solved by informal means within thirty 
(30) days after the delivery of the notice, 
action will be taken as provided for in 
§ 265.23. 

(2) If an investigation does not war¬ 
rant action pursuant to subparagraph 
(1) of this paragraph, the Administrator 
shall within ten (10) days after such de¬ 
termination so inform the recipient, or 
contractor and the complainant, if any, 
in writing. 

(e) No recipient, or other person shall 
intimidate, threaten, coerce or discrimi¬ 
nate against any individual for the pur¬ 
pose of interfering with any right or priv¬ 
ilege secured by section 905 of the Act 
or this part, or because he or she made 
a complaint, testified, assisted or par¬ 
ticipated in any manner in an investiga¬ 
tion, proceeding or hearing under this 
part. The identity of complainants shall 
be kept confidential at their election dur¬ 
ing the conduct of any investigation, pro¬ 
ceeding or hearing under this part. But 
when such confidentiality is likely to ad¬ 
versely affect the outcome, the complain¬ 
ant will be advised for the purpose of 
waiving the privilege. 

§ 265.23 Procedures for effecting com¬ 
pliance. 

(a) Whenever the Administrator de¬ 
termines that any recipient, or contrac¬ 
tor has failed to comply with provisions 
of this part, or with any Federal civil 
rights statute, or with any order or reg¬ 
ulation issued under such a statute, and 
such failure has not been resolved by 
informal means pursuant to § 265.21, the 
Administrator shall within ten (10) days 


after such determination notify such re¬ 
cipient or contractor in writing of the 
specific grounds for alleging noncom¬ 
pliance, and the right of such person to 
respond to such determination in writing 
or to request an informal hearing. Sub¬ 
ject to the provisions of paragraphs (b) 
through (e) of this section, the recipient 
or contractor shall have sixty (60) days 
from the date of delivery of the notice 
within which to comply. The recipient 
or contractor may be entitled to addi¬ 
tional time if it is demonstrated that 
compliance is not possible within the 
sixty (60) day period and that the nec¬ 
essary initial curative actions were un¬ 
dertaken promptly and have been dili¬ 
gently prosecuted toward completion. 
The Administrator shall specify the last 
day upon which curative action must be 
completed to his satisfaction. Unless the 
Administrator determines that compli¬ 
ance cannot be reasonably attained, fail¬ 
ure to take curative action shall be 
grounds for the Administrator to: 

(1) Direct that no further Federal fi¬ 
nancial assistance be provided to the re¬ 
cipient; 

(2) Refer the matter to the Attorney 
General with a recommendation that an 
appropriate civil action be instituted; 

(3) Exercise the powers and functions 
provided by Title VI of the Civil Rights 
Act of 1964 (42 U.S.C. 2000 d et seq.); or 

(4) Take such other actions as may be 
provided by law or this part. 

(b) Persons receiving notification and 
a directive pursuant to paragraph (a) of 
this section may within thirty (30) days 
after receipt respond to the notice in 
writing in lieu of requesting an informal 
hearing as specified in paragraph (c) of 
this section. The Administrator will make 
a determination as to compliance with¬ 
in thirty (30) days after receipt of such 
written response, and advise the person 
in writing of his determination. If the 
Administrator determines that compli¬ 
ance is reasonably attainable and that 
such person has failed to comply with the 
provisions of this part or with his di¬ 
rective, the Administrator shall pursue 
the remedies set forth in paragraph (a) 
of this section. 

(c) Persons receiving notification and 
a directive pursuant to paragraph (a) of 
this section may within ten (10) days 
after receipt request an informal hear¬ 
ing in lieu of filing a written response as 
specified in paragraph (b) of this sec¬ 
tion. The Administrator may, in his dis¬ 
cretion, grant a request for an informal 
hearing for the purpose of inquiring into 
the status of compliance of such person. 
The Administrator will advise persons 
subject to his directive in writing as to 
the time and place of the informal hear¬ 
ings and may direct such persons to bring 
specific documents and records, or fur¬ 
nish other relvant information concern¬ 
ing their compliance status. When so re¬ 
quested, such person shall attend and 
bring the requested information. The 
time and place so fixed shall be reason¬ 
able and shall be subject to change for 
cause. The complainant, if any, shall be 
advised of the time and place of the hear¬ 
ing. The failure of such person to request 
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a hearing or to appear at a hearing for 
which a date has been set shall be 
deemed to be a consent to the applicabil¬ 
ity of the procedures set forth in para¬ 
graph (a) of this section. 

(d) The hearing shall be conducted by 
a hearing officer appointed by the Ad¬ 
ministrator. Such hearings shall com¬ 
mence within twenty (20) days from the 
date the hearing is granted and shall be 
concluded no later than thirty (30) days 
from the commencement date. Parties to 
informal hearings may be represented by 
counsel or other authorized representa¬ 
tive and shall have a fair opportunity to 
present any relevant material. Formal 
rules of evidence will not apply to such 
proceedings. 

(e) Decisions and notices. (1) Within 
ten (10) days after the conclusion of 
such hearings, the hearing officer will 
advise the Administrator, in writing, of 
his views and recommendations as to 
compliance with this part and a copy of 
such decision shall be sent by registered 
mail, return receipt reouested, to the re¬ 
cipient or contractor. If the hearing of¬ 
ficer in his decision determines that the 
recipient or contractor is in noncomDli- 
ance with this part, he may. if he deter¬ 
mines that substantial noncompliance 
exists and it is unlikely that comoliance 
will be obtained, or that a lack of good 
faith exists, or for other good cause, 
order that further financial assistance, in 
whole or in part, be suspended pending 
the making of a final decision in the mat¬ 
ter. 

(2) The recipient or contractor may 
file exceptions to the hearing officer’s de¬ 
cision, with his reasons therefor, with 
the Administrator within thirty (30) 
days of receipt of the initial decision. 
Within twenty (20) days, after the time 
for filing for exceptions, the Administra¬ 
tor shall determine, in writing, whether 
or not the parties involved are in compli¬ 
ance with this part. A copy of the Admin¬ 
istrator’s decision will be given to the 
recipient or contractor and to the com¬ 
plainant, if any. 

(3) If the Administrator determines 
that compliance can reasonably be at¬ 
tained, his decision shall provide that if 
such person fails or refuses to comply 
with the decision of the Administrator 
within thirty (30) days after receipt of 
the decision, the Administrator shall: 

(i) Direct that no further Federal as¬ 
sistance be provided to such a person; 

(ii) Refer the matter to the Attorney 
General with a recommendation that an 
appropriate civil action be instituted; 

(ill) Exercise the powers and functions 
provided by Title VI of the Civil Rights 
Act of 1964; and/or 

(iv) Take such other actions as may be 
provided by law or this part. 

(4) A recipient or contractor adversely 
affected by a decision of the Administra¬ 
tor issued under paragraph (a) or (e) of 
tms section shall be restored to full eli¬ 


gibility to receive Federal assistance or 
award of a federally assisted contract if 
the recipient or contractor takes com¬ 
plete curative action to eliminate the 
noncompliance with this part and if the 
recipient or contractor provides reason¬ 
able assurance that the recipient or con¬ 
tractor will fully comply with this Part. 

Appendix A 

Financial assistance to which this part 
applies: 

(a) Railroad Revitalization and Regulatory 
Reform Act of 1976. 

(1) Purchase of redeemable preference 
share or trustee certificates Issued by raU- 
roads pursuant to section 505; 

(2) Guarantee of obligations, the proceeds 
of which will be used to acquire, or rehabili¬ 
tate or Improve rail facilities, or equipment, 
pursuant to section 511; and 

(3) Grants and contracts made to Imple¬ 
ment the Northeast Corridor project under 
section 704. 

(b) Regional Rail Reorganization Act of 
1973, as amended. 

(1) Loans made by the United States Rail¬ 
way Association (USRA) pursuant to section 
211 ; 

(2) Purchase of securities of ConRall by 
USRA pursuant to section 216; and 

(3) Grants to States, or local or regional 
authorities for rail continuation assistance 
under section 402. 

(c) Department of Transportation Act. 

(1) Grants to States for rail freight assist¬ 
ance programs under section 5 (Sec. 803 of 
the Railroad Revitalization and Regulatory 
Reform Act of 1976). 

(2) Grants under section 4(1) tor the plan¬ 
ning, preservation and conversion of rail pas¬ 
senger terminals of historical or architec¬ 
tural significance. 

(d) Rail Passenger Service Act. 

(1) Grants to Amtrak under section 601. 

Dated: October 19, 1976. 

Asaph H. Hall, 
Administrator , 

Federal Railroad Administration. 

(FR Doc.76-31038 Filed 10-21-76:8:45 am] 


DEPARTMENT OF LABOR 

Office of the Secretary 
[29CFR Parts 94 and 97] 

MIGRANT AND OTHER SEASONALLY 
EMPLOYED FARMWORKERS 

Comprehensive Employment and Training 
Programs, Correction 

In FR 46124, Vol. 41, No. 203—Tues¬ 
day, October 19, 1976, November 1, 1976, 
was given as the deadline for receipt of 
comments. The date should read Novem¬ 
ber 17,1976. 

Signed this 20th day of October, 1976, 
at Washington, D.C. 

Pierce A. Quinlan, 
Administrator , Office of Com- 
prehensive Employment De¬ 
velopment. 

JFR Doc.76-31266 Filed 10-21-76:8:45 am] 


ENVIRONMENTAL PROTECTION 
AGENCY 
[ 40 CFR Part 52 ] 

[FRL 634-11 

APPROVAL AND PROMULGATION OF 

IMPLEMENTATION PLANS—VERMONT 

Proposed Changes in Regulations for Com¬ 
bustion Contaminants and Particulate 

Matter From Incinerators 

On May 31, 1972 (37 FR 10842) pursu¬ 
ant to section 110 of the Clean Air Act 
and 40 CFR Part 51. the Administrator 
approved, with exceptions, the Vermont 
Implementation Plan for the attainment 
of national ambient aid quality 
standards. 

On July 19, 1976, the Secretary of En¬ 
vironmental Conservation submitted a 
proposed revision to the State Implemen¬ 
tation Plan. The revision includes regu¬ 
latory changes which have already been 
adopted as State regulations by the 
Agency of Environmental Conservation. 
The regulations have been submitted to 
EPA for evaluation according to the 
criteria of 42 U.S.C. 1857c-5a. If the 
criteria are satisfied, the regulations will 
be added to the federally approved State 
Implementation Plan. The changes make 
the Vermont regulations consistent with 
EPA emission limitations and testing 
methods. The effect of the changes to the 
State regulations may be summarized as 
follows: 

Regulation 5-221: Prohibition of Pol¬ 
lution Potential Materials in Fuel. A new 
subsection (b) would set emission limita¬ 
tions of*.80 lb. SO per million BTU heat 
input for new stationary liquid fossil fuel 
fired steam generators greater than 250 
million BTU’s and 1.2 lb. SOj per million 
BTU for solid fossil fuels. 

Regulation 5-231: Prohibition of Par¬ 
ticulate Matter; Section 2, Incinerator 
Emissions. Changes to subsection (a) of 
section 2 revise this subsection to apply 
to incinerators with a charging rate of 
less than 50 tons per day and add a new 
section (c). which would specify an emis¬ 
sion limitation of 0.08 grains per dry 
standard cubic foot for incinerators with 
a charging rate of 50 tons or more per 
day. This change removes the exemption 
for smaller incinerators, thus providing 
that all new incinerators are subject to 
these emission limitations. 

Regulation 5-231: Section 3 Combus¬ 
tion Contaminants. Changes to this sec¬ 
tion make the regulation applicable to 
sources of a smaller capacity by revising 
the source category size cutoff of 300 mil¬ 
lion BTU/hour to 250 million BTU/hour 
in subsections a(2) and a(3). Subsection 
(c) is eliminated. 

Regulation 5-231: Section 6, Installa¬ 
tions Constructed Subsequent to April 
30, 1971. This section affecting asphalt 
plants is revised to change allowable 
emissions of particulate matter from .07 
to .04 grains per dry standard cubic foot. 
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Regulation 5.303: Standards. This reg¬ 
ulation is revised to include the pulse 
fluorescent method as an acceptable 
method for the determination of ambient 
SOj concentration. 

Copies of the Vermont submission are 
available for public inspection during 
normal business hours at the Environ¬ 
mental Protection Agency, Region I, JFK 
Federal Building, Room 2113, Boston 
Massachusetts 02203; the Agency of En¬ 
vironmental Conservation, Air and Solid 
Waste Programs, Division of Environ¬ 
mental Engineering. Montpelier, Ver¬ 
mont 05602; and the Freedom of Infor¬ 
mation Center. EPA, 401 M Street, SW., 
Washington, D.C. 20460. 

The Regional Administrator hereby is¬ 
sues this notice setting forth the Ver¬ 
mont revision as proposed rulemaking 
and advises the public that interested 
persons may participate in this rule- 
making by submitting written com¬ 
ments, preferably in triplicate to the 
Regional Administrator, EPA, Region I, 
JFK Federal Building, Room 2113, Bos¬ 
ton. Massachusetts 02203. Relevant 
comments received on or before Novem¬ 
ber 22, 1976. Comments received will be 
available during normal working hours 
at the Region I office. 

The Administrator’s decision to ap¬ 
prove or disapprove the plan is based 
on whether it meets the requirements of 
section 110(a) (2) (A)-(H) of the Clean 
Air Act and EPA regulations in 40 CFR 
Part 51. 

(Sec. 110(a). Clean Air Act, as amended, 
(42 US.C. 1857c-5(a)). 

Dated: October 13.1976. 

John A. S. McGlennon. 

Regional Administrator. 

[FR Doc.76-31140 Filed 10-21-76;8:45 ami 


[ 40 CFR Part 60 ] 

Advanced Notice of Proposed Rulemaking 
of Air Emission Regulations 

SYNTHETIC ORGANIC CHEMICAL 
MANUFACTURING INDUSTRY 

[FRIi 633-2J 

The Clean Air Act amendments of 1970 
require the Environmental Protection 
Agency to coordinate and lead the de¬ 
velopment and implementation of regu¬ 
lations on air pollution. These include 
State Implementation Plans, standards 
of performance for new and modified 
stationary sources of pollution and haz¬ 
ardous air pollutant standards. The cur¬ 
rent seriousness of the national oxidant 
problem and the potential seriousness of 
toxic organic chemical emissions indicate 
a need for an accelerated program to reg¬ 
ulate vapor-phase organic emissions to 
the atmosphere. To date, the synthetic 
organic chemical manufacturing indus¬ 
try has received little attention in this 
regard, principally because efforts were 
directed at other pollutants and at those 
hydrocarbon sources for which control 
technology was readily available. 

Accordingly, the Agency has initiated 
a study of the synthetic organic chemi¬ 
cal manufacturing industry with the in¬ 


tent to develop regulations for this in¬ 
dustry, along with other attendant tech¬ 
nical documentation. This program will 
have both broad environmental impact, 
by reducing nationwide oxidant levels 
and emissions of potentially toxic organic 
chemicals, and economic impact, in 
terms of added industry control costs and 
their attendant effects on organic chem¬ 
ical-based product prices. Thus, Inter¬ 
ested persons are invited to participate 
in Agency efforts by submitting written 
data, opinions or arguments as they may 
desire. 

The Agency is specifically interested 
in information on the following aspects 
of synthetic organic chemicals as an air 
pollutant and the industry that manu¬ 
factures these chemicals: Industry defi¬ 
nition; emission data; toxicological data; 
identification or processes, procedures 
and equipment that are responsible for 
emissions; information concerning both 
demonstrated control technology and 
processes, procedures and equipment that 
are inherently controlled: costs associ¬ 
ated with the control of emissions of 
organic chemicals; and analytical and 
sampling techniques for organic chemi¬ 
cals. Communication on these or any 
other aspects of this program should be 
submitted to: The Environmental Pro¬ 
tection Agency, Office of Air Quality 
Planning and Standards, Emission 
Standards and Engineering Division, Re¬ 
search Triangle Park, North Carolina 
27711, Attention: Mr. Don R. Goodwin. 

Dated: October 15,1976. 

Alvin L. Alm, 
Administrator . 

[FR Doc.76-31025 Filed 10-21-76;8:45 ami 


FEDERAL POWER COMMISSION 

[18 CFR Part 2] 

[Docket No. RM77-1] 

JUST AND REASONABLE RATE OF RE¬ 
TURN ON EQUITY FOR NATURAL GAS 
PIPELINE COMPANIES AND PUBLIC 
UTILITIES 

Proposed Statement of Policy 

October 15, 1976. 

Pursuant to the Administrative Proce¬ 
dure Act (APA) 5 U.S.C. 551, et seq. 
(1970) and sections 4, 5, 7, 8, 14, 15, and 
16 of the Natural Gas Act, 1 notice is 
hereby given that the Commission pro¬ 
poses to issue a Statement of Policy with 
respect to the determination of a Just 
and reasonable rate of return on equity 
capital for natural gas pipeline compa¬ 
nies and public utilities. 

Section 4(a) of the Natural Gas Act* * 
and section 205(a) of the Federal Power 
Act 1 require that all rates subject to the 
jurisdiction of the Commission "be just 
and reasonable". Congress, however, has 
provided no formula by which the Just 

» 52 Stat. 822, 823. 824, 825, 828. 829. 830; 66 
Btftt. 83, 84; 61 Stat. 459; 76 Stat. 72; 15 U.S.C. 
717c, 717d. 717g, 717m, 717n, and 717o. 

•15 US.C. 717c (1970). 

3 49 Stat. 851; 16 U.S.C. 824d(a). 


and reasonable rate is to be determined/ 
Moreover, neither the legal standards in 
decisions of the Courts on a fair rate of 
return for regulated utilities* nor the 
economic determinants of the cost of 
equity capital lend themselves to precise 
quantification. As a practical matter, 
therefore, the Commission as an expert 
body has considerable judgmental dis¬ 
cretion in deciding what percentage re¬ 
turn should be allowed on a rate base. 
Since it is not the methodology but the 
end-result of the Commission’s action 
which is the final test of lawfulness/ we 
have determined that the litigation of 
the rate of return issue in rate proceed¬ 
ings can be expedited by setting forth 
an analytical format for the cost of 
equity capital and a set of evidentiary 
criteria which the Commission proposes 
to use in fixing the allowed rate of return. 

The need to consider ways of reducing 
the uncertainty over regulatory stand¬ 
ards is especially acute at the present 
time because of the mounting backlog 
of rate increase filings and the prolonged 
exposure of the affected companies to 
contingent refunds of indefinite amounts 
of revenues. Return on equity capital is 
the principal component of the overall 
rate of return that is repeatedly and in¬ 
tensively litigated in rate proceedings. 
We believe that the adoption of a State¬ 
ment of Policy, as proposed herein, will 
expedite the adjudicatory process at 
both the trial and decisional stages, 
achieve more consistency in rate of re¬ 
turn allowances, help ameliorate the fi¬ 
nancial problems of the regulated com¬ 
panies, and thereby reduce the ultimate 
cost of energy to consumers. 

A recent Commission Opinion de¬ 
scribed the problem the Commission of¬ 
ten faces in dealing with the hearing 
record on rate of return: "To the extent 
that current market data is made part 
of the evidentiary presentation, the Com¬ 
mission oftentimes is not given, nor can 
it determine, a logical basis on which to 
connect this record data with the recom¬ 
mended rate of return. This situation 
not only severely hampers the Commis¬ 
sion’s decision making process but, as 
noted above, reduces the overall value of 
that participant’s rate of return recom¬ 
mendations.” T That Opinion also calls 
attention to "the need for rate of return 
witnesses to address themselves better to 
the effect prevailing market conditions 
will have upon the ability of a utility to 
raise capital." • 

In preparing this proposed Statement 
of Policy we have had the benefit of a 
report, "Standards for Determining a 
Fair Rate of Return on Equity Capital for 
Regulated Companies," prepared by the 
Commission’s Office of Economics. That 


4 FPC v. Hope Natural Gas Co ., 320 UJ5. 591 
(1944). 

5 See. Bluefleid Water Works and Improve - 
ment Co. v. PSC of West Virginia , 262 U S. 
679 (1923). and FPC v. Hope Natural Gas Co., 
supra, at p. 600. 

• Hope, supra, at p. 602. 

1 Opinion No. 768, Nevada Power Co., Dock¬ 
et No. E—8721, July 7, 1976, page 12 (mixneo). 

•Ibid. 
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report is reproduced as an appendix to 
this notice. 

The Office of Economics recommends 
that the Commission promulgate an 
order establishing a “zone of reasonable¬ 
ness " for the "typical'* or "average" elec¬ 
tric utility or gas pipeline company. As 
set forth in the above-mentioned report, 
the Office of Economics believes thatrthis 
action, combined with better hearing 
records on rate of return, will have sev¬ 
eral advantages. These include bolster¬ 
ing the confidence of investors in com¬ 
panies under the Commission’s jurisdic¬ 
tion and assistance to Administrative 
Law Judges in ruling on the admissibil¬ 
ity of rate of return evidence and in lim¬ 
iting cross-examination to relevant ave¬ 
nues of inouiry. as well as possible facili¬ 
tation of stipulations by parties to a rate 
of return early in the hearing process or 
in settlement conference. In addition, the 
Office of Economics states the opinion 
that establishment of a "zone of reason¬ 
ableness" could be useful in disposing of 
the rate of return issue in many cases 
that come before the Commission on the 
ground that the cost of equity capital 
may be nearly the same for a sizable 
group of companies in each of the two 
industries. Finally, it is argued by the 
Office of Economics that the "zone" could 
serve as a benchmark reflecting general 
market conditions affecting the cost of 
equity capital, thereby permitting the 
Commission to devote more attention to 
intercompany differences and special cir¬ 
cumstances affecting the specific com¬ 
pany whose rates are being adiudicated. 

Interested parties are invited to com¬ 
ment on the desirability of establishment 
bv the Commission of "zones of reason¬ 
ableness" for costs of equity caoital to 
the two classes of jurisdictional com¬ 
panies and on the manner in which such 
zones should be established. We call at¬ 
tention to the conclusion in the Office of 
Economics report that the "zone of rea¬ 
sonableness" for return on common 
equity of electric utilities was 13.3 per¬ 
cent to 14.5 percent in 1975. We invite 
comments on the methodology that is 
used in that report, the reasonableness 
of the results for electric utilities, and 
the applicability of a comparable meth¬ 
odology for estimating the current "zone 
of reasonableness" for both electric utili¬ 
ties and natural gas pipeline companies. 
Any rate of return zone that is to be es¬ 
tablished in the future as a standard 
would be subject to periodic revision with 
changes in the general financial situation 
or with changes having a special impact 
on one or the other of the regulated 
industries. 

The proposed Statement of Policy 
would amend Part 2 of Title 18 CFR by 
adding § 2.92 as follows: 


§ 2.92 Rates of return 
ital. 


on equity cap. 


ta) In the interest of developing a 
more informative hearing record on the 
cost of equity capital to natural gas pipe¬ 
line companies and public utilities, par- 
Ucipants in rate proceedings shall in- 
^ude, along with such other showings as 
they wish to make, a display of their 


recommended rates of return on equity 
capital in a discounted cash flow (DCF) 
format equating the market value of the 
company’s stock with the present value 
of the income stream that the stockhold¬ 
ers might reasonably expect to receive in 
the future. 

(b) The general form of the DCF for¬ 
mat shall be the following formula: 


Rate of return 


Annual dividend 
Market price 

■f Growth rate of dividends 


The bases for annual dividend, market 
price, and the growth rate shall be 
explained. 

(c) Alternative DCF formulas may also 
be presented. These should be supported 
with a full explanation of the assump¬ 
tions for earnings projections, pay-out 
ratios, new capital financing and other 
factors that are presumed to influence 
investors’ expectations. 

(d) Each rate of return recommenda¬ 
tion shall be supported with projections 
of the impact of the recommended rate 
on the regulated company’s future earn¬ 
ings, dividends, interest coverage ratio, 
and other factors likely to affect the com¬ 
pany’s ability to raise new debt and 
equity funds in the capital market. 

(e) Additional supporting evidence 
shall be provided in the form of com¬ 
pany-specific data, such as capital struc¬ 
ture. eamings-price ratios, bond ratings, 
market-to-book ratios, and evidence, if 
any, of extraordinary business risks and 
other factors affecting the quality of the 
company’s earnings; the company’s past 
earnings and financing experience should 
be documented and reference may also 
be made to earnings comparisons with 
other comparable-risk companies. 

(f) In cases in which the company in 
question has little or no common stock 
traded in the stock market, the DCF 
analysis should be made with reference to 
the parent company’s stock; an analysis 
of the relative risks of equity investment 
in the parent and susbidiary should be 
presented. 

(g) In cases in which the company is 
involved in regulated and non-regulated 
businesses, an analysis should be pre¬ 
sented of the comparative risks of the 
different lines of activity; furthermore, 
where a substantial portion o the com¬ 
pany’s revenues are subject to state or 
local regulation, important differences 
where a substantial portion of the com¬ 
mission’s rules and standards should be 
documented along with a summary of 
recent actions by other regulatory bodies 
havng an impact on the company’s 
operations and financial condition. 

(h) These suggested guidelines for 
rate of return presentations are not in¬ 
tended to endorse a formulary approach 
to rate of return decisions or to exclude 
other possible methodologies for estimat¬ 
ing the required rate of return on equity 
capital. Rather, the guidelines are de¬ 
signed to permit the Commission to 
examine in a more precise way the evi¬ 
dentiary basis, along with the Judg¬ 
mental factors, for each rate of return 
recommendation. The judgmental fac¬ 
tors that will necessarily influence the 
Commission’s decisions can be applied 


more knowingly to the extent that they 
can be fitted into an analytical 
methodology that is quantified. 

Any interested persons may become a 
party to this proceeding by filing with 
the Secretary of the Commission, on or 
before November 3, 1976, a notice of in¬ 
tention to respond: parties having a com¬ 
mon interest shall combine in a group, 
where practicable and desirable. The 
Secretary will prepare and publish, by 
November 12, 1976. a list of all parties 
including groups of parties. Parties shall 
certify that all other parties, or group’s 
designated representative, have been 
served with a copy of each filing made 
hereunder. 

Responses in writing concerning this 
proposed rulemaking shall be filed with 
the Secretary at the Federal Power 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426, by Decem¬ 
ber 14, 1976. The submittal shall state 
the name, title, mailing address, and 
telephone number of the person or per¬ 
sons to whom communications concern¬ 
ing this matter should be addressed. An 
original and fourteen conformed copies 
of such response shall be filed with the 
Commission. Responses to the submittal 
shall be filed no later than January 12, 
1977, in the same form and number as 
the original submittals. All submittals 
and responses will be placed in the Com¬ 
mission’s public files and will be avail¬ 
able for inspection in the Commission’s 
Office of Public Information, 825 North 
Capitol Street. NE., Washington, D.C. 
20426, during regular business hours. 

All statements and submittals in 
response to this notice shall be under 
oath, acknowledged by a notary pub¬ 
lic or comparable official, as follows: 

-being duly sworn, deposes 

(Name) 

and says that he is (title and organiza¬ 
tion, if filing is in a representative ca¬ 
pacity) that he is authorized to verify 
and file this document, that he has ex¬ 
amined the statements contained in the 
submittal or response, and that all such 
statements are true and correct to the 
best of his knowledge, information, and 
belief. The parties preparing statements 
and submittals, other than prepared 
data sheets, in response to this rulemak¬ 
ing shall insert line numbers on each 
page in the left-hand margin. 

By the Commission. 

Kenneth F. Plumb, 
Secretary . 

Appendix 

STANDARDS FOR DETERMINING A FAIR RATE OF 

RETURN ON EQUITY CAPITAL FOR REGULATES 

COMPANIES 


A Report to the 
FederAl Power Commission 
by the 

Office of Economics 
Federal Power Commission 

September 1976. 

STANDARDS FOR DETERMINING A FAIR RATE OF 
RETURN ON EQUITY CAPITAL FOR REGULATED 
COMPANIES 

The purpose of this report is to suggest an 
analytical format and a set of evidentiary 
criteria for the Commission’s use in Judging 
a fair rate of return on equity capital in rate 
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proceedings. We believe that by adopting a 
Statement of Policy In line with our pro¬ 
posals the Commission will be able to expedite 
the regulatory process and at the same time 
elicit a more Informative evidentiary basis 
for Its decisions. A Statement of Policy will 
also help to reduce the uncertainty over the 
applicable regulatory standards. This will 
tend to lower the cost of capital to regulated 
companies and the cost of gas and electricity 
to consumers. 

While the recommendations In this report 
are limited to rate of return standards, we 
view other components of a utility’s cost 
of service, such as depreciation rates and cost 
allocation formulas, as promising candidates 
for similar future regulatory treatment. 

DEFINITION OF THE COST OF EQUITY CAPITA!. 

We begin by noting that there is no fixed 
amount or rate which a utility Is required 
to pay its common stockholders or which 
the latter have a legal right to receive. 
Whereas investors in senior securities, such 
as bonds or preferred stock, acquire a con¬ 
tractual claim to stated amounts of Interest 
or dividends. Investors In common stock ac¬ 
quire an ownership claim of indefinite value, 
being a claim on the residual earnings after 
all other costs of the utility have been met. 
This essentially speculative claim is capi¬ 
talized in the market price of the utility’s 
common stock. 

The logical starting point for determining 
a company’8 cost of equity capital Is the 
market price of its common stock. Implicit 
in that price Is the rate of compensation 
which Investors require for providing equity 
capital. Just as the company must offer the 
going market rate for the other resources 
it uses (labor, fuel, equipment, debt capital, 
etc.), so must It offer the going market rate 
for its equity capital. Since the latter rate 
Is not quoted as a price in the market place— 
only the capitalized value of Investors* * ex¬ 
pectations Is quoted—one must Infer the 
rate from all available evidence that pre¬ 
sumably influences Investors’ estimates of 
the income stream. Including capital gains 
or losses, that stockholders might reasonably 
expect to receive In the future. The discount 
rate equating the current market price of 
the stock with the present value of investors’ 
expectations is the current market cost of 
equity capital to the company. This discount 
rate is the minimum rate of return a utility 
must be allowed to earn on its equity capital 
in order to be able to offer common stock¬ 
holders the price they require for the use 
of their funds. 

Every regulatory decision on a fair rate of 
return on equity capital Implies a judgment 
by the Commission on the discount rate 
underlying Investors’ decisions to buy or 
sell the utility’s common stock. If the deci¬ 
sion Is on the low side and, as a result, in¬ 
vestors expect the utility to earn less than 
the rate they are demanding, the market 
nrice of the utility’s common stock will settle 
below its book value. This will impair the 
utility’s ability to raise new capital because 
each new stock issue will dilute the value of 
existing stockholders’ shares. On the other 
hand, a Commission decision that is on the 
high side Is likely to result in a market price 
above book value and to impose an unneces¬ 
sary cost on consumers. Stockholders will be 
rewarded more generously than Is necessary 
to protect the utility’s ability to attract new 
caoltal. 

The goal of maintaining the financial In¬ 
tegrity of the utility at the lowest cost to 
consumers will be satisfied only when the 
allowed rate approximates the market dis¬ 


count rate. 1 If the rate is set at that level— 
and if investors anticipate that the utility 
will earn the allowed rate—the market price 
of the utility’s stock will tend to stabilize 
at close to its book value. 8 It is Just such 
reasoning which explains the commonly 
held view that a market-to-book ratio of 
about one indicates that the utility is earn¬ 
ing an adequate return. 

DISCOUNTED CASH FLOW ANALYSIS 

Accepting the above propositions as the 
basis for setting "Just and reasonable’’ rates 
of return, the discounted cash flow (DCF) 
approach provides a useful framework for 
both estimating and analyzing the market 
cost of equity capital. Conceptually, what is 
required is to replicate a knowledgeable in¬ 
vestor's projection of the future cash re¬ 
turns (dividends plus capital gains or minus 
capital losses) from purchasing the utility’s 
stock at its current market price and then 
to derive the discount rate equating the 
present value (or current worth) of the 
projected returns with the market price. 
This is essentially the same sort of calcula¬ 
tion carried out, implicity or explicitly, by 
many security analysts when preparing 
"buy.” "sell.” or "hold” recommendations 
for specific stocks. 

A wldely-used method of solving for the 
DCF rate of return is to apply the following 
formula: 

Rate of return=Dividend yield -h Growth 
rate of dividends 

In the case of a stock selling for $50 per 
share and paying annual dividends of $4 
(l.e., dividend yield = 8.0 percent), the an¬ 
ticipated rate of return, or investors’ dis¬ 
count rate, would be 12 percent if Investors 
are projecting 4 percent annual long-term 
growth of dividends or 14 percent if they are 
projecting 6 percent long-term growth. The 
following table illustrates the arithmetic of 
a simplified DCF model: 



Growth rate. 

4 pet Discount 
rate, 12 pci 

Growth rate, 

8 pet Discount 
rate, 14 pet 


Actual 

Pit seat Actual 
value 

Present 

value 

Purchase price. 

Dividends: 

$50.00 

$50.00 

$50.00 

$50.00 

Year 1 . 

4.00 

3.57 

4.00 

3.51 

Year 2___ 

4. 16 

3.32 

4. 24 

3.26 

Year 3.. 

4.33 

3. OR 

4.49 

3.03 

Year 4. . 

4.50 

2.86 

4.76 

2.82 

Year 5_ 

4. 68 

2.65 

5.05 

2.62 

Market price: Year 5.. 

60.83 

34.49 

66.91 

34.73 

Total: Years 1 to 5.... 

82.50 

49.97 

89.45 

49.97 


In this table the verification of 12 percent 
or 14 percent, depending on, the assumed 
growth rates for dividends, is demonstrated 
by the fact that in each case the total pres¬ 
ent value of dividends plus end-of-period 
market price is equal to the initial purchase 
price. The determination of whether 12 per¬ 
cent or 14 percent is the correct estimate of 
the cost of equity capital requires evaluating 
which income stream more closely resembles 
a reasonable estimate of investor expecta¬ 
tions. 


1 We of course recognize that the optimal 
regulatory policy may be to set the allowed 
return at a level somewhat higher than this 
"bare bones” cost. 

*Thls statement assumes that all of the 
utility’s revenues are subject to regulation 
(see page 6, below) and that the rate base 
valuation is based on book costs. 


Before a DCF model can be used to approx¬ 
imate the rate of return required by in¬ 
vestors. there must be careful analysis of the 
utility’s earnings prospects and its standing 
in the * investment community. The critical 
element in the estimating procedure is, of 
course, the specification of the future cash 
flow anticipated by the marginal supplier of 
equity capital. It should be noted, for ex¬ 
ample, that the model displayed in the table 
is premised on a constant price-dividend ra¬ 
tio for the utility’s stock. (The end-of-period 
market prices are based on the same growth 
rates that are used for dividends.) Moreover, 
the dividend growth rates imply certain as- 
rumptlons regarding pay-out ratios, the util¬ 
ity’s future rate of earnings on equity capital, 
and future equity financing. A 4 percent 
growth rate, for example, would be consistent 
with a 60 percent pay-out ratio and a 10 per¬ 
cent rate of earnings on equity capital, or 
alternatively, a 70 percent pay-out ratio and 
a 13.3 percent earnings rate—provided, how¬ 
ever, that it Is further assumed that all new 
stock Issues would be sold at book value. 
Note, however, that these assumptions need 
only hold at the time the estimate is made. 
Unless investors were expecting the same 
return on book value as on market value 
(Implying that market and book values were 
approximately equal), they would probably 
change their expectations as a result of a 
Commission decision setting the allowed re¬ 
turn equal to the market cost. The Initial 
market price also is an important considera¬ 
tion In applying the model. The price used 
in the calculation should be free of tempo¬ 
rary market disturbances or speculative flur¬ 
ries. 

It is unnecessary to adopt all of the simpli¬ 
fying assumptions that are implicit in the 
above example. The DCF analysis can be 
tailored to accommodate any pattern of cash 
flow projections that one wishes to postulate. 
The only requirement is that the cash flows 
postulated represent reasonable approxima¬ 
tions of the Investor expectations implied in 
current stock prices. 

Obviously, quantifying the analytical 
methodology in a DCF format will not in 
Itself produce accuracy. Our position Is sim¬ 
ply that the use of a DCF format facilitates 
a disciplined application of Judgment to a 
measurement problem that is intrinsicpJly 
difficult, and it therefore exposes in a more 
precise way the limits of reasonableness in 
rate of return determinations. The choice 1s 
net between quantifying and not quantifying 
investors’ expectations, but between quanti¬ 
fication that is explicit and reasoned or im¬ 
plicit and unexamined. 

The Commission's responsibility to allow 
a rate of return consistent with the market 
rate demanded by investors is part of Its 
broader responsibility to allow adequate rev¬ 
enues for the utility's overall financial needs. 
Some utilities have been experiencing financ¬ 
ing problems caused not so much by the al¬ 
lowed rate of return as by other factors, such 
as Inadequate rates of depreciation, ineffi¬ 
ciently designed rate structures, or regula¬ 
tory delays in acting on rate Increase filings. 
The presence of such problems is certain to 
raise the immediate cost of capital to the 
utility, and thus affect the DCF estimation 
of the cost, but it would be preferable for 
the Commission to deal with those problems 
directly rather than to gTant allowed rates 
of return based on temporarily "distorted * 
estimates of the market cost. In so far as 
these other problems are remedied in rate 
proceedings and, as a result, the company’s 
future cost of equity capital can be expected 
to decline, it may be desirable to make some 
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downward adjustment of the current esti¬ 
mated cost. 

It should also be noted that a regulatory 
decision based on the market cost of equity 
capital will not necessarily validate either 
the Investors' expectations of the utility's 
future earnings on rate base or the prevail¬ 
ing market price of the company's stocks. 
Whenever investors are pricing the stock on 
the basis of a higher earnings rate than the 
company requires to attract new capital, 
th market price of the stock will tend to sell 
above its book value. Conversely, whenever 
investors price the stock on the basis of a 
lower earnings rate than the company re¬ 
quires, the stock will tend to sell below Its 
book value. 

In a competitive stock market, stock prices 
tend to adjust to levels at which investors’ 
expected returns on market price from com¬ 
parable risk companies are equal. Thus, when 
one observes a company’s stock selling above 
book value, the Implication Is that investors 
anticipate a higher return on book value 
than on market value. If the allowed rate of 
return is established at the investor’s dis¬ 
count rate gather than at the higher rate 
investors are projecting on book investment, 
the market price of the stock will tend to 
decline to a lower level consistent with the 
Commission’s rate aecislon. At the reduced 
selling price of the stock, the prospective 
return to Investors will again match the 
available returns on comparable risk secu¬ 
rities and the company’s ability to attract 
capital In competition with other borrowers 
will be fully protected. Under circumstances 
tn which a company’s stock price is depressed 
below its book value because of Investor pes¬ 
simism over the company’s earnings pros¬ 
pects, a regulatory decision that promises to 
restore the company’s earnings rate to the 
investors* discount rate will tend to have a 
favorable Impact on the stock price. 

It should be pointed out here that where 

company has substantial non-Jurlsd let tonal 
business activities, the results of a ratemak¬ 
ing decision setting the rate of return on 
equity equal to the cost of equity capital 
may nof be observed In market value and 
book value equality. A similar caveat applies 
when a company Is regulated by more than 
one commission and the allowed returns do 
not all coincide with the cost of equity capi¬ 
tal. Market value will only equal book value 
when investors’ expectations of returns for 
the company as a whole are equal to the cost 
of equity capital. 

SUPPLEMENTARY TYPES OP EVIDENCE 

The DCF methodology and resultant dis¬ 
count rate meet both the “capital attraction’’ 
and “comparable earnings” tests of a fair rate 
of return, provided that “comparable earn¬ 
ings'* is defined, as It should be. In terms of 
earnings comparisons based on market value 
rather than book value of each company’s 
stock. In fact, from an economic or market 
perspective, the two tests are equivalent. 
Comparable risk companies with equal ex¬ 
pected market price based returns (compar¬ 
able earnings expectations) are almost bv 
definition equally attractive to Investors. 
Furthermore, In view of the subjective na¬ 
ture of dividend and related financial pro¬ 
jections, application of a DCF methodology 
to a group of comparable risk companies 
would provide a valuable check on the rea¬ 
sonableness of the DCF results for any given 
company. In both the electric utility Industry 
I* ii he natural S* 3 pipeline industry one 

oula expect to find groups of companies 
facing comparable business and financial- 
rtsks and thus having to offer essentially the 
same rate for equity capital in the market 
place. 


In contrast to the DCF methodology’s 
focus on prospective earnings on the prevail¬ 
ing market price of the company’s stock, the 
comparable earnings methodology that has 
become conventional in rate of return testi¬ 
mony is limited to earned rates of return on 
book value In a past period. Since investors 
capitalize anticipated, not current, earnings, 
what was earned on book value Is not logic¬ 
ally connected with the current market rate 
for new capital. The market price of a com¬ 
pany's stock is the product of Investors' for¬ 
ward-looking comparisons of alternative in¬ 
vestment opportunities. 

A comparable earnings approach based on 
book value encounters other difficulties, such 
as the need to quantify the inter-company 
differences in business and financial risks. 
These differences are of course quantified 
In the market prices of company stocks. The 
most nearly comparable companies for earn¬ 
ings comparisons are those In the same regu¬ 
lated industry, but to use their experienced 
earnings as a rate of return standard comes 
close to validating prior regulatory decisions. 
Furthermore, for an earnings comparison to 
be useful as a benchmark. It must be shown 
that the rate£ the companies have been earn¬ 
ing on their book Investment are the lowest 
reasonable rates to attract equity capital 
under current market conditions, a task that 
is theoretically Impossible without reference 
to stock market prices. 

Another body of evidence that could be 
useful In evaluating the current cost of equi¬ 
ty capital Is the recent trend and current 
level of long-term Interest rates. The cost of 
equity capital is, from an economic perspec¬ 
tive, an Interest rate diverging from other 
interest rates primarily on the basis of dif¬ 
ferences in risk. Starting with the proposi¬ 
tion that equity capital costs more than debt 
capital, one may be able to estimate the 
average risk premium that should be added 
to current Interest rates to arrive at an esti¬ 
mate of current equity costs. The estimate 
would next need to be adjusted for special 
circumstances affecting the utility whose 
rates are being adjudicated. 

We have been experimenting with this ap¬ 
proach to determine whether one might be 
able to evaluate a “normal'’ differential be¬ 
tween the cost of equity capital to natural 
gas pipelines and electric utilities and the 
market yields on virtually risk-free Treasury 
bonds. We used the Treasury's 10-year con¬ 
stant maturity bond yield series and. not 
having comparable series for cost of equity 
capital, we accepted two surrogate series, 
namely. Moody’s common stock yields for 
electric utilities and for natural gas trans¬ 
mission companies. 1 Common 6tock yields 


* Moody's series for electric utilities in¬ 
cludes the following companies: 

Baltimore Gas and Electric Co. 

Boston Edison Company. 

Carolina Power St Light Company. 

Central Hudson Gas & Electric Corp. 
Central Maine Power Co. 

Cincinnati Gas St Electric Co. 

Cleveland Electric Illuminating Co. 
Commonwealth Edison Co. 

Consolidated Edison Co. (N.Y.) Inc. 
Dayton Power St Light Co. 

Del marv a Power St Light Co. 

Detroit Edison Co. 

Florida Power Corp. 

Houston Lighting & Power Co. 

Idaho Power Co. 

Indianapolis Power St Light Co. 

Northeast Utilities. 

Pacific Gas St Electric Co. 

Pennsylvania Power & Light Co. 
Philadelphia Electric Co. 

Public Service Co. of Colorado. 

Southern California Edison Co. 


(l.e., dividend-price ratios) understate the 
cost of equity capital whenever investors ex¬ 
pect dividends to grow over time, but the 
fluctuations In common stock yields over a 
period of years can be expected more or less 
to parallel fluctuations In the cost of equity 
capital. 

The accompanying Chart I displays these 
three statistical series. For electric utility 
common stock yields, the differentials from 
bond yields were reasonably constant until 
1970. The differentials then began to narrow 
and disappeared for a time in 1972 and again 
In 1973. Since 1973, electric utility common 
stock yields have been well above the yields 
on Treasury bonds. We Interpret this drama¬ 
tic reversal In the relationship between the 
two series as evidence of a quantum Jump In 
the cost of equity capital to electric utilities 
In recent years. Since mid-1975 the two series 
have moved closer together, but a substan¬ 
tial. furtlier adjustment is necessary to re¬ 
store the pre-1970 relationship to yields on 
Treasury bonds. 

Until 1967, the common stock yields of gas 
transmission companies were usually within 
one-half percentage point of each other. Dur¬ 
ing most of the past ten years, however, gas 
transmission stock yields have been one or 
more percentage points below the yields of 
Treasury bonds. The only time the relation¬ 
ship was reversed in recent years was In the 
third quarter of 1974. 

One would need more Information than 
Is shown in the chart in order to estimate a 
“normal” differential between Treasury bond 
yields and the true cost of equity capital to 
the two groups of companies. Conclusions 
that may be warranted from the trends In¬ 
dicated in the chart are that the risk pre¬ 
mium differential has Increased substantially 
In recent years for electric utilities and has 
remained relatively stable since 1968 for 
transmission companies. Part of the explana¬ 
tion for this phenomenon may be the uncer¬ 
tainty generated by the slow response of reg¬ 
ulators to the recent problems of the electric 
utilities. In addition, the electric utilities 
have been affected by slower market growth, 
delays In new plant construction, rate re¬ 
form uncertainties, and other developments 
that tend to cloud the outlook for the Indus¬ 
try’s earnings. On the other hand, the ma¬ 
turing of the gas Industry and the diversifi¬ 
cation of gas companies Into other industries 
seems to have helped to stabilize the risk 
premium included in their cost of equity 
capital. 

SUGGESTED RATE OF RETURN GUIDELINES 

Our advocacy of a DCF format for rate of 
return analysis is based on the belief that 
it is superior to other available methodologies 
on both theoretical and practical grounds. 
We can think of no better way to foster ful¬ 
ler disclosure of the evidentiary basis, along 
with the Judgmental factors, for the Com 
mission's rate of return determinations 

A recent Commission Opinion described 
the problem the Commission often faces In 
dealing with the hearing record on rate of 
return: “To the extent that current market 
data is made part of the evidentiary presenta- 

Tampa Electric Co. 

Utah Power St Light Co. 

Moody's series for transmission companies 
includes the following companies: 

El Paso Natural Gas Co. 

Mississippi River Corp. 

Northern Natural Gas Co. 

Panhandle Eastern Pipe Line Co. 

Southern Natural Resources, Inc, 

Tenneco Inc. 

Texas Eastern Transmission Corp. 

Texas Gas Transmission Corp. 

Transcontinental Gas Pipe Line Corp. 
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tion, the Commission oftentimes Is not 
given, nor can it determine, a logical basis 
on which to connect this record data with 
the recommended rate of return. This situa¬ 
tion not only severely hampers the Commis¬ 
sion's decision-making process but, as noted 
above, reduces the overall value of that par¬ 
ticipant’s rate of return recommendation." 8 
The Opinion also calls attention to "the need 
for rate of return witnesses to address them¬ 
selves better to the effect prevailing market 
conditions will have upon the ability of a 
utility to raise capital." * 

We believe that these statements by the 
Commission should be amplified and Issued 
as a Statement of Policy which would give 
more specific guidance to the participants In 
rate proceedings on what they might do to 
develop a better hearing record on rate ol 
return. We also recommend supplementing 
the Statement of Policy with a Rulemaking 
Onier establishing "zones of reasonableness" 
for rates of return on equity capital for elec¬ 
tric utilities and gas pipeline companies. In 
our opinion, these two policy 6teps will not 
only help to bolster the confidence of in¬ 
vestors In companies under the Commission’s 
Jurisdiction, but they also will assist the Ad¬ 
ministrative Law Judges In ruling on the 
admissibility of rate of return evidence and 
limiting the cross-examination to relevant 
avenues of Inquiry. Another advantage Is that 
they may make It easier for the parties to 
stipulate a rate of return early In the hearing 
or In settlement conferences. * * * 4 

In the Statement of Policy the Commission 
6hould take the position that "the mere Ipse 
dixit of the financial witness is not likely to 
receive careful attention." 5 The Commission 
should encourage the use of DCF analyses 
as a method of estimating the return re¬ 
quired to attract equity capital. In addition, 
the parties should be Invited to provide pro¬ 
jections of the Impact of their rate of re¬ 
turn recommendations on the company's fu¬ 
ture earnings, dividends. Interest coverage 
ratio, and other significant determinants of 
the company’s ability to raise new debt and 
equity capital. 

In suggesting that the Commission should 
consider experimenting with the use of 
"zones of reasonableness" for allowed rates 
of return on equity capital, we have been 
Influenced by two basic considerations. First, 
a "*one" could be useful In disposing of the 
rate of return Issue In many cases that come 
before the Commission, since the cost of 
equity capital probably Is the same, or nearly 
the same, for a sizable group of companies 
in each of the two Industries. Second, the 
"zone" could serve as a benchmark reflect¬ 
ing general market factors affecting the cost 
of equity capital, thus permitting the Com¬ 
mission to give more attention to inter-com¬ 
pany differences and special circumstances 
affecting the particular company whose rates 
are being adjudicated. For evidence of 
changes in general market factors which 
would require an adjustment of the "zone" 
for one or both industries, we would look 
to changes In long-term interest rates and 
to economic developments that have an 
across-the-board impact on investors' atti¬ 
tudes toward the Industries. 

The criteria Indicating Inter-company dif¬ 
ferences In the cost of equity capital have 
often been considered In Commission 
Opinions. With respect to a company’s cap- 


• Opinion No. 768 Nevada Power Co., Docket 

No. E-8721, July 7, 1976, page 12 (mlmeo). 

•/bid. 

4 8ee Press Release No. 22478, July 9, 1976, 
on Rate Settlement Task Force. 

•Harold Leventhal, "Vitality of the Com¬ 
parable Earnings Standard for Regulation of 
Utilities in a Growth Economy," Yale Law 
Journal, May 1965 (page 1015). 


ltal structure, for example, It Is a well estab¬ 
lished principle that companies with excep¬ 
tionally "thin" equity ratios will ordinarily 
be entitled to higher allowed rates than 
will companies with "thick" ratios. In some 
cases, of course, the Commission will want to 
scrutinize an out-of-line capital structure 
from the standpoint of Its impact on the 
company's overall cost of capital. Allowed 
rates of return outside of the "zone of rea¬ 
sonableness" may also be warranted If the 
company faces atypical business risks as in¬ 
dicated, for example, by the variability of 
customer demands and factors affecting the 
company’s ability to meet these demands. Of 
course, some consideration would have to be 
given to the relationship between these busi¬ 
ness risks and the company’s financing poli¬ 
cies. 

ILLUSTRATIVE CALCULATION OF "ZONE OF 
REASONABLENESS" 

To test the feasibility of establishing a 
"zone of reasonableness" for the cost of 
equity capital we have applied a particular 
version of the DCF model to each of the 24 
companies Included in Moody's statistical 
series for electric utilities. Table 1 presents 
alternative estimates of the arithmetic mean 
of the cost of equity capital for this sample 
of companies for each year starting In 1964. 
The alternative estimates are associated with 
experimental modifications of the methodol¬ 
ogy. as explained below. If it Is assumed 
that the sample Is representative of all elec¬ 
tric utilities and that the estimating pro¬ 
cedures provides good approximations of In¬ 
vestors’ expectations (strong assumptions 
that we Intend to subject to more rigorous 
testing) there Is a 95 percent statistical 
probability that the arithmetic mean for the 
industry will fall within the confidence inter¬ 
vals shown in the table. 

As noted In the table, the first series of 
sample means Is based on a DCF model using 
actual dividends paid in each year and the 
average stock price for the same year. For the 
second series the annual dividends were 
smoothed to even out the year-to-year fluc¬ 
tuations and more closely approximate the 
current dividend base on which investors ex¬ 
pect growth. The third series starts from a 
dividend-price ratio In which an "expected 
value of the following year’s dividends is re¬ 
lated to the current year's price. The "ex¬ 
pected value" Is estimated from the smoothed 
dividend series. This would set an upper limit 
on the estimates and pick up the Implica¬ 
tions of quarterly dividend payments. It is 
apparent from the table that these variations 
In the treatment-of dividends have only a 
minor Impact on the sample means. 

In addition to the dividend yield, which 
was calculated as explained above, the DCF 
model requires a growth estimate represent¬ 
ing. in some optimal sense, investors' long¬ 
term expectations for dividend growth. We 
selected growth in book value per share to 
develop a proxy for these expectations. 
Growth In book value per share arises from 
retained earnings and sale of new stock, 
whereas growth In dividends per share de¬ 
pends on the payout ratio, rate earned on 
Investment, and sale of new stock—factors 
which may fluctuate over short time periods 
and lead to misleading estimates of long¬ 
term growth. Our current thinking on which 
series to use leads us to conclude that a 
growth factor derived from past data for 
book value per share, rather than past data 
for dividends. Is both theoretically and 
empirically more appealing. In deriving the 
growth factor we used a smoothing process 


•See footnote 1, for the list of companies. 


which assigned varying weights to the an¬ 
nual data for past periods. 

We believe that the "confidence interval * 
range of estimates In the table provides r. 
reasonable approximation of the "zone of 
reasonableness" for the average cost of equity 
capital to electric utilities. In terms of 
rounded percentages, it appears that the 
"zone" increased from a range of 7.1 to 8.3 
percent In 1064 to a high of 13.3 to 15.0 per¬ 
cent in 1974. The range declined to 13.3 to 
14.5 percent in 1975. 

For an independent check on the reason¬ 
ableness of these numbers we have compared 
the sample means (based' on actual div¬ 
idends) with the 10-year constant maturity 
Treasury bond yield series. The results are 
shown In Table 2 and Chart 2. The differ¬ 
ence (i.e., equity capital premium) between 
the two series averaged about 3.5 percentage 
points from 1964 to 1968. This apparent con¬ 
stancy of the premium over Treasury bonds 
Is consistent with generally held views of 
the stability of the electric utility industry 
during this period. In the following year. 
1969, the premium for electric utility equity 
capital may have declined, but thereafter the 
premium Increased each year to a high of 
almost 6.6 percentage points In 1974. The 
premium then narrowed to 6.8 percentage 
points In 1975. As might be expected, the 
widening and recent narrowing of the premi¬ 
um roughly parallels the relationship be¬ 
tween electric utility dividend yields and 
Treasury bond yields described earlier with 
reference to Chart 1. 

In conclusion, we believe that the method¬ 
ology wo have used and the assumptions re¬ 
lied upon yield credible estimates of the 
"zone of reasonableness” for the average cost 
of equity capital to the electric utility Indus¬ 
try. At the same time we reiterate that these 
results are tentative and subject to change as 
we endeavor to refine our analysis and make 
additional studies. We also wish to stress 
that we recognize that the approach we used 
cannot be applied uniformly to individual 
companies In the Industry. Although the 
gross simplifications we employed seem rea¬ 
sonable for an Industry study, they would 
often be highly suspect for Individual com¬ 
pany studies. For example. Investors are 
likely to attach Importance to more variables 
affecting the cost of equity capital to partic¬ 
ular companies than the variables Included 
In our standardized DCF computations. 

SUMMARY 

Our recommendations fall Into two parts 
First, we believe that the Commission should 
provide reasonably specific guidance to the 
participants in rate proceedings as to the 
type of evidentiary showing that is required 
to Justify a recommended rate of return 
Second, we would urge the Commission to ex¬ 
plore the feasibility of establishing a "zone 
of reasonableness" for the allowed return 
on equity capital, with perhaps one "zone” 
for electric utilities and a different one for 
gas pipeline companies. This report includes 
specific suggestions for implementing both 
recommendations. 

In order to expedite the costly litigation 
over rates of return, the Commission must 
find a way to reduce the uncertainty over the 
applicable regulatory standards. Our recom¬ 
mendations regarding a Statement of Policy 
are Intended to serve that goal. Even though 
the Commission's decisions will always be 
based In part on Judgmental determinations, 
every possible effort should be made to quan¬ 
tify the underlying reasoning and evidentiary 
basis for the final determinations. In estab¬ 
lishing a Just and reasonable rate of return 
Intuition is a poor substitute for a disciplined 
analysis In a quantitative analytic frame¬ 
work. 
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Table 1. —Estimates of the annual mean cost of equity capital for the electric utility 
industry {1964-75) .icith 95 percent confidence intervals 1 


Based on actual dividends Based on adjusted dividends Bas*>d on following year's 

dividends adjusted 



Sample mean 

Confidence 

interval 

Sample mean 

Confidence 

interval 

Sample mean 

Confidence 

interval 

Year: 

1964_ 

7.64 

7.17- 8.12 

7.58 

7.10- 8.0ft 

7.79 

7.30- 8.28 

196ft. 

7.75 

7.31- 8.19 

7.71 

7.27- 8.16 

7.96 

7.49- 8.41 

1966.. 

8.46 

8.01- 8.91 

8.43 

7.97- 8.90 

8.74 

8.27- 9. 21 

1967.. 

8.77 

8. 27- 9. 28 

8.81 

8.31- 9.32 

9.13 

8.63- 9.63 

1968. 

9.21 

8.75- 9.68 

9. 24 

8.80- 9. 68 

9.66 

9.12- 9.99 

1969.. 

9.71 

9. 27-10.16 

9.84 

9.41-10.28 

10.13 

9.68-10.57 

1970_ 

iaw 

10.26-11.12 

10.85 

10.43-11.27 

11.10 

10.66-11.64 

1971. 

10.40 

9.97-10.82 

10.64 

10.11-1096 

10.70 

10. 26-11. 15 

1972.. 

1087 

10.39-11.34 

10.96 

10. 17-11.45 

11.09 

10.68-11.60 

1973. 

11.80 

11.31-12.28 

11.87 

11.37-12. 37 

11.98 

11.46-12.49 

1974_ 

14.14 

13. 31-14.98 

14.07 

13. 48-14.66 

14.24 

13.63-14.94 

1976. 

13.78 

13.28-14.28 

13.83 

13.32-14.33 

13.97 

13. 40-14. M 


» Means and confidence intervals were computed for each year from a sample of 24 electric utility companies. 

Table 2. —Comparison of estimated mean 
cost of equity capital series for electric 
utility industry with 10-year constant 
maturity treasury bond yield series 



lOyear 

constant 

maturity 

yields 

Estimated 
cost of 
equity 
capital ‘ 

Difference 

Year: 

1964_ 

4.19 

7.64 

3.45 

1965_ 

4.28 

7.75 

3.47 

1966_ 

4.92 

8.46 

3.64 

1967_ 

6.07 

8.77 

3.70 

1968_ 

6.6ft 

9.21 

3.66 

1969_ 

6.67 

9.71 

3.04 

1970_ 

7.35 

law 

3.34 

1971_ 

6.16 

1040 

4.24 

1972_ 

6.21 

10.87 

4.66 

1973_ 

6.64 

11.80 

4.96 

1974_ 

7.66 

14.14 

6.58 

1975_ 

7.99 

13.78 

6.79 


1 Sample means, based on actual dividends. See table 1. 
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Chart 2. Comparison of Electric Utility Cost of Equity Capital 
Estimates (Based on Actual Dividends) and 10-Year Constant 
Maturity Treasury Bend Yield Series 



SMALL BUSINESS 
ADMINISTRATION 

[ 13 CFR Part 121 ] 

SMALL BUSINESS SIZE STANDARDS 
Protest Procedures 

Currently, the Small Business Size 
Standards Regulation (Part 121, Chap¬ 
ter I. Title 13 of Code of Federal Regu¬ 
lations) provides procedures under 
which interested parties can challenge a 
concern’s eligibility as a small business 
for the purpose of Government procure¬ 
ments and sales. However, the regulation 
does not contain procedures for chal¬ 
lenging the small business eligibility of 


subcontractors on subcontracts relating 
to Government procurements. 

In many instances, contractor opera¬ 
tors of Government-owned plants are 
now required to set aside certain sub¬ 
contracts for award only to small busi¬ 
ness concerns. Therefore, a procedure is 
needed under which an interested party 
can protest the small business size status 
of concerns that self-certify that they 
are small for the purpose of award of 
such subcontracts. 

Accordingly, we propose to amend 
§ 121.3-5 of the Size Standards Regula¬ 
tion to extend its application not only 
to Government procurements and sales, 
but also to subcontracts relating to 


Government procurements. We also pro¬ 
pose to amend the procedures of the 
Small Business Size Appeals Board to 
authorize the Board to consider appeals 
concerning the size status of subcon¬ 
tractors. 

More specifically, it is proposed to 
amend Part 121, Chapter I, Title 13 of 
the Code of Federal Regulations by: 

1. Revising § 121.3-5 to read as 
follows: 

g 121.3—5 Protect of small business 
status. 

(a) How to protest: Any bidder or of¬ 
feror or other interested party may chal¬ 
lenge the small business status of any 
other bidder or offeror on a particular 
Government procurement, sale, or sub¬ 
contract, related to a Government pro¬ 
curement. Such challenge shall be made 
by delivering a protest to the contract¬ 
ing officer responsible for the particular 
procurement, sale, or subcontract in¬ 
volved. In order to apply to the procure¬ 
ment, sale, or subcontract in question, 
such protest must be filed prior to the 
close of business on the 5th day, exclu¬ 
sive of Saturdays, Sundays, and legal 
holidays, after bid or proposal opening, 
except that. In the case of negotiated 
procurements, a protest may be filed 
within 5 days exclusive of Saturdays, 
Sundays, and legal holidays, after receipt 
from the contracting officer of notifica¬ 
tion of the identity of the offeror being 
protested. Such filing must be delivered 
to the contracting officer by hand, tele¬ 
gram, or mail, within the 5-day period 
allotted, Provided , however , That a pro¬ 
test shall be considered timely if made 
by telephone to the contracting officer 
within the 5-day period allotted and the 
contracting officer thereafter receives a 
confirming letter (1) within such 5-day 
period or (2> postmarked no later than 
1 day after the date of such telephone 
protest. Any contracting officer who re¬ 
ceives a protest shall promptly forward 
such protest to the SBA district office 
serving the geographical area in which 
the principal office of the protested con¬ 
cern, not including its affiliates, is lo¬ 
cated. A contracting officer may, at any 
time after bid opening, question the small 
business status of any bidder or offeror 
for the purpose of a particular procure¬ 
ment, sale, or subcontract, by filing a 
protest wdth the SBA district office serv¬ 
ing the area in which the principal office 
of the protested concern, not including 
its affiliates, is located. A protest by a 
contracting officer shall be timely for the 
purpose of the procurement, sale, or sub¬ 
contract in question whether filed before 
or after aw*ard. 

(b) Notification of protest: Upon re¬ 
ceipt of such protest the SBA district di¬ 
rector or his delegatee shall immediately 
notify the contracting officer and the 
Protestant of the date such protest has 
been received and that the size of the 
concern being protested is being consid¬ 
ered by SBA. The district director or his 
delegatee shall also advise the protested 
bidder or offeror of the receipt of the pro¬ 
test and shall forward to the protested 
bidder or offeror a copy of the protest 
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and a blank SBA Form 355, “Application 
for Small Business Size Determination/’ 
by certified mail, return receipt request¬ 
ed. Such bidder must, within 3 working 
days after receipt of the copy of the pro¬ 
test and SBA Form 355, file the com¬ 
pleted form as directed by SBA, must at¬ 
tach thereto a statement in answer to the 
allegations of the letter of protest, to¬ 
gether with evidence to support such po¬ 
sition. If such bidder or offeror does not 
submit the completed SBA Form 355 
within the filing period provided above, 
or within any additional period of time 
granted by SBA for cause, SBA will rule 
the protested concern is other than a 
small business. 

(c) Notification of determination. Af¬ 
ter receipt of a protest and responses 
thereto, SBA shall determine the small 
business status of the protested bidder or 
offeror and, by certified mail, return re¬ 
ceipt requested, notify the contracting 
officer, the protestant, and the protested 
bidder or offeror of its decision within 10 
working days, if possible. 

(d) If SBA has determined that a con¬ 
cern is ineligible as a small business for 
the purpose of a particular procurement, 
sale, or subcontract, it cannot thereafter 
become eligibly for the purpose of such 
procurement, sale, or subcontract by tak¬ 
ing affirmative acts to constitute itself 
a small business. 

2. Revision § 121.3-6<a) and (b) (3) (i) 
to read as follows: 

§ 121.3—6 Appeals. 

(a) Organization . The Size Appeals 
Board shall review appeals from size de¬ 
terminations made pursuant to §§ 121.3- 
4 and 121.3-5 and from product classi¬ 
fications made pursuant to §§ 121.3-8 
and 121.3-10, and shall make final de¬ 
cisions as to whether such determina¬ 
tions or classifications should be affirmed, 
reversed, or modified. The Size Appeals 
Board only has jurisdiction to consider 
appeals from formal determinations as 
to a concern’s small business size status 
and appeals from product or service 
classification determinations made by 
contracting officers for the purpose of 
Government procurements, sales, or sub¬ 
contracts relating to Government pro¬ 
curements. It has no jurisdiction to con¬ 
sider an appeal from an informal opinion 
or advice concerning a company’s small 
business size status, an opinion as to a 
company’s future small business size 
status based on proposed but unexecuted 
changes in its organization, manage¬ 
ment, or contractual relations, or an 
appeal based on an allegation that the 
small business size standard established 
by SBA for a particular industry or field 
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of operation is improper for the purpose 
intended. Size Appeals Board proceedings 
are essentially factfinding and nonadver¬ 
sary in nature. The Size Appeals Board 
shall conduct such proceedings as it de¬ 
termines appropriate to enable it to dis¬ 
charge its duties. 

(1) The Size Appeals Board shall con¬ 
sist of five members, to wit: The Deputy 
Administrator (Chairman), the Associate 
Administrator for Procurement Assist¬ 
ance (Vice Chairman), the Associate Ad¬ 
ministrator for Operations, the Associate 
Administrator for Finance and Invest¬ 
ment, and the Assistant Administrator 
for Planning, Research and Data Man- 
management. 

(2) Each member of the Size Appeals 
Board shall, in writing, designate one or 
more alternates to serve in his stead in 
the event of absence or disability. Each 
member or his alternate shall have one 
vote, except that the Chairman, or the 
Vice Chairman acting in his stead, shall 
vote only in the event of a tie. 

• • • * • 

(b) • • 

(3) Time for appeal, (i) An appeal 
from a size determination or product 
classification by a regional director, or 
his delegatee, may be taken at any time, 
except that, because of the urgency of 
pending procurements, sales, or subcon¬ 
tracts, appeals concerning the small bus¬ 
iness status of a bidder or offeror in a 
pending procurement, sale, or subcon¬ 
tract, must be taken within 5 days, ex¬ 
clusive of Saturdays, Sundays, and legal 
holidays after receipt of a decision by a 
regional director or his delegatee. Unless 
written notice of such appeal is received 
by the Size Appeals Board before the 
close of business on the 5th working day, 
the appellant will be deemed to have 
waived its rights of appeal insofar as the 
pending procurement, sale, or subcon¬ 
tract is concerned. 

• • * • * 
Interested parties may file with the 
Small Business Administration on or be¬ 
fore November 22, 1976, written state¬ 
ments of facts, opinions, or arguments 
concerning the proposal. All correspond¬ 
ence shall be addressed to: 

Dated: October 14,1976. 

William L. Pellington, Director. Size Stand¬ 
ards Division, Small Business Administra¬ 
tion, 1441 L 8treet, N.W., Washington, D.C. 
20410. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 59.009, Procurement Assistance to 
Small Business.) 

Daniel T. Kingsley, 
Acting Administrator. 
[FR Doc.76-31145 Filed 10-21-76;8:45 am] 


46625 

DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection Service 
[ 9 CFR Part 381 ] 

STANDARDS FOR COOKED POULTRY 
SAUSAGES 

Extension of Time for Comments 

• Purpose: The purpose of this docu¬ 
ment is to extend the period of time for 
public comment on proposed standards 
for cooked poultry sausages. • 

On July 27, 1976, there was published 
in the Federal Register (41 FR 31226) 
a notice proposing to amend the poultry 
products inspection regulations (9 CFR 
Part 381) to provide standards for cooked 
poultry sausages. Interested persons were 
given until October 25,1976, to comment. 

The Department has determined to ex¬ 
tend the period of time within which 
written data, views, or arguments may 
be submitted, or oral views may be pre¬ 
sented. This action is taken due to the 
extreme public interest regarding this 
proposal. 

Since the Department is interested in 
receiving meaningful comments, this cir¬ 
cumstance is considered as sufficient 
justification for an extension of the time 
originally allotted for filing comments. 
Accordingly, any person who wishes to 
submit written data, views, or arguments 
concerning the proposed amendments 
may do so by filing them, in duplicate, 
with the Hearing Clerk, U.S. Department 
of Agriculture, Washington, D.C. 20250, 
by November 24, 1976. Also, the period 
for oral presentation of views is extended 
to November 24, 1976. Persons desiring 
opportunity for oral presentation of 
views should address such requests to the 
Product Labels, Packaging and Standards 
Staff, Meat and Poultry Inspection Pro¬ 
gram, Animal and Plant Health Inspec¬ 
tion Service, U.S. Department of Agri¬ 
culture. Washington, D.C. 20250, so that 
arrangements may be made for presenta¬ 
tion of such views by November 24, 1976. 

In all other respects, the procedure 
specified in the proposal as published on 
July 27, 1976, shall continue to apply 
to this rulemaking proceeding. 

Done at Washington, D.C., on Octo¬ 
ber 20, 1976. 

Pierre A. Chaloux, 

Acting Administrator , Animal and 
Plant Health Inspection Service. 

[FR Doc.76-31290 Filed 10-21-76; 10:20 am] 
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This section of the FEDERAL REGISTER contains documents other than rules or proposed rules that are applicable to the public. Notices 
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and agency statements of organization and functions are examples of documents appearing In this section. 


DEPARTMENT OF STATE 

I Public Notice CM-6/1181 

SHIPPING COORDINATING COMMITTEE, 

UNITED STATES NATIONAL COMMIT¬ 
TEE FOR THE PREVENTION OF MARINE 

POLLUTION 

Rescheduled Meeting 

The November 8, 1976. meeting of the 
United States National Committee for 
the Prevention of Marine Pollution an¬ 
nounced in the Federal Register on 
Tuesday. October 19, 1976, has been re¬ 
scheduled for Tuesday, November 23, 
1976. 

The place, hour and purpose of the 
meeting remains unchanged. 

The meeting on November 23, 1976, is 
open to the public. 

Requests for further information on 
the meeting should be directed to Capt 
F. P. Schubert, United States Coast 
Guard* He may be reached by telephone 
on (area code 202) 426-9573. 

Richard K. Bank, 
Chairman, 

Shipping Coordinating Committee . 

October 15, 1976. 

(FR Doc.76-31146 Filed 10-21-76:8:45 amj 


DEPARTMENT OF THE TREASURY 

Customs Service 

[T.D. 76-2941 

CERTAIN TRAYS OF METAL AND PLASTIC 
USED FOR TRANSPORTATION OF 
BREAD PRODUCTS 

Instruments of International Traffic 
October 14,1976. 

Under the authority of $ 10.41a. Cus¬ 
toms Regulations (19 CFR 10.41a), steel 
wire baskets with open mesh bottom and 
sides and steel dollies with rubber wheels, 
used for the transportation of bread pro¬ 
ducts, were designated as instruments of 
international traffic by Treasury Deci¬ 
sion 72-149, dated May 30. 1972. Treas¬ 
ury Decision 72-149 was amended by 
Treasury Decision 74-281, dated Octo¬ 
ber 30,1974, to include plastic trays used 
for the transportation of bakery pro¬ 
ducts as instruments of international 
traffic. 

It has been established to the satis¬ 
faction of the U.S. Customs Service that 
metal trays with plastic mesh bottoms, 
used for the transportation of bread pro¬ 
ducts. are substantial, suitable for and 
capable of repeated use, and used in 
significant numbers in international 
traffic. The trays measure approximately 


22 ! /4 inches in width by 26 Vi inches in 
length and are marked with the name of 
the manufacturer, “Drader,” patent 
numbers 575545-575549, and the name 
of the company for which they were 
manufactured, “Weston.” 

Treasury Decision 72-149 is further 
amended to designate the above-de¬ 
scribed metal and plastic trays as “in¬ 
struments of international traffic” with¬ 
in the meaning of section 322(a), Tariff 
Act of 1930, as amended (19 U.S.C. 1322 
(a)). These trays may be released with¬ 
out Customs entry or payment of duty 
under the procedures provided for in 
§ 10.41a. Customs Regulations. (102323) 
(BOR-7-07) 

J. P. Tebeau, 
Director , Carriers , 
Drawback and Bonds Division . 

[FR Doc.76-31094 Filed 10-21-76:8:45 am) 


Internal Revenue Service 
[Order No. 9 (Rev. 3)J 

DEPUTY COMMISSIONER, ET AL. 

Use of Government Owned or Leased Auto¬ 
mobiles Between Home and Work; Dele¬ 
gation of Authority 

Pursuant to authority vested in the 
Commissioner of Internal Revenue by 
Treasury Department Order No. 151 (Re¬ 
vision No. 4), dated October 7, 1974, I 
hereby delegate authority to designate 
employees authorized to use government 
owned or leased automobiles for trans¬ 
portation between their domiciles and 
places of employment, in accordance with 
the provisions of 31 U.8.C. 638a, to: 

Deputy Commissioner 
Assistant Commissioners 
Assistant to the Commissioner (Public Af¬ 
fairs) 

Division Directors 
Regional Commissioners 
Regional Inspectors 
Chief Counsel 
Regional Counsel 

The authority delegated herein may be 
redelegated only by the officials specified 
in this order but not below Branch Chief 
level, and may not be redelegated by those 
officials to whom the specified officials re¬ 
delegate. This Order supersedes Delega¬ 
tion Order No. 9 (Rev. 2), issued May 10, 
1972. 

Date of issue: October 21,1976. 
Effective date: November 5, 1976. 

Donald C. Alexander, 
Commissioner . 
[FR Doc.76-31161 Filed 10-21-76:8:46 am] 


DEPARTMENT OF DEFENSE 

Department of the Air Force 

USAF SCIENTIFIC ADVISORY BOARD 
Meeting 

October 14. 1976. 

The USAF Scientific Advisory Board 
Foreign Technology Division Advisor. 
Group. Air Force Systems Command, will 
hold Yneetings on 15 November, 1976 from 
8 a.m. to 5 pjn. and on 16 November, 
1976 from 8 a.m. to 1 p.m., at Wright- 
Patterson Air Force Base, Ohio, in Con¬ 
ference Room No. 276, Building 828. 

The group will receive classified brief¬ 
ings and participate in classified discus¬ 
sions relative to the Foreign Technology 
Division’s assessments of foreign aero¬ 
dynamic systems. Old business to be com¬ 
pleted during this meeting is in the sub¬ 
stantive area of foreign laser research 
and development. The Committee will 
also report its observations on the appli¬ 
cation of data man agement system tech¬ 
nology within FTD. 

The meetings concern matters listed 
in section 552(b) of title 5, United States 
Code, specifically subparagraph (1) 
thereof, and that accordingly the meet¬ 
ings are closed to the public. 

For further information contact the 
Scientific Advisory Board Secretariat at 
202-697-8404. 

Frankie S. Estep, 

Air Force Federal Register Liai¬ 
son Officer, Directorate of 
Administration. 

[FR Doc.76-30999 Filed 10-21-76:8:45 am] 


Department of the Army 

SPECIAL COMMISSION ON THE UNITED 
STATES MILITARY ACADEMY 

Partially Closed Meeting 

1. In accordance with section 10(a) (2) 
of the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of-the following committee meeting: 

Name of committee: The Special Commission 
on the United States Military Academy- 
Date of meeting: 9-12 November 1976. 
Place: United States Military Academy, West 
Point, New York. 

Time: 1300-1700, 9 November 1976, Open 
session; 1700-2100, 9 November 1976, Closed 
session (unless deferred to permit greater 
public participation); 10 November2 No¬ 
vember. Closed session. 

Proposed agenda: The Commission will meet 
from 1300-1700 hours to receive public evi¬ 
dence concerning the eight questions posed 
by the Secretary of the Army (FR Sept. 3, 
1976). This portion of the meeting will be 
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open to the public; however. In order to as¬ 
sure adequate space accommodations. It Is 
necessary for all persons wishing to attend, 
appear before or file statements with the 
Commission during the session to advise 
the Executive Director of the Commission 
in writing not later than 3 November 1970 
at the following address: Executive Di¬ 
rector, Special Commission, United States 
Military Academy, West Point, New York. 
This portion of the meeting will remain 
open to the public as long as is required 
on 9 November to permit all persons hav¬ 
ing expressed an interest in appearing be¬ 
fore or in filing statements with the Com¬ 
mission to do so. Persons appearing before 
the Commission are asked to limit their 
presentations to a reasonable period of 
time, the length of which will be deter¬ 
mined by the Executive Director of the 
Commission, based upon the number of 
persons wishing to appear. * 

2. The Commission will recess its ses¬ 
sion at 1700 hours 9 November, 1976 un¬ 
less public participation determines that 
the closed session will be deferred as 
stated above. The Commission will im¬ 
mediately reconvene in closed sessions 
from 1700 to 2100 hours 9 November 1970, 
or as soon thereafter as public participa¬ 
tion in open session has been concluded, 
but not later than 2000 hours, 9 Novem¬ 
ber 1976. The Commission will remain in 
closed session until such time as may be 
determined by the Secretary of Army or 
his designee, but not later than 12 No¬ 
vember 1976. These sessions will be closed 
to the public since the Commission will 
be addressing matters directly involved 
with the Electrical Engineering 304 
cheating incident and the alleged Honor 
Code Violations resulting therefrom. An 
integral and inseparable portion of the 
subject matter of the closed sessions will 
involve discussions and review of person¬ 
nel and similar files as well as peronal 
interviews of individuals, many of whom 
have cases still pending. The public dis¬ 
closure of this information would con¬ 
stitute a clearly unwarranted invasion of 
personal privacy of the individuals con¬ 
cerned. Further, investigatory records 
compiled in connection with investigation 
of the cheating incident will also be re¬ 
viewed during these sessions. The dis¬ 
closure of this information will consti¬ 
tute a clearly unwarranted invasion of 
personal privacy. These matters are ex¬ 
empt from public disclosure under Title 
5, U.S.C., section 552(b) (6). Accordingly, 
it has been determined necessary to close 
these portions of the 9-12 November 1976 
meeting to the public pursuant to sec¬ 
tion 10(d) of Pub. L. 92-463. the Federal 
Advisory Committee Act. 

3. Persons wishing additional informa¬ 
tion on the above scheduled meeting may 
write the Executive Director at the ad¬ 
dress given above or may telephone the 
Executive Director at 914-938-3005. 

Dated: October 19, 1976. 

By Authority of the Secretary of the 

Army. 

R. S. Seeberg, 

LTC, U.S. Army, Acting Director , 
Administrative Management, 
TAGGEN. 

(FR Doc. 76-31000 Filed 10-21-76;8:45 am] 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[NM 28967] 

NEW MEXICO 

Application 

October 12,1976. 

Notice is hereby giyen that, pursuant to 
section 28 of the Mineral Leasing Act of 
1920 (30 U.S.C. 185), as amended by the 
Act of November 16, 1973 (87 Stat. 576), 
El Paso Natural Gas Company has ap¬ 
plied for one 4y 2 -inch natural gas pipe¬ 
line right-of-way across the following 
lands: 

New Mexico Principal Meridian 

NEW MEXICO 

T 21 S R 21 E 

Sec. 13, NE<4NE%, SW^NEft and NW>4 
SE>/,. 

T 21 S R 22 E 

Sec. 7. SE»/ 4 SW»/ 4 and W^SEVi; 

Sec. 18, lot 1 and NEViNW»/ 4 . 

This pipeline will convey natural gas 
across 1.029 miles of national resource 
lands in Eddy County, New Mexico. 

The purpose of this notice is to inform 
the public that the Bureau will be pro¬ 
ceeding with consideration of whether 
the application should be approved, and 
if so, under what terms and conditions. 

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man¬ 
ager, Bureau of Land Management. P.O. 
Box 1397, Roswell, New Mexico 88201. 

Fred E. Padilla, 

Chief, Branch of Lands and 
Minerals Operations. 

(FR Doc.76-31007 Filed 10-21-76:8:45 am] 


[NM 289681 
NEW MEXICO 
Application 

October 12,1970. 

Notice is hereby given that, pursuant 
to section 28 of the Mineral Leasing Act 
of 1920 (30 U.S.C. 185), as amended by 
the Act of November 16. 1973 (87 Stat. 
576), El Paso Natural Gas Company has 
applied for one 414 -inch natural gas 
pipeline right-of-way across the follow¬ 
ing land: 

New Mexico Principal Meridan 

NEW MEXICO 

T Sec 8 2ofN &J5TWV4 and NW^SE^. 

This pipeline will convey natural gas 
across .657 of a mile of national resource 
land in Eddy County, New Mexico. 

The purpose of this notice is to Inform 
the public that the Bureau will be pro¬ 
ceeding with consideration of whether 
the application should be approved, and 
if so, under what terms and conditions. 

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man¬ 


ager, Bureau of Land Management, P.O. 
Box 1397, Roswell, New Mexico 88201. 

Fred E. Padilla, 

Chief, Branch of Lands and 
Minerals Operations. 

(FR Doc.76-31008 Filed 10-21-76:8:45 am] 


REDDING DISTRICT ADVISORY BOARD 
PLANNING COMMITTEE 

Meeting 

Notice is hereby given that the Plan¬ 
ning Committee of the Redding District 
Multiple Use Advisory Board, Bureau of 
Land Management, will meet in Redding, 
California, on November 17 and 18, 1976. 
The two-day meeting will be devoted to 
the planning effort currently underway 
on the Shasta-Clear Creek Planning 
Unit. 

The proposed agenda will be as follows: 

1. November 17, 1976, 7:00 pm; attend pub¬ 
lic meeting at Redding Civic Auditorium. 

2. November 18. 1976, 8:00 am—4:15 pm; 
meeting at the Redding District Office for the 
purpose of making multiple use recommen¬ 
dations on Shasta-Clear Creek Planning Unit, 

The meetings will be open to the pub¬ 
lic. Those wishing to make an oral state¬ 
ment at the November 18 meeting on 
agenda topics should notify the Redding 
District Manager, Bureau of Land Man¬ 
agement, 2460 Athens Avenue, Redding. 
California 96001, by close of business No¬ 
vember 12. 1976. Any interested person 
or organization may file a written state¬ 
ment with the committee for its con¬ 
sideration. Such statements may be sub¬ 
mitted at the meeting, or mailed to the 
Redding District Manager. Bureau of 
Land Management, 2460 Athens Avenue. 
Redding, California 96001. 

Further information concerning the 
meeting may be obtained from Mr. Art 
Derby, Public Affairs Officer. Bureau of 
Land Management, 2460 Athens Avenue, 
Redding, California 96001. His telephone 
number is (916) 246-5325. 

John Moeller, 

Acting Redding District Manager. 

(FR Doc.76-31234 Filed 10-21-70:8:45 am] 


Office of Hearings and Appeals 
(Docket No. M 78-493] 

BIG BLUE COAL CO., INC. 

Petition for Modification of Application of 
Mandatory Safety Standard 

Notice is hereby given that in accord¬ 
ance with the provisions of section 
301(c) of the Federal Coal Mine Health 
and Safety Act of 1969, 30 U.S.C. 861(c) 
(1970), Big Blue Coal Company, Inc. has 
filed a petition to modify the application 
of 30 CFR 75.1710 to Its No. 5 Mine, lo¬ 
cated in Dickenson County, Virginia. 

30 CFR 75.1710 provides: 

An authorized representative of the Secre¬ 
tary may require In any coal mine where the 
height of the coalbed permits that electric 
face equipment, Including shuttle cars, be 
provided with substantially constructed 
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canopies, or cabs, to protect the miners oper¬ 
ating such equipment from roof falls and 
from rib and face rolls. 

To be read in conjunction with 
5 75.1710 is 30 CFR 75.1710-1 which in 
pertinent part provides: 

• • Except as provided in paragraph 
(f) of this section, all self-propelled electric 
face equipment, including shuttle cars, 
which Is employed In the active workings of 
each underground coal mine on and after 
January 1, 1973, shall. In accordance with 
the schedule of time specified In subpara¬ 
graphs (1). (2). (3). (4), (5). and (6) of 
this paragraph (a), be equipped with sub¬ 
stantially constructed canopies or cabs, lo¬ 
cated and Installed in such a manner that 
when the operator is at the operating con¬ 
trols of such equipment he shall be pro¬ 
tected from falls of roof, face, or rib, or from 
rib and face rolls. The requirements of this 
paragraph (a) shall be met as follows: 

(1) On and after January 1, 1974, in coal 
mines having mining heights of 72 inches or 
more: 

(2) On and after July 1. 1974, In coal 
mines having mining heights of 60 inches or 
more, but less than 72 inches; 

(3) On and after January 1, 1975, in coal 
mines having mining heights of 48 inches or 
more, but less than 60 inches; 

(4) On and after July 1, 1975, in coal 
mines having mining heights of 36 inches or 
more, but less than 48 inches; 

(5) On and after January 1. 1970. In coal 
mines having mining heights of 24 inches or 
more, but less than 30 Inches: and 

(6) On and after July 1, 1976. in coal 
mines having mining heights of less than 24 
inches. ♦ • • 

The substance of Petitioner’s statement 
is as follows: 

1. This mine is full of rolls in the top 
and is low in places. Petitioner has had 
to stop mining in places because of the 
height. This mine is, in general, very 
rough and uneven. 

2. The expected life of the mine is 6 
months or less. 

3. Petitioner requests an extension or 
relief from the requirement of installing 
canopies on its equipment. , 

REQUEST FOR HEARING OR COMMENTS 

Persons interested in this petiton may 
request a hearing on the petition or fur¬ 
nish comments on or before November 
22.1976. Such requests or comments must 
be filed with the Office of Hearings and 
Appeals. Hearings Division, U.S. Depart¬ 
ment of the Interior, 4015 Wilson Boule¬ 
vard, Arlington, Virginia 22203. Copies of 
the petition are available for inspection 
at that address. 

James R. Richards, 
Director , Office of 
Hearings and Appeals . 

October 13,1976. 

(PR Doc.76-31009 Piled 10-21-76;8:45 am) 


(Docket No. M 76-618) 

BULLION HOLLOW COAL CO. 

Petition for Modification of Application of 
Mandatory Safety Standard 

Notice is hereby given that in accord¬ 
ance with the provisions of section 301 

(c) of the Federal Coal Mine Health and 
Safety Act of 1969, 30 U.S.C, 861(c) 


(1970), Bullion Hollow Coal Company 
has filed a petition to modify the appli¬ 
cation of 30 CFR 75.1710 to its No. 21 
Underground Mine, Wise County, Vir¬ 
ginia. 

30 CFR 75.1710 provides: 

An authorized representative of the Secre¬ 
tary may require in any coal mine where the 
height o! the coalbed permits that electric 
face equipment, including shuttle cars, be 
provided with substantially constructed 
canopies, or cabs, to protect the miners oper¬ 
ating such equipment from roof falls and 
from rib and face rolls. 

A time schedule by which all mines 
must comply with § 75.1710 is specified 
by 30 CFR 75.1710-1 (a) which provides: 

(а) Except as provided in paragraph (f) 
of this section, all self-propelled electric face 
equipment, including shuttle cars, which is 
employed in the active workings of each un¬ 
derground coal mine on and after January 1, 
1973, shall, in accordance with the schedule 
of time specified in subparagraphs (1), (2), 

(3). (4), (5), and (6) of this paragraph (a), 
be equipped with substantially constructed 
canopies or cabs, located and installed in 
such a manner that when the operator is at 
the operating controls of such equipment 
he shall be protected from falls of roof, face, 
or rib. or from rib and face rolls. The re¬ 
quirements of this paragraph (a) shall be 
met as follows: 

(1) On and after January 1, 1974, In coal 
mines having mining heights of 72 Inches or 
more: 

(2) On and after July 1,1974, In coal mines 
having mining heights of 60 inches or more, 
but less than 72 Inches; 

(3) On and after January 1, 1975, in coal 
mines having mining heights of 48 Inches or 
more, but less than 60 inches; 

(4) On and after July 1,1975, In coal mines 
having mining heights of 36 inches or more, 
but less than 48 Inches; 

(5) (1) On and after January 1, 1976, in 
coal mines having mining heights of 30 
Inches or more, but less than 36 Inches, 

(11) On and after July 1, 1977, In coal 
mines having mining heights of 24 Inches or 
more, but less than 30 inches, and 

(б) On and after July 1,1978, in coal mines 
having mining heights of less than 24 inches. 

The substance of Petitioner’s state¬ 
ment is as follows: 

1. Petitioner’s mine is operated in the 
Upper Banner seam of coal, which varies 
in height from a minimum of 30 inches 
to a maximum of approximately 48 
inches, with an average seam height of 
42 inches. 

2. Petitioner seeks modification with 
respect to the following electric face 
equipment: one (1) Lee-Norse 265 con¬ 
tinuous miner, one (1) Lee-Norse 245 
continuous miner, two (2) Lee-Norse 
roof drills TD1-24, two (2) 300 Galis roof 
drills, and two (2) AR-4 Elkhom scoops. 

3. Petitioner states that application of 
the aforesaid standard will result in a 
diminution of the safety afforded both 
to the operator of the equipment and to 
other mine employees in its No. 21 Un¬ 
derground-Mine. by the creation of haz¬ 
ards greater than those which might be 
eliminated by the Installation of cano¬ 
pies. 

4. Compliance with the standard, Pe¬ 
titioner states, will reduce safety that 
would otherwise be afforded miners in its 
mine for the following reasons: 


(a) Since the coal seam in which Pe¬ 
titioner operates goes down to 24 inches 
in seam height, it of necessity must have 
equipment which can operate in 24-inch 
coal with the 6-inch clearance required 
by the Commonwealth of Virginia. The 
equipment requires a minimum of 4 
inches of ground clearance in order that 
it may be moved during operation. This 
leaves a maximum of 18 inches of space 
for the machine and canopy. Equipment 
of such size does not exist, is not obtain¬ 
able and even if it were, would be too 
small to accommodate an operator; 

(b) The canopy will raise the height of 
the equipment by about 4 to 12 inches. 
Because of low seam height the increased 
height of the face and haulage equip¬ 
ment will increase the likelihood that 
the canopy-equipped machines will be 
jammed against the roof. The hazards 
from roof contact are increased because 
in Petitioner’s mine the seam height 
varies and there are dips, rolls and other 
seam variations, all of which increase the 
danger that equipment will become 
lodged against the roof; 

<c) Because of the increased equip¬ 
ment height, roof bolts will be dislodged 
or sheared off during operation of such 
equipment, thereby creating a greater 
risk of roof falls and injuries to em¬ 
ployees than would exist otherwise. Use 
of canopied equipment will seriously im¬ 
pair the roof control plan in effect at 
Petitioner’s mine; 

(d) The Installation of canopies will 
reduce the operator’s visibility. Even 
without a canopy the operator’s visibility 
is obstructed to some extent by the height 
of the coal seam and the equipment, and 
by the load, if any, carried by the ma¬ 
chine. The canopy will create an addi¬ 
tional obstruction to the operator’s visi¬ 
bility. Not only will reduced visibility 
create a new hazard for the operator, but 
also a greater danger to personnel on 
foot will be created, whose risk of being 
caught and crushed against the rib by 
the machine will be increased. Further¬ 
more, the experience of other employers 
in use of canopied equipment is that the 
operator has a tendency to lean outside 
the canopy, which exposes him to the 
hazard of brushing against moving equip¬ 
ment, roof supports and coal ribs; 

(e) The canopy requires the operator 
to work in a cramped and awkward posi¬ 
tion. If the canopy is to extend not only 
to over the operator but also over the 
controls of the machine, then the visi¬ 
bility of the operator is reduced to a 
much greater extent, again creating a 
hazard more dangerous to miners than 
the danger sought to be eliminated by 
installation of canopies; and 

(f) In the event of a roof fall or fire, 
the operator’s chance of escaping from a 
canopied machine would generally be 
less than his opportunity if there were no 
canooy. 

5. Petitioner states that it will be un¬ 
able to modify its existing equipment or 
to construct or purchase suitable cano¬ 
pies or new canopied equipment, because 
the manufacturers of such equipment are 
at present unable to design or produce 
canopied equipment which can be oper- 
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ated in the seam height at which Peti¬ 
tioner now operates, without producing 
all the increased hazards listed above. 

Request for Hearing or Comments 

Persons interested in this petition may 
request a hearing on the petition or f urn- 
ish comments on or before November 22, 
1976. Such requests or comments must 
be filed with the Office of Hearings and 
Appeals, Hearings Division. U.S. Depart¬ 
ment of the Interior, 4015 Wilson Boule¬ 
vard, Arlington, Virginia 22203. Copies 
of the petition are available for inspec¬ 
tion at that address. 

James R. Richards. 

Director , Office of 
Hearings and Appeals. 

October 15, 1976. 

| FR Doc.76~31012 Filed 10 21-76;8:15 ami 


(Docket No. M 76-6171 

BULLION HOLLOW COAL COMPANY, INC. 

Petition for Modification of Application of 
Mandatory Safety Standard 

Notice is hereby given that in accord¬ 
ance with the provisions of section 301 (c) 
of the Federal Coal Mine Health and 
Safety Act of 1969, 30 U.S.C. 861(c) 
(1970), Bullion Hollow Coal Company, 
Inc., has filed a petition to modify the 
application of 30 CFR 75.1710 to its No. 
19 Mine, Wise County, Virginia. 

30 CFR 75.1710 provides: 

An authorized representative of the Secre¬ 
tary may require in any coal mine where the 
height of the coalbed permits that electric 
lace equipment, including shuttle cars, be 
provided with substantially constructed 
canopies, or cabs, to protect the miners 
operating such equipment from roof falls 
and from rib and face rolls. 

To be read in conjunction with 
$ 75.1710 is 30 CFR 75.1710-1 which in 
pertinent pari provides: 

• • • Except as provided in paragraph 
(f) of this section, all self-propelled electric 
face equipment, including shuttle cars, 
which is employed in the active workings of 
each underground coal mine on and after 
January 1 , 1973, shall, in accordance with 
the schedule of time specified in subpara¬ 
graphs (1), (2), (3), (4), (5). and (6) of 
this paragraph (a), be equipped with sub¬ 
stantially constructed canopies or cabs, 
located and installed In such a manner that 
when the operator is at the operating con¬ 
trols of such equipment he shall be pro¬ 
tected from falls of roof, face, or rib, or from 
rib and face rolls. The requirements of this 
paragraph (a) shall be met as follows: 

(1) On and after January 1, 1974, in coal 
mines having mining heights of 72 inches or 
more; 

(2) On and after July 1,1974. in coal mines 
having mining heights of 60 inches or more, 
but less than 72 Inches; 

(3) On and after January 1, 1975, In coal 
mines having mining heights of 48 inches or 
more, but less than 60 inches; 

(4) On and after July 1. 1975, in coal mines 
having mining heights of 36 Inches or more, 
but less than 48 inches; 

<5)(1) On and after January 1. 1976. in 
coal mines having mining heights of 30 
Inches or more, but less than 36 inches. 


(U) On and alter July 1. 1977, in coal mines 
having mining heights of 24 inches or more, 
but less than 30 Inches, and 

(6) On and after July 1, 1978, In coal mines 
having mining heights of less than 24 inches. 

The substance of Petitioner’s state¬ 
ment is as follows: 

1. Petitioner's mine is operated in the 
Upper Banner seam of coal, which varies 
in height from a minimum of 30 inches 
to a maximum of approximately 48 
inches, with an average seam height of 
42 inches. 

2. The electric face equipment with re¬ 
spect to which this modification is sought 
is as follows: One (1) Lee-Norse 245 con¬ 
tinuous miner, two (2) 21 SC shuttle 
cars, two (2) Galls 300 roof drills, one 
(X) Lee-Norse roof drill TD1-24, and two 
(2) Elkhom scoops ARr-4. 

3. Petitioner states that application of 
the above standard in its No. 19 Mine will 
result in a diminution of the safety af¬ 
forded both to the equipment operators 
and to other mine employees, and will 
create hazards greater than those which 
may be eliminated by the installation of 
canopies. 

4. Petitioner states that compliance 
with the standard will reduce safety that 
would otherwise be afforded miners in its 
mine for the following reasons: 

(a) Since the coal seam in which Peti¬ 
tioner operates goes down to 24 inches 
in seam height, it of necessity must have 
equipment which can operate in 24-inch 
coal with the 6-inch clearance required 
by the Commonwealth of Virginia. The 
equipment requires a minimum of 4 
inches of ground clearance in order that 
it may be moved during operation. This 
leaves a maximum of 18 incres of space 
for the machine and canopy. Equipment 
of such size does not exist, is not obtain¬ 
able. and even if it were, would be too 
small to accommodate an operator: 

<b) The canopy will raise the height 
of the equipment by about 4 to 12 inches. 
Because of low seam height, the in¬ 
creased height of the face and haulage 
equipment will increase the likelihood 
that the canopy-equipped machines will 
be jammed against the roof. The haz¬ 
ards from roof contact are increased 
because in Petitioner’s mine the seam 
height varies and there are dips, rolls 
and other seam variations, all of which 
increase the danger that equipment will 
be lodged against the roof; 

(c) Because of the increased equip¬ 
ment height, roof bolts will be dislodged 
or sheared off during operation of equip¬ 
ment. thereby creating a greater risk of 
roof falls and injuries to employees than 
would exist otherwise. Use of canopied 
equipment will seriously impair the roof 
control plan in effect at Petitioner’s 
mine; 

<d) The installation of canopies will 
reduce the operator’s visibility. Even 
without a canopy the operator’s visibility 
is obstructed to some extent by the height 
of the coal seam and the equipment, and 
by the load, if any, carried by the ma¬ 
chine. The canopy will create an addi¬ 
tional obstruction to the operator’s vis¬ 
ibility. Not only will reduced visibility 


create a new hazard for the operator, but 
also a greater danger to personnel on 
foot, whose risk of being caught and 
crushed against the rib by the machine 
will be increased. Furthermore, the ex¬ 
perience of other employers in use of 
canopied equipment is that the operator 
has a tendency to lean outside the can¬ 
opy. which exposes him to the hazard of 
brushing against moving equipment, roof 
support and coal ribs; 

(e) The canopy requires the operator 
to work in a cramped and awkward posi¬ 
tion. If the canopy is to extend not only 
over the operator but also over the con¬ 
trols of the machine, then the visibility 
of the operator is reduced to a much 
greater extent, again creating a hazard 
more dangerous to miners than the 
danger sought to be eliminated by instal¬ 
lation of canopies; and 

(f) In the event of a roof fall or fire, 
the operator’s chance of escaping from 
a canopied machine would generally be 
less than his opportunity if there were 
no canopy. 

5. Petitioner states that it is unable to 
modify existing equipment or to con¬ 
struct or purchase suitable canopies or 
new canopied equipment because the 
manufacturers of such equipment are at 
present unable to design or produce 
canopied equipment which can be oper¬ 
ated in the seam height at which Peti¬ 
tioner now operates, without producing 
all the increased hazards described 
above. 

Request for Hearing or Comments 

Persons interested in this petition may 
request a hearing on the petition or fur¬ 
nish comments on or before Novem¬ 
ber 22, 1976. Such requests or comments 
must be filed with the Office of Hearings 
and Appeals, Hearings Division. U.S. De¬ 
partment of the Interior, 4015 Wilson 
Boulevard. Arlington. Virginia 22203. 
Copies of the petition are available for 
inspection at that address. 

James R. Richards, 
Director , Office of 
Hearings arid Appeals. 

October 15. 1976. 

[FR Doc.76-31013 Filed 10-21-7G;8:45 am) 


[Docket No. M 76-5991 

CLAN COAL CO. 

Petition for Modification of Application of 
Mandatory Safety Standard 

Notice is hereby given that in accord¬ 
ance with the provisions of section 301(c) 
of the Federal Coal Mine Health and 
Safety Act of 1969, 30 U.S.C. 861(c) 
(1970), C L & N Coal Company has filed 
a petition to modify the application of 
30 CFR 75.1710 to its No. 1 Mine. Letcher 
County, Kentucky. 

30 CFR 75.1710 provides: 

An authorized representative of the Sec¬ 
retary may require In any coal mine where 
the height of the coalbed permits that elec¬ 
tric face equipment, including shuttle cars, 
be provided with substantially constructed 
canopies, or cabs, to protect the miners oper- 
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atlng such equipment from roof falls ana 
from rib and face rolls. 

To be read in conjunction with 
§ 75.1710 is 30 CFR 75.1710-1 which in 
pertinent part provides: 

• • • Except as provided in p^agraph (f) 
of this section, all self-propelled electric face 
equipment, including shuttle cars, which is 
employed in the active workings of each un¬ 
derground coal mine on and after January 1, 
1973, shall, in accordance with the schedule 
of time specified in subparagraphs (1), (2), 

(3), (4). (5). and (6) of this paragraph (a), 
be equipped with substantiaUy constructed 
canopies or cabs, located and Installed in such 
a manner that when the operator is at the 
operating controls of such equipment he 
shall be protected from falls of roof, face, or 
rib, or from rib and face rolls. The require¬ 
ments of this paragraph (a) shall be met as 
follows: 

(1) Ou and after January 1, 1974, in coal 
mines having mining heights of 72 inches or 
more: 

(2) On and after July 1, 1974, in coal 
mines having mining heights of 60 inches 
or more, but leas than 72 inches; 

(3) On and after January 1, 1975, in coal 
mines having mining heights of 48 inches 
or more, but less than 60 Inches; 

(4) On and after July 1. 1975, in coal mines 
having mining heights of 36 inches or more, 
but less than 48 Inches; 

(6) (I) On and after January 1. 1976, in 
coal mines having mining heights of 30 
inches or more, but less than 36 Inches, 

(ii) On and after July 1. 1977, in coal mines 
having mining heights of 24 Inches or more, 
but less than 30 inches, and 

(6) On and after July 1, 1978, In coal 
mines having mining heights of less than 24 
Inches. • • • 

The substance of Petitioner’s statement 
is as follows: 

1. Petitioner feels that installing cano¬ 
pies on the haulage equipment in this 
mine would create a hazard to the equip¬ 
ment operators. 

2. Petitioner’s haulage equipment con¬ 
sists of one (1) 12 BU Joy loading ma¬ 
chine, one (1) Paul’s roof bolting ma¬ 
chine. and (1) Kersey battery scoop. 

3. The No. 1 Mine is in the Whitesburg 
seam which ranges from 30 to 34 inches 
in height. Petitioner is constantly run¬ 
ning into ascending and descending 
grades in this seam, resulting in dips in 
the coalbed. Installation of canopies on 
the equipment limits the vision of the 
operators of the equipment, creating a 
hazard to them as well as to the other 
employees in the mine. 

4. Petitioner feels that since the equip¬ 
ment operators' vision is limited and 
since their position in the decks is 
cramped with the canopies installed, that 
canopy installation could be a contribut¬ 
ing factor in any accidents that may 
arise. 

Request for Hearing or Comments 

Persons interested in this petition may 
request a hearing on the petition or fur¬ 
nish comments on or before Novem¬ 
ber 22, 1976. Such requests or comments 
must be filed with the Office of Hearings 
and Appeals, Hearings Division. U.S. De¬ 
partment of the Interior, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. 


Copies of the petition are available for 
inspection at that address. 

James R. Richards, 

Director, Office of 
Hearings and Appeals. 

October 15, 1976. 

|FR Doc.76-31018 Filed 10-21-76:8 :45 amj 


[Docket No. M 76-612J 

CAMPBELL COAL CO. 

Petition for Modification of Application of 
Mandatory Safety Standard 

Notice is hereby given that in accord¬ 
ance with the provisions of section 301 
(c) of the Federal Coal Mine Health and 
Safety Act of 1969, 30 U.S.C. 861(c) 
(1970), Campbell Coal Company has 
filed a petition to modify the application 
of 30 CFR 75.1710 to its Mine No. 1 lo¬ 
cated in Campbell County, Tennessee. 

30 CFR 75.1710 provides: 

An autohrlzed representative of the Sec¬ 
retary may require in any coal mine where 
the height of the coalbed permits that elec¬ 
tric face equipment, including shuttle cars, 
be provided with substantially constructed 
canopies, or cabs, to protect the miners op¬ 
erating such equipment from roof falls and 
from rib and face rolls. 

A time schedule by which all mines 
must comply with § 75.1710 is specified 
by 30 CFR 75.1710-1 (a) which provides: 

(а) Except as provided in paragraph (f) 
of this section, all self-propelled electric face 
equipment, including shuttle cars, which is 
employed in the active workings of each un¬ 
derground coal mine on and after January 
1, 1973, shall, in accordance with the sched¬ 
ule of time specified in subparagraphs (1), 
(2), (3), (4). (5). and (6) of this paragraph 
(a), be equipped with substantially con¬ 
structed canopies or cabs, located and in¬ 
stalled in such a manner that when the op¬ 
erator is at the operating controls of such 
equipment he shall be protected from falls 
of roof, face, or rib, or from rib and face 
rolls. The requirements of this paragraph 
(a) shall be met as follows: 

(1) On and after January 1, 1974, in coal 
mines having mining heights of 72 inches or 
more; 

(2) On and after July 1, 1974, in coal 
mines having mining heights of 60 Inches or 
more, but less than 72 inches; 

(3) On and after January 1, 1975, in coal 
mines having mining heights of 48 inches or 
more, but less than 60 inches; 

(4) On and after July 1, 1975, in coal 
mines having mining heights of 36 Inches or 
more, but less than 48 inches; 

(5) (i) On and after January 1. 1976, in 
coal mines having mining heights of 30 
inches or more, but less than 36 inches. 

(ii) On and after July 1. 1977, in coal 
mines having mining heights of 24 inches or 
more, but less than 30 inches, and 

(б) On and after July 1, 1078, in coal 
mines having mining heights of less than 
24 inches. 

The substance of Petitioner’s state¬ 
ment is as follows: 

1. Petitioner works in a coal seam of 
26 inches or less in height, and uses a 
35L Jeffrey coal cutting machine. 

2. Petitioner states that due to low 
ceilings and obstructions in the mine, 


installation of canopies would create 
hazards in its mine, and that such can¬ 
opies would cause equipment operators 
to lean out of their equipment for pur¬ 
poses of visibility, jeopardizing the 
health and safety of the machine opera¬ 
tors and others. 

Request for Hearing or Comments 

Persons interested in this petition may 
request a hearing on the petition or fur¬ 
nish comments on or before Novem¬ 
ber 22. 1976. Such requests or comments 
must be filed with the Office of Hearings 
and Appeals, Hearings Division, U.S. De¬ 
partment of the Interior, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. 
Copies of the petition are available for 
inspection at that address. 

James R. Richards, 
Director, Office of 
Hearings arid Appeals. 

October 15, 1976. 

[FR Doc.76-31014 Filed 10-21-76:8:45 am] 


| Docket No. M 76X623] 

HAMILTON COAL COMPANY, INC. 

Petition for Modification of Application of 
Mandatory Safety Standard 

Notice is hereby given that in accord¬ 
ance with the provisions of section 301(c) 
of the Federal Coal Mine Health and 
Safety Act of 1969, 30 U.S.C. 861(c) 
(1970). Hamilton Coal Company, Inc., 
has filed a petition to modify the ap¬ 
plication of 30 CFR 75.1710 to its Old 
Circle (M No. 50) Mine, Floyd County, 
Kentucky. 

30 CFR 75.1710 provides: 

An authorized representative of the Secre¬ 
tary may require in any coal mine where 
the height of the coalbed permits that elec¬ 
tric face equipment. Including shuttle cars, 
be provided with substantially constructed 
canopies, or cabs, to protect the miners 
operating such equipment from roof falls 
and from rib and face rolls. 

To be read in conjunction with 
* 75.1710 is 30 CFR 75.1710-1 which in 
pertinent part provides: 

• • • Except as provided in paragraph 
(f) of this section, all self-propelled electric 
face equipment. Including shuttle cars, which 
is employed in the active workings of each 
underground coal mine on and after Jan¬ 
uary 1, 1973. shall, in accordance with the 
schedule of time specified in subparagraphs 
(1). (2). (3). (4), (5), and (6) of this para¬ 
graph (a), be equipped with substantially 
constructed canopies or cabs, located and 
installed in such a manner that when the 
operator is at the operating controls of such 
equipment he shall be protected from falls 
of roof, face, or rib, or from rib and face 
rolls. The requirements of this paragraph 
(a) shall be met as follows: 

(1) On and after January 1, 1974, in coal 
mines having mining heights of 72 inches or 
more; 

(2) On and after July 1. 1974. In coal 
mines having mining heights of 60 inches or 
more, but less than 72 Inches; 

(3) On and after January 1, 1975. in coal 
mines having mining heights of 48 inches or 
more, but less than 60 inches; 
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(4) On and after July 1, 1975. in coal 
mines having mining heights of 36 Inches or 
more, but less than 48 Inches; 

(5) (1) On and after January 1, 1976, tn 
coal mines having mining heights of 30 
Inches or more, but less than 36 inches, 

(li) On and after July 1, 1977, in coal 
mines having mining heights of 24 inches or 
more, but less than 30 inches, and 

(6) On and after July 1, 1978, in coal 
mines having mining heights of less than 24 
Inches. 

The substance of Petitioner’s state¬ 
ment is as follows: 

1. Petitioner seeks this modification 
with respect to the following equipment: 
One (1) Wilcox roof drill, one (1) 
Schroder coal drill, two (2) Elkliom DLE 
1 Scoops, and two (2) Kersey tractors. 

2. Petitioner mines a seam of 34-36 
inches in height. 

3. Petitioner states that installation of 
canopies will create hazards in its mine, 
as follows: 

(a) Canopies will obstruct overhead 
vision of the operator; 

(b) Canopies will require the operator 
to depend upon sideward vision when 
moving in a forward direction, making 
the operator prone to injury from sides 
of rib, timber, and overhanging coal 
stumps or projections; 

<c) Canopies hinder operators entering 
and leaving machines; and 

(d) Canopies have a tendency to make 
operators complacent and ignore many 
safe mining practices involving loose and 
doubtful roof. 

4. Petitioner states that canopies are 
not available from the manufacturers. 

Request for Hearing or Comments 

Persons interested in this petition may 
request a hearing on the petition or fur¬ 
nish comments on or before November 
22, 1976. Such requests or comments 
must be filed with the Office of Hearings 
and Appeals, Hearings Division, U.S. 
Department of the Interior, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. 
Copies of the petition are available for 
inspection at that address. 

James R. Richards, 
Director, Office of 
Hearings and Appeals . 

October 15, 1976. 

|FR Doc.76-31011 Filed 10-21-76:8:45 am] 


(Docket No. M 76-600] 

ISLAND CREEK COAL CO. 

Petition for Modification of Application of 
Mandatory Safety Standard 

Notice is hereby given that in accord¬ 
ance with the provisions of section 301 

(c) of the Federal Coal Mine Health and 
Safety Act of 1969, 30 U.8.C. 861(c) 
(1970), Island Creek Coal Company has 
filed a petition to modify the application 
of 30 CFR 75.1710 to its No. 23 Deep 
Mine, Martin County, Kentucky. 

30 CFR 75.1710 provides: 

An authorized representative of the Secre¬ 
tary may require in any coal mine where the 


height of the coalbed permits that electric 
face equipment, including shuttle cars, be 
provided with substantially constructed 
canopies, or cabs, to protect the miners oper¬ 
ating such equipment from roof falls and 
from rib and face rolls. 

To be read in conjunction with § 75. 
1710 is 30 CFR 75.1710-1 which in per¬ 
tinent part provides: 

• • • Except as provided in paragraph (f) 
of this section, all self-propelled electric face 
equipment, including shuttle cars, which Is 
employed in the active workings of each un¬ 
derground coal mine on and after January 1, 
1973, shall, In accordance with the schedule 
of time specified in subparagraphs (1). (2), 

(3), (4), (5), and (6) of this paragraph (a), 
be equipped with substantially constructed 
canopies or cabs, located and installed In 
such a manner that when the operator Is at 
the operating controls of such equipment he 
shall be protected from faUs of roof, face, or 
rib, or from rib and face rolls. The require¬ 
ments of this paragraph (a) shall be met as 
follows: 

(1) On and after January 1, 1974, In coal 
mines having mining heights of 72 inches 
or more; 

(2) On and after July 1, 1974, In coal mines 
having mining heights of 60 Inches or more, 
but less than 72 Inches; 

(3) On and after January 1, 1975, In coal 
mines having mining heights of 48 Inches or 
more, but less than 60 Inches; 

(4) On and after July 1. 1976. in coal mines 
having mining heights of 36 inches or more, 
but less than 48 Inches; 

(5) (i) On an after January 1, 1976, in 
coal mines having mining heights of 24 
inches or more, but less than 36 inches; and 

(ii) On and after July 1. 1977, in coal mines 
having mining heights of 24 Inches or more, 
but less than 30 Inches, and 

(6) On and after July 1, 1978, in coal 
mines having mining heights of less than 24 
inches. • • • 

The substance of Petitioner’s state¬ 
ment is as follows: 

1. Petitioner feels that installing cano¬ 
pies on the haulage equipment in this 
mine would create a hazardous condition. 

2. The No. 23 Deep Mine is in the 
Stockton seam which has a height of 
54 inches. Petitioner states that due to 
the undulating bottom, and the height 
of presently installed cabs and canopies, 
such cabs or canopies sometimes drag on 
installed roof bolts. 

3. Petitioner states that the equipment 
operators have complained of a lack of 
space in the cabs, and of the danger of 
being trapped in the cutting machine cab 
in the event of a fire on the cutting ma¬ 
chine. 

4. Petitioner requests removal of cabs 
or canopies as need arises until they 
have been reevaluated and redesigned, 
and made safe and comfortable for the 
equipment operators. 

Request for Hearing or Comments 

Persons interested in this petition may 
request a hearing on the petition or fur¬ 
bish comments on or before November 
22, 1976. Such requests or comments 
must be filed with the Office of Hearings 
and Appeals, Hearings Division, U.S. De¬ 
partment of the Interior, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. 


Copies of the petition are available for 
inspection at that address. 

James R. Richards, 
Director, Office of 
Hearings and Appeals. 

October 15, 1976. 

(FR Doc. 76-31017 Filed 10-2-76; 8:45 am] 


(Docket No. M 76X624] 

J C & P COAL CORP. 

Petition for Modification of Application of 
Mandatory Safety Standard 

Notice is hereby given that in accord¬ 
ance with the provisions of section 301(c) 
of the Federal Coal Mine Health and 
Safety Act of 1969, 30 U.S.C. 861(c) 
(1970), J C & P Coal Corporation has 
filed a petition to modify the applica¬ 
tion of 30 CFR 75.1710 to its No. 1 Mine 
located in Floyd County, Kentucky. 

30 CFR 75.1710 provides: 

An authorized representative of the Sec¬ 
retary may require In any coal mine where 
the height of the coalbed permits that elec¬ 
tric face equipment, Including shuttle cars, 
be provided with substantially constructed 
canopies, or cabs, to protect the miners oper¬ 
ating such equipment from roof falls and 
from rib and face rolls. 

To be read in conjunction with 
§ 75.1710 is 30 CFR 75.1710-1 which in 
pertinent part provides: 

• • • Except as provided In paragraph (f) 
of this section, all self-propelled electric 
face equipment, Including shuttle cars, 
which Is employed In the active workings of 
each underground coal mine on and after 
January 1, 1973. shall. In accordance with 
the schedule of time specified In subpara¬ 
graphs (1). (2). (3). (4). (6). and (6) of 
this paragraph (a), be equipped with sub¬ 
stantially constructed canopies or cabs, lo¬ 
cated and Installed In such a manner that 
when the operator is at the operating controls 
of such equipment he shall be protected from 
falls of roof, face, or rib. or from rib and 
face rolls. The requirements of this para¬ 
graph (a) shall be met as follows: 

(1) On and after January 1, 1974, In coal 
mines having mining heights of 72 Inches or 
more: 

(2) On and after July 1, 1974, in coal mines 
having mining heights of 60 inches or more, 
but less than 72 Inches; 

(3) On and after January 1, 1975, In coal 
mines having mining heights of 48 inches 
•or more, but less than 60 Inches; 

(4) On and after July 1. 1975, in coal mines 
having mining heights of 36 inches or more, 
but less than 48 inches; 

(5) (1) On and after January 1, 1976, In coal 
mines having mining heights of 30 Inches or 
more, but less than 36 Inches, 

(il) On and after July 1, 1977. in coal 
mines having mining heights of 24 inches 
or more, but less than 30 inches, and 

(6) On and after July 1, 1978, In coal mines 
having mining heights of less than 24 Inches. 

The substance of Petitioner’s state¬ 
ment is as follows: 

1. Petitioner seeks this modification 
with respect to the following equipment: 
three (3) Elkhorn scoops, one (1) 
Schroder drill, and one (1) Acme roof 
bolter. 

2. Petitioner mines a seam which is 34 
to 36 inches in height. 
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3. Petitioner states that installation of 
canopies will create hazards in its mine, 
as follows: 

(a) Canopies will obstruct overhead 
vision of the operator; 

(b) Canopies will require the operator 
to depend on sideward vision when mov¬ 
ing in a forward direction; making the 
operator prone to injury from sides of 
rib, timbers, and overhanging coal 
stumps or projections; 

<c> Canopies hinder operators enter¬ 
ing and leaving machines; and 

<d) Canopies have a tendency to make 
operators complacent and ignore many 
safe mining practices involving loose and 
doubtful roof. 

4. Petitioner states that canopies are 
not available from the manufacturers. 

Request for Hearing or Comments 

Persons interested in this petition may 
request a hearing on the petition or fur¬ 
nish comments on or before November 
22, 1976. Such requests or comments 
must be filed with the Office of Hearings 
and Appeals, Hearings Division. U.S. De¬ 
partment of the Interior. 4015 Wilson 
Boulevard. Arlington, Virginia 22203. 
Copies of t)ie petition are available for 
inspection at that address. 

James R. Richards. 

Director, 

Office of Hearings and Appeals. 

October 15,1970. 

(FR Doc 70-31010 Filed 10-21-76; 8:45 ami 


{Docket No. M 76X621] 

LITTLE BILL COAL CO., INC. 

Petition for Modification of Application of 
Mandatory Safety Standard 

Notice is hereby given that in accord¬ 
ance with the provisions of section 301 

(c) of the Federal Coal Mine Health and 
Safety Act of 1969, 30 UJS.C. 861(c) 
(1970). Little Bill Coal Co., Inc., has 
filed a petition to modify the applica¬ 
tion of 30 CFR 75.1710 to its No. 2 Mine 
located in Pike County. Kentucky. 

30 CFR 75.1710 provides: 

An authorized representative of the Secre¬ 
tary may require In any coal mine where the 
height of the coalbed permits that electric 
face equipment, including shuttle cars, bo 
provided with substantially constructed can¬ 
opies or cabs, to protect the miners operat¬ 
ing such equipment from roof falls and from 
rib and face rolls. 

To be read in conjunction with § 75. 
1710 is 30 CFR 75.1710-1 which in per¬ 
tinent part provides: 

• • • Except, as provided in paragraph (f) 
of this section all self-propelled electric face 
equipment including shuttle cars, which Is 
employed In the active workings of each un¬ 
derground coal mine on and after January 31, 
1973, shall. In accordance with the schedule 
of time specified In subparagraphs (1). (2), 
(3.) (4), (5), and (6) of this paragraph (a), 
be equipped with substantially constructed 
canopies or cabs located and installed In 
such a manner that when the operator Is at 
the operating controls of such equipment he 
shall be protected from falls of roof face, or 
rib or from rib and face rolls. The requlre- 
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menLs of this paragraph (a) shall be met as 
follows: 

(1) On and after January 1, 1974, In coal 
mines having mining heights of 72 inches or 
more; 

(2) On and after July 1,1974. In coal mines 
having mining heights of 60 Inches or more, 
but less than 72 Inches; 

(3) On and after January 1. 1975, In cool 
mines having mining heights of 48 inches or 
more, but less than 60 inches: 

(4) On and after July 1, 1976. in coal mines 
having mining heights of 36 inches or more, 
but less than 48 inches; 

(5) (1) On and after January 1. 1976. In 
coal mines having mining heights of 30 
inches or more but less than 36 inches; 

(li) On and after July 1, 1977, in coal mines 
having mining heights of 24 inches or more 
but less than 30 inches, and 

(6) On and after July 1. 1978, in coal mines 
having mining heights of less than 24 
Inches. • • • 

The substance of Petitioner’s state¬ 
ment is as follows: 

1. Petitioner works the Pond Creek 
seam, with a height of 41 inches, and 
seeks this modification with respect to 
the following equipment: One (1) 265 
Hardhead Lee-Norris continuous miner, 
and two (2) shuttle cars. 

2 . Petitioner states that due to the coal 
height and the rolling bottom, the equip¬ 
ment operators feel that it would be 
hazardous to operate the equipment with 
canopies, and that said operators also 
feel that because of the cramped posi¬ 
tion and obstruction of vision, canopies 
create a safety hazard. 

REQUEST FOR HEARING OR COMMENTS 

Persons interested in this petition may 
request a hearing on the petition or fur¬ 
nish comments on or before November 
22,1976. Such requests or comments must 
be filed with the Office of Hearings and 
Appeals, Hearings Division. U.S. Depart¬ 
ment of the Interior, 4015 Wilson Boule¬ 
vard, Arlington, Virginia 22203. Copies 
of the petition are available for inspec¬ 
tion at that address. 

James R. Richards, 

Director , 

Office of Hearings and Appeals . 

October 15. 1976. 

{FR Doc.76-31023 Filed 10-21-76:8:46 am] 


{Docket No. M 76-6011 

RICHCO BROTHERS, INC. 

Petition for Modification of Application of 
Mandatory Safety Standard 

Notice is herby given that in accord¬ 
ance with the provisions of section 301 
(c) of the Federal Coal Mine Health 
and Safety Act of 1969, 30 U.S.C. 861(c) 
(1970). Richco Brothers. Inc., has filed 
a petition to modify the application of 
30 CFR 75.1710 to its No. 1 Mine. 
Buch anan County, Virginia. 

30 CFR 75.1710 provides: 

An authorized representative of the Sec¬ 
retary may require in any coal mine where 
the height of the coalbed permits that 
electric face equipment. Including shuttle 
cars, be provided with substantially con¬ 
structed canopies, or efibs. to protect the 
miners operating such equipment from roof 
fails and from rib and face rolls. 


A time schedule by which all mines 
must comply with § 75.1710 is specified 
by 30 CFR 75.1710-1 (a) which provides: 

(а) Except aa provided In paragraph (f) 

of this section, all self-propelled electric face 
equipment, including shuttle cars, which Is 
employed in the active workings of each 
underground coal mine on and after January 
1, 1973, shall, in accordance with the 

schedule of time specified in subparagraphs 

(1). (2), (3). (4), (5). and (6) of this para- 
graph (a), be equipped with substantially 
constructed canopies or cabs, located and 
installed in such a manner that when the 
operator Is at the operating controls of such 
equipment he shall be protected from falls 
of roof. face, or rib. or from rib and face 
rolls. The requirements of this paragraph 
(a) shall be met as follows: 

(1) On and after January 1. 1974. in coal 
mines having mining heights of 72 inches or 
more; 

(2) On and after July 1, 1974, in coal mines 
having mining heights of 60 Inches or more, 
but less than 72 inches; 

(3) On and after January 1. 1975, In cotil 
mines having mining heights of 48 inches or 
more, but less thau 60 inches; 

(4) On and after July 1, 1976, In coal mines 
having mining heights of 36 inches or more, 
but less than 48 inches; 

(5) (1) On and after January 1. 1976, in 
coal mines having mining heights of 30 
Inches or more, but less than 36 Inches, 

(il) On and after July 1. 1977, in coal 
mines having mining heights of 24 Indies or 
more, but les3 than 30 inches, and 

(б) On and after July 1. 1978, In coal mines 
having mining heights of less than 24 Inches. 

The substance of Petitioner’s state¬ 
ments is as follows: 

1. Petitioner’s haulage equipment con¬ 
sists of one (1) Kersey scoop, and one 
(1) Paul’s roof bolter. 

2. The No. 1 Mine is in the Jawbone 
seam which ranges from 30 to 38 inches 
in height. Petitioner states that its coal 
seam Is so small that equipment out¬ 
fitted with required cabs or canopies 
could not operate in its mine. 

3. Petitioner states that it shall train 
its operators to operate equipment with¬ 
out cabs or canopies slowly and cautious¬ 
ly. 

Requests for Hearing or Comments 

Persons interested in this petition may. 
request a hearing on the petition or fur¬ 
nish comments on or before November 
22. 1976. Such requests or comments 
must be filed with the Office of Hearings 
and Appeals, Hearings Division. U.S. De¬ 
partment of the Interior. 4015 Wilson 
Boulevard, Arlington. Virginia 22203. 
Copies of the petition are available for 
inspection at that address. 

James R. Richards, 

Director , 

Office of Hearings and Appeals . 

October 15.1976. 

{FR Doc.76-31016 Filed 10-21-78;8:45 am] 


{Docket No. M 76-602] 

SHERWOOD MIN.NG, INC. 

Petition for Modification of Application of 
Mandatory Safety Standard 

Notice is hereby given that in accord¬ 
ance with the provisions of section 301 
(c) of the Federal Coal Mine Health 


FEDERAL REGISTER, VOL. 41, NO. 206—FRIDAY, OCTOBER 22, 1976 









NOTICES 


46633 


and Safety Act of 1969. 30 TJ.S.C. 861(c) 
(1970), Sherwood Mining. Inc., has filed 
a petition to modify the application of 
30 CFR 75.1710 to its No. 1 Mine located 
in Buchanan, Virginia. 

30 CFR 75.1710 provides: 

An authorized representative of the Secre¬ 
tary require in any coal mine where the 
height of the coalbed permits that electric 
face equipment. Including shuttle cars, be 
provided with substantially constructed can¬ 
opies, or cabs, to protect the miners operat¬ 
ing such equipment from roof falls and from 
rib and face rolls. 

A time schedule by which all mines 
must comply with § 75.1710 is specified 
by 30 CFR 75.1710-1 (a) which provides:* 

(а) Except as provided In paragraph (f) 
of this section, aU self-propelled electric face 
equipment, including shuttle cars, which Is 
employed in the active workings of each un¬ 
derground coal mine on and after January 
1. 1973. shall, in accordance with the sched¬ 
ule of time specified in subparagraphs (1), 

(2), (3), (4). (5), and (6) of this paragraph 
(a), be equipped with substantially con¬ 
structed canopies or cabs, located and in¬ 
stalled In such a manner that when the 
operator Is at the operating controls of such 
equipment he shall be protected from falls 
of roof, face, or rib. or from rib and face 
rolls. The requirements of this paragraph 
(a) shall be met as follows: 

(1) On and after January 1, 1974, in coal 
mines having mining heights of 72 inches 
or more: 

(2) On and after July 1. 1974, in coal mines 
having mining heights of 60 inches or more, 
but less than 72 Inches; 

(3) On and after January 1, 1975, in coal 
mines having mining heights of 48 inches 
or more, but less than 60 inches; 

(4) On and after July 1, 1975, in coal mines 
having mining heights of 36 inches or more, 
but less than 48 Inches; 

(5) (1) On and after January 1, 1976, in 
coal mines having mining heights of 30 
inches or more, but less than 36 inches, 

<li) On and after July 1, 1977, in coal 
mines having mining heights of 24 inches or 
more, but less than 30 inches, and 

(б) On and after July 1, 1978, in coal mines 
having mining heights of less than 24 Inches. 

The substance of Petitioner’s state¬ 
ment is as follows: 

1. Petitioner feels that installing cano¬ 
pies on the haulage equipment in this 
mine would create a hazard to the equip¬ 
ment operators. 

2. Petitioner’s haulage equipment con¬ 
sists of two (2) S & S 74 Unatracs, one 
(1) Paul’s pinner, one (1) FMC-3 pinner, 
and twelve (12) RB Joy cutters. 

3. The No. 1 Mine is in the Widow 
Kennedy seam which has a height of 34 
inches. 

4. Petitioner states that it will upgrade 
its roof control plan to afford more pro¬ 
tection for the operators of machines. 

Request for Hearing or Comments 

Persons interested in this petition may 
request a hearing on the petition or fur¬ 
nish comments on or before Novem¬ 
ber 22, 1976. 8uch requests or comments 
must be filed with the Office of Hearings 
and Appeals, Hearings Division. U.S. De¬ 
partment of the Interior, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. 


Copies of the petition are available for 
Inspection at that address. 

James R. Richards, 
Director , Office of 
Hearings and Appeals. 

October 15, 1976. 

[FR Doc.76-31015 Filed 10-21-76;8:45 am] 
[Notice of Designation Number A381[ 

DEPARTMENT OF AGRICULTURE 

Farmers Home Administration 
MICHIGAN 

Designation of Emergency Areas 

The Secretary of Agriculture lias de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in the following Michi¬ 
gan Counties as a result of subfreezing 
temperatures April 21 through May 15, 
1976, in Antrim County: excessive rain¬ 
fall June 30 through July 2. and July 7, 
1976, followed by hot weather in Arenac 
County; drought April 1 through July 31, 
1976, in Houghton County. 

Therefore, the Secretary lias desig¬ 
nated this area as eligible for emergency 
loans pursuant to the provisions of the 
Consolidated Farm and Rural Develop¬ 
ment Act, as amended by Pub. L. 94-68, 
and the provisions of 7 CFR 1832.3(b) in¬ 
cluding the recommendation of Governor 
William G. Milliken that such designa¬ 
tion be made. 

Applications for emergency loans must 
be received by this Department no later 
than December 7,1976, for physical losses 
and July 7, 1977, for production losses, 
except that qualified borrowers who re¬ 
ceive initial loans pursuant to this desig¬ 
nation may be eligible for subsequent 
loans. The urgency of the need for loans 
in the designated area makes it imprac¬ 
ticable and contrary to the public interest 
to give advance notice of proposed rule- 
making and invite public participation. 

Done at Washington, D.C., this 15th 
day of October 1976. 

Frank W. Naylor, Jr., 

Acting Administrator, 
Farmers Home Administration. 

(FR Doc.76-31037 Filed 10-21-76:8:45 am) 


Food and Nutrition Service 

ADVISORY COMMITTEE ON 
NUTRITION EVALUATION 

Meeting 

Pursuant to the Federal Advisory Com¬ 
mittee Act (Pub. L. 92-463), announce¬ 
ment is made of the following Committee 
meeting: 

Name: Advisory Committee on Nutrition 
Evaluation. 

Date and Time: November 3-5, 1976; 9:00 
a-m. 

Place: Plnehurst Room, Savannah Inn, 612 
Wilmington Island Road, Wilmington 
Island, Savannah, Georgia 31404. 

Purpose of meeting. At this second 
meeting of the Committee, the members 
will continue their deliberation on how 


to evaluate the health benefits of the 
WIC Program. 

Proposed agenda. The agenda will 
cover pertinent background information 
on the WIC Program which the members 
requested at the last meeting. In addi¬ 
tion, discussion will continue on possible 
approaches, objectives, and methodology 
for various alternatives in evaluation de¬ 
signs. 

This meeting will be open to the public. 

Persons wishing to attend the meeting 
as observers, or wishing to submit writ¬ 
ten comments, should write Deborah Mc¬ 
Intosh, Recording Secretary, Advisory 
Committee on Nutrition Evaluation, Spe¬ 
cial Supplemental Food Division, Food 
and Nutrition Service, U.S. Department 
of Agriculture, Washington, D.C. 20250, 
telephone (202) 447-8421. 

Dated: October 19, 1976. 

John M. Damgard, 
Deputy Assistant Secretary . 

[FR Doc.76-31091 Filed 10-21-76:8:45 ami 


DEPARTMENT OF COMMERCE 

National Bureau of Standards 

FEDERAL INFORMATION PROCESSING 

STANDARDS TASK GROUP 15 COM¬ 
PUTER SYSTEMS SECURITY 

Meeting 

Pursuant to the Federal Advisory 
Committee Act, 5 U.S.C. App. 1 (Supp. V, 
1975), notice is hereby given that the 
Federal Information Processing Stand¬ 
ards Task Group 15 (FTPS TG-15). 
“Computer Systems Security,*’ will hold a 
meeting from 9:00 a.m. to 4:00 p.m. on 
Thursday, December 16, 1976 in Room 
B-27, Building 225 at the National Bu¬ 
reau of Standards in Gaithersburg, 
Maryland. 

The purpose of this meeting will be to 
continue the development of guidelines 
in the management and technological 
areas of information processing security. 

The meeting will be open to the pub¬ 
lic. To the extent that the meeting time 
and agenda permit, interested persons 
may make oral statements and partici¬ 
pate in the discussions. Written state¬ 
ments or inquiries may be addressed to 
Miss Susan K. Reed, Institute for Com¬ 
puter Sciences and Technology. Nation¬ 
al Bureau of Standards, Washington, 
D.C. 20234 (phone: 301-921-3861). 

Dated: October 18, 1976. 

Ernest Ambler, 
Acting Director. 

[FR Doc.76-31092 Filed 10-21-76:8:45 amj 


Travel Service 

TRAVEL ADVISORY BOARD 
Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act, 5 U.S.C. 
App. I (Supp. IV, 1974), notice is hereby 
given that the Travel Advisory Board of 
the U.S. Department of Commerce will 
meet on November 30, 1976, at 9:30 a.m.. 
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in Room 4830, of the Main Commerce 
Building, 14th Street and Constitution 
Avenue, NW., Washington. D.C. 20230. 

Established in July, 1968, the Travel 
Advisory Board consists of senior repre¬ 
sentatives of 15 U.S. travel industry seg¬ 
ments who are appointed by the Secre¬ 
tary of Commerce to serve two year 
terms. 

Members advise the Secretary of Com¬ 
merce and Assistant Secretary of Com¬ 
merce for Tourism on policies and pro¬ 
grams designed to accomplish the pur¬ 
poses of the International Travel Act of 
1961. as amended. A detailed agenda for 
the meeting will be published in the 
Federal Registeh in advance of the 
meeting. 

A limited number of seats will be avail¬ 
able to observers from the public and the 
press. The public will be permitted to file 
written statements with the Committee 
before or after the meeting. To the extent 
time is available the presentat ion of oral 
statements will be allowed. 

Melinda Carr. Acting Director of Me¬ 
dia Services Division, the United States 
Travel Service, Room 1519, U.S. Depart¬ 
ment of Commerce. Washington. D.C. 
20230 (telephone 202-377-4987) will re¬ 


lated: October 15.1976. 

Kenneth M. Endicott. M.D., 

Administrator. Health 
Resources Administration. 

fFR Doc.76-31035 Plied 10-21-76;8:45 am] 


Office of Education 

EXEMPLARY PROJECTS IN VOCATIONAL 
EDUCATION 

Closing Date for Receipt of Applications 
for Fiscal Year 1977 

Notice is hereby given that pursuant to 
the authority contained in Section 142(c) 
of Part D of the Vocational Education 
Act of 1963, as amended, 20 U.S.C. 1302 
(c), applications are being accepted from 
applicants in the States of Florida. Min¬ 
nesota, North Carolina, and Puerto Rico 
for grants for exemplary projects in vo- 


spond to public requests for information 
about the meeting. 

Creighton Holden, 
Assistant Secretary for Tourism , 

U.S. Department of Commerce. 
(PR Doc.76-31296 Piled 10-21-76:10:46 ami 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Health Resources Administration 

APPLICATIONS FOR GRANTS—FISCAL 
YEAR 1977 

Announcement for Public Health and 

Allied Health Professions Programs 

Notice is hereby given that the Division 
of Associated Health Professions, Bureau 
of Health Mani>ower. Health Resources 
Administration, will be accepting appli¬ 
cations for grants in fiscal year 1977 for 
the programs listed below. 

Eligible applicants may request appli¬ 
cation materials by contacting the Edu¬ 
cation Development Branch, Division of 
Associated Health Professions. Bureau of 
Health Manpower, Health Resources Ad¬ 
ministration. Building 31. Room 3B19, 
9000 Rockville Pike. Bethesda, Maryland 
20014 (301 496-5697). 


cational education. In all other States 
and Territories, the Fiscal Year 1977 
funds are being used to meet the con¬ 
tinuation costs of ongoing projects. 

Applications must be received by the 
U.S. Office of Education Application Con¬ 
trol Center on or before February 8, 1977. 

A. Applications Sent by Mail 

An application sent by mail should 
be addressed as follows: U.S. Office of 
Education. Application Control Center. 
Grants and Procurement Management 
Division, 400 Maryland Avenue. SW., 
Washington. D.C. 20202; Attention: 
13.502. An application sent by mail will 
be considered to be received on time by 
the Application Control Center if: 

(1) The application was sent by regis¬ 
tered or certified mail not later than Feb¬ 
ruary 3, 1977 as evidenced by the U.S. 
Postal Service postmark on the wrapper 


or envelope, or on the original receipt 
from the U8. Postal Service; or 

(2) The application is received on or 
before the closing date by either the De¬ 
partment of Health, Education, and Wel¬ 
fare, or the U.S. Office of Education mail 
room in Washington, D.C. In establishing 
the date of receipt, the Commissioner 
will rely on the time-date stamp of such 
mail rooms or other documentary evi¬ 
dence of receipt maintained by the De¬ 
partment of Health, Education, and Wel¬ 
fare or the U.S. Office of Education. 

H. Hand Delivered Applications 

An application to be hand delivered 
must be taken to the U.S. Office of Edu¬ 
cation, Application Control Center, Room 
5673, Regional Office Building Three, 7th 
and D Streets, S.W., Washington, D.C. 
Hand delivered applications will be ac¬ 
cepted daily between the hours of 
8:00 a.m. and 4:00 p.m., Washington, 
D.C. time, except on Saturdays, Sun¬ 
days. or Federal holidays. Applications 
will not be accepted after 4:00 p.m. on 
the closing date. 

C. Application Information 

(1) Applications must be prepared and 
submitted in accordance with instruc¬ 
tions. Information and application forms 
may be obtained from the appropriate 
Department of Health, Education, and 
Welfare/U.S. Office of Education Re¬ 
gional Office listed below. Descriptive 
materials on the resources available to 
potential applicants will also be made 
available through the Regional Offices as 
a part of the application package. 

Interested applicants from Puerto Rico 
in Region II should contact Mr. Charles 
A. O’Connor, Jr. t Assistant Regional 
Commissioner for Occupational and 
Adult Education. U.S. Office of Education, 
26 Federal Plaza, New York, New York 
10007. 

Interested applicants from Florida and 
North Carolina in Region IV should 
contact Mr. Donald Snodgrass. Assistant 
Regional Commissioner for Occupational 
and Adult Education, U.S. Office of Edu¬ 
cation, 50 Seventh Street. Nil., Room 
550, Atlanta, Georgia 30323. 

Interested applicants from Minnesota 
in Region V should contact Mr. William 
L. Lewis, Assistant Regional Commis¬ 
sioner for Occupational and Adult Edu¬ 
cation, U.S. Office of Education, 300 
South Wacker Drive, Chicago. Illinois 
60606. 

Simultaneously with the submission of 
an application to the U.S. Office of Edu¬ 
cation, the applicant must submit a copy 
of the application to the applicable State 
board for vocational education. The State 
board for vocational education will re¬ 
view each application and may. within 
a period of sixty days, disapprove any 
application. 

D. Program Information 

Of the $8 million appropriated in Fiscal 
Year 1977. approximately $7,269,438 will 
be necessary for the continuation of 56 
three-year projects Initiated in previous 
years. Approximately $730,562 will be 
available to applicants from the States 
of Florida, Puerto Rico, Minnesota, and 


Eligible Applicants 


Program 

Public Health Service 
Act 

Appli¬ 

cation 

receipt 

dead¬ 

line 

('•rants to schools of public health for public health training (formula grants). 1 _ 

General purpose traineeships for professional public health personnel. 1 ..__ 

Sec. 318(e)__ 

Jan. 16 

Sec. 312. 

Dec. 1 

Short term traineeships for professional public health personnel.*_ 

_ do. _ 

(*) 

Jan. 14 

Feb. 1 

Grunts to improve the quality of training for allied health professions (special im¬ 
provement grants).* 

Special projects for experimentation, demonslralion, and institutional improve¬ 
ment (special project grants).* 

Training institute grants for allied health professions personnel (short term).*_ 

Sec. 792(b). 

Sec. 792(o)__ _ 

Sec. 7U3___ 

Jan. 24 



* Public and nonprofit private graduate professional schools of public health accredited by the Council on 
Education for Public Health. 

* To obtain application materials and deadlines for public health traineeships (short term), applicants should 
contact the regional health administrator, DHEW regional ofllc«v. 

* Public and nonprofit private Junior colleges, colleges, and universities which qualify os allied health “training 
centers'* os defined in sec. 7U6H) of the act. and implementing regulations. 

* Public and nonprofit private agencies, organisations, and institutions for special activities related to the training 
of allied health personnel, which for the purposes of this grant program ore defined as technicians, technologists, and 
therapists as well as personnel matriculating in undergraduate degree programs for health services administration 
and public health who require at least V mo of putlaecondary, formal, education or training in an allied health 
professional curriculum in order to meet entry-level position requirements in the field of human health. 

* Public and nonprofit private agencies, organirations, and institutions offering short term advanced training for 
Allied health professionals to improve their skills as teachers, administrators, supervisors or specialist* in their 
respective allied health discipline. 
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North Carolina for new Federally-admin¬ 
istered Part D projects in Fiscal Year 
1977. 

Direct grants or contracts are awarded 
for one project in each State up to the 
limit of funding available for the U.S. 
Commissioner of Education to use in 
that State as allotted under Section 142 
(c) of Part D of the Act. Approximate 
funds to be available for each of the four 
States in Fiscal Year 1977 are: Florida 
$189,481; Minnesota $151,558; North 
Carolina $169,480; Puerto Rico $220,043. 

Financial assistance may not be given 
to any program or project for a period 
exceeding three years. 

E. Applicable Regulations 

The regulations applicable to the Voca¬ 
tional Education Exemplary Project 
Program are: 

(1) Regulations for Part D of the Voca¬ 
tional Education Act, Part 103 of 45 CFR, 
Subpart C. 

(2) Office of Education’s General Pro¬ 
visions Regulations, published in the 
Federal Register on November 6, 1973, 
45 CFR Parts 100 and 100a. 

(3) Criteria for Fiscal Year 1977 pub¬ 
lished in this issue of the Federal 
Register. 

(Catalog of Federal Domestic Assistance 
Program Number 13.502; Exemplary Projects 
in Vocational Education.) 

Dated: October 18, 1976. 

William F. Pierce, 

Acting U.S. Commissioner 
of Education. 

|FR Doc.76-31152 Filed 10-21-76:8:45 am) 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Federal Disaster Assistance Administration 

[Docket No. Nfd-368; FDAA-3018-EM1 

VIRGINIA 

Emergency Declaration and Related 
Determinations 

Pursuant to the authority vested in 
the Secretary of Housing and Urban De¬ 
velopment by the President under Ex¬ 
ecutive Order 11795 of July 11, 1974, and 
delegated to me by the Secretary under 
Department of Housing and Urban De¬ 
velopment Delegation of Authority, 
Docket No. D-74-285; and by virtue of 
the Act of May 22, 1974, entitled “Dis¬ 
aster Relief Act of 1974“ (88 Stat. 143); 
notice is hereby given that on October 
15. 1976, the President declared an 
emergency as follows: 

I haae determined that the impact of a 
drought on the State of Virginia Is of suffi¬ 
cient severity and magnitude to warrant a 
declaration of an emergency under Pub. L. 
93-288. I therefore declare that such an 
emergency exists in the State of Virginia. 
You are to determine the specific areas with¬ 
in the State eligible for Federal assistance 
under this declaration. 

Notice is hereby given that pursuant 
to the authority vested in the Secretary 
of Housing and Urban Development 
under Executive Order 11795, and dele¬ 


gated to me by the Secretary under De¬ 
partment of Housing and Urban Devel¬ 
opment Delegation of Authority, Docket 
No. D-74-285, I hereby appoint Mr. Ar¬ 
thur T. Doyle, FDAA Region m, to act 
as the Federal Coordinating Officer for 
this declared emergency. 

I do hereby determine the following 
areas to have been adversely affected by 
this declared emergency: 

The Counties of: 

Amelia 
Amherst 
Augusta 
Appomatox 
Bedford 
Brunswick 
Campbell 
Charlotte 
Cumberland 
Franklin 
Halifax 


Henry 

Lunenburg 

Mecklenburg 

Nottoway 

Page 

Patrick 

Pittsylvania 

Powhatan 

Prince Edward 

Rockingham 

Shenandoah 


(Catalog of Federal Domestic Assistance No. 
14.701. Disaster Assistance.) 


Dated: October 15,1976. 

William E. Crockett, 
Acting Administrator, Federal 
Disaster Assistance Adminis¬ 
tration. 

|FR Doc.76-31043 Filed 10-21-76:8:45 am] 


DEPARTMENT OF 
TRANSPORTATION 

Federal Highway Administration 

UNIFORM TRAFFIC CONTROL 
DEVICES MANUAL 

Distribution 

Volume VH of the Official Rulings on 
Requests for Interpretations, Changes 
and Experimentations concerning the 
1971 edition of the Manual on Uniform 
Traffic Control Devices (MUTCD) will 
be distributed by the Federal Highway 
Administration on approximately Octo¬ 
ber 20, 1976. (MUTCD is incorporated by 
reference into 23 CFR 625.) The subject 
publication includes recent rulings made 
since the publication of Volume VI of 
said Official Rulings in September 1975. 
Contained in Volume VH are 94 rulings 
categorized by subject into signs—51, 
markings—8, signals—25, construction 
and maintenance—9 and bicycles—1. 
Copies of Volume VII may be obtained 
upon request from the Office of Traffic 
Operations. Federal Highway Adminis¬ 
tration, 400 7th Street, SW.. Washing¬ 
ton, D.C. 20590, on the day of or after 
the date of distribution. 

Issued on: October 14, 1976. 

Norbert T. Tiemann, 
Federal Highway Administrator. 

|FR Doc.76-31019 Filed 10-21-76:8:45 am| 


CIVIL AERONAUTICS BOARD 

lDockets 29901, 22859. 26838: Order 76-10-70) 

AIRLIFT INTERNATIONAL, INC. ET AL. 

Order of Suspension Regarding Air Freight 
Rates 

Adopted by the Civil Aeronautics 
Board at its office in Washington. D.C. 
on the 15th day of October, 1976. 


By tariff revisions 1 * 3 * bearing various 
issue dates and marked to become effec¬ 
tive October 17, Airlift International. 
Inc. (Airlift). American Airlines, Inc. 
(American), The Fyling Tiger Line Inc. 
(Flying Tiger), Northwest Airlines, Inc. 
(Northwest), and Trans World Airlines, 
Inc. (TWA), propose, with certain excep¬ 
tions, systemwide increases of 10 percent 
in standard service bulk and container 
general and specific commodity rates and 
charges, including the bulk minimum 
charges per shipment. Small package 
charges, where applicable, and priority 
general and specific commodity rates are 
also to be increased by 10 percent. Cer¬ 
tain specific commodity rates are also to 
be increased by varying amounts, up to 
20 percent, or are to be canceled. Some 
day-light general commodity container 
flat charges would be increased by vari¬ 
ous percentages to equal 110 percent 
of the standard container minimum 
charges. 

In support of their proposals, the car¬ 
riers variously assert, inter alia, that the 
purpose of the increases is to obtain 
needed revenues to compensate for in¬ 
herently deficient rate levels and rising 
costs; that the proposed rates are justi¬ 
fied on the basis of 1975 industry-average 
costs, updated from the Domestic Air 
Freight Rate Investigation (DAFRI), 
Docket 22859; and that rate increases 
previously approved by the Board have 
not kept pace with inflation largely due 
to the lag in necessary rate increases 
during the 1973-1975 period of rapidly 
escalating fuel and other costs increases; 
and that none of these carriers will 
achieve a 12-percent rate of return on 
freight investment. As a result of the 
proposed increases, Airlift estimates 
annual revenue increases of $1.5 million; 
American, $11.5 million; Flying Tiger, 
$7.4 million; Northwest, $7.6 million; 
and TWA. $8.3 million. 

The proposed rates all come within the 
scope of either DAFRI or the Priority Re¬ 
served Air Freight Rates Investigation 
iPRAFRI), Docket 26838, and their law¬ 
fulness will be determined in those pro¬ 
ceedings. The issue before the Board is 
whether to suspend the rates or to per¬ 
mit them to become effective pending the 
decisions in those investigations. 5 

Upon consideration of all relevant fac¬ 
tors, the Board finds that most bulk 
minimum charges, many under-100 
pound rates, and certain rates for larger 
shipments in U.S.-Alaska markets for 
Northwest, as specified in Appendix A 
hereto, should be suspended because they 
exceed recent industry-average costs 
(including return on investment) of 


1 Revisions to Airline Tariff Publishing 
Company, Agent, Tariffs CAB. Nos. 169. 227. 

and 235. 

3 A complaint, filed late as a request for 
suspension, was received from the Western 
Growers Association. Inasmuch as the com¬ 
plaint can be considered only as a request 
for investigation and all the proposed rates 

are already under Investigation, the com¬ 

plaint will be dismissed as moot. 
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carrying air freight. 3 The corresponding 
priority rates should also be suspended 
since, if allowed, they would exceed the 
.recommended 30-percent premium over 
standard service rates in these markets. 
The remaining portions of these pro¬ 
posals, including the remaining regular 
and priority bulk and container rates 
and charges, do not appear excessive and 
the Board will permit them to become 
effective. 

Accordingly, pursuant to the Federal 
Aviation Act of 1958, and particularly 
Sections 204(a), 403, 404, and 1002 
thereof. 

It is ordered. That: 1. Pending hearing 
and decision by the Board, the rates and 
charges described in Appendix A 4 hereto 
are suspended and their use deferred to 
and including January 14, 1977, unless 
otherwise ordered by the Board; and that 
no changes be made therein during the 
period of suspension, except by order or 
special permission of the Board; 

2. Except to the extent granted herein, 
the complaint of the Western Growers 
Association in Docket 29901 is dismissed; 
and 

3. Copies of this order shall be filed 
with the tariffs and served upon Airlift 
International. Inc., American Airlines, 
Inc., The Flying Tiger Line Inc., North¬ 
west Airlines, Inc., Trans World Airlines. 
Inc., and Western Growers Association. 

This order will be published in the 
Federal Register. 

By the Civil Aeronautics Board. 

rsEALl Phyllis T. Kaylor, 

Secretary. 

|FR Doc.76-31157 Filed 10-21-76:8:45 am] 


(Docket 27573. Agreement C.A.B. 26158 R-l 
and R-2, Order 76-10-74] 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order Regarding Specific Commodity Rates 
Issued under delegated authority 
October 18,1976. 

An agreement has been filed with the 
Board pursuant to section 412(a) of the 
Federal Aviation Act of 1958 (the Act) 
and Part 261 of the Board’s Economic 
Regulations between various air carriers, 
foreign air carriers, and other carriers 
embodied in the resolutions of the Joint 
Traffic Conferences of the International 
Air Transport Association flATA), and 


3 Industry-average costs recommended by 
the administrative law judge in DAFRI, re¬ 
vised for cost Increases through the 12 
months ended June 1976. The minimum 
charges and the under-100 pound rates sus¬ 
pended exceed the costs, total and per- 
pound, respectively, of a 35-pound shipment, 
the estimated size of an average shipment 
below 100 pounds. These standards for small 
shipment rate increase proposals, which are 
based on average shipments, appear reason¬ 
able for the interim, pending decision In 
DAFRI 

4 Appendix was filed as a part of the orig¬ 

inal document. 


adopted pursuant to the provisions of 
Resolution 590 dealing with specific 
commodity rates. 

The agreement names additional spe¬ 
cific commodity rates as set forth below, 


Pursuant to authority duly delegated 
by the Board in the Board’s Regulations, 
14 CFR 385.14, it is not found that the 
subject agreement is adverse to the pub¬ 
lic interest or in violation of the Act, 
provided that approval is subject to the 
conditions hereinafter ordered. 

Accordingly, It is ordered , That: Agree¬ 
ment C.A.B. 26158, R-l and R-2, is ap¬ 
proved, provided that approval shall not 
constitute approval of the specific com¬ 
modity descriptions contained therein for 
purposes of tariff publications; provided 
further that tariff filings shall be marked 
to become effective on not less than 30 
days’ notice from the date of filing. 

Persons entitled to petition the Board 
for review of this order, pursuant to the 
Board’s Regulations, 14 CFR 385.50, may 
file such petitions within ten days after 
the date of service of this order. 

This order shall be effective and be¬ 
come the action of the Civil Aeronautics 
Board upon expiration of the above pe¬ 
riod. unless within such period a peti¬ 
tion for review thereof is filed or the 
Board gives notice that it will review this 
order on its own motion. 

This order will be published in the 
Federal Register. 

James R. Derstine 
Acting Secretary. 

(FR Doc.76-31155 Filed 10-21-76:8:45 am] 


(Docket No. 29944: Agreement CAB 19949: 

Order 76-10-79 J 

PAN AMERICAN WORLD AIRWAYS, INC. 

AND AEROFLOT SOVIET AIRLINES 

Order to Show Cause 

Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C. on the 
19th day of October. 1976. 

The U.S.-U.S.S.R. Civil Air Transport 
Agreement (hereinafter referred to as 
the Intergovernmental Agreement), as 
amended, 1 provides inter alia that: 

“All technical and commercial questions 
not covered by this Agreement concerning the 
flights of aircraft and the transportation of 
passengers, baggage, cargo, and mail on the 
agreed services. 5 as well as all such questions 


1 17 UJ3.C. 1909, TIAS 6135. as amended 
by TIAS 6489, 7287, 7609, 7658, 8058. 

■“Agreed services" are those operated by 
the respective carriers on the routes specified 
In the Annex to the Intergovernmental 
Agreement. 


reflecting reductions from general cargo 
rates, and was adopted pursuant to un¬ 
protested notices to the carriers and 
promulgated in an IATA letter dated 
September 28,1976. 


concerning commercial cooperation, in par¬ 
ticular the establishment of schedules, fre¬ 
quency of flights, capacity (as set forth in 
Article 3 of this Agreement), fares and rates, 
servicing of aircraft on the ground, and 
methods of financial accounting, shall be 
resolved by agreement between the desig¬ 
nated airlines." (Article 1, Section 2) 

The agreement between the designated air¬ 
lines and amendments thereto shall be sub¬ 
ject to approval by the appropriate author¬ 
ities of the Contracting Parties." (Article 1. 
Section 3) 

Passengers intending to undertake a trip, 
regardless of their citizenship, shall be free 
to choose the airline or airlines. They shall 
be free, when paying for the air service, to pay 
for it in the currency of that country where 
the payment takes place if the tariffs of the 
carrier provide for payment in such cur¬ 
rency. (Article 14, Section 3) 

Tiie relevant agreement between Pan 
American World Airways, Inc. and Aero¬ 
flot Soviet Airlines (hereinafter referred 
to as the Airline Agreement) was con¬ 
cluded on January 23, 1968, and was ap¬ 
proved by the Board on June 20, 1968, in 
Order E-26950. (Agreement CAB 19949.) 
This Airline Agreement combines general 
sales agency, interline traffic, airport 
ground handling, and financial settle¬ 
ment arrangements. Under that Agree¬ 
ment as originally applied, each desig¬ 
nated airline became general sales agent 
in its homeland for the other, for traffic 
moving over the agreed services. Each 
airline also accepted the responsibility 
to act as interline issuing party in its 
homeland for the other, on the custom¬ 
ary industry basis, for traffic moving on 
all services of the other. 

On March 15, 1972, the Airline Agree¬ 
ment and the Protocol thereto were 
amended to expand the general sales 
agency representation coverage from the 
agreed services to all services of each car¬ 
rier. This Amendment No. 16 was ac¬ 
cepted for Aeroflot by an appropriate of¬ 
ficial of the Soviet Ministry of Civil Avia¬ 
tion and was approved by the Board on 
June 1,1972, in Order 72-6-4. 0 

The Airline Agreement approved by 
the two governments specifically provides 
that all sales of transportation of each 
airline in the homeland of the other shall 
be made through the other airline as its 
general sales agent or through sales 
agents appointed by the other airline 
(Part II, Article 3, paragraph 3.1). The 
effect of this provision is to require that 
all sales for transportation on Pan 
American made in the Soviet Union must 


Agreement Specific 

CAB commodity Description and rate 

item No. 


26158: 

R-l- - - 3200 Hand tools,* 273 cents per kilogram, minimum weight 1,000 kg. From Johannesburg 

to New York City. 

R - 9531 Wood carvings, 118 cents per kilogram, minimum weight 500 kg. From MUan to New 

York City. 

121 cents per kilogram, minimum weight 500 kg. From Rome to New York City. 


) Expires Dec. 31, 1977. 
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be made through Aeroflot as Pan Ameri¬ 
can’s general sales agent (or sales agents 
appointed by Aeroflot); and reciprocally, 
that all sales for transportation on Aero¬ 
flot made in the United States must be 
made through Pan American as Aeroflot’s 
general sales agent or through sales 
agents appointed by Pan American. A 
proviso to Part II, Article 3, paragraph 
3.1 provides, nevertheless, that this recip¬ 
rocal limitation on the sales of trans¬ 
portation in the other carrier’s homeland, 
“shall not be construed so as to preclude 
the sale of transportation by other air¬ 
lines against their documents pursuant 
to interline agreements concluded by 
either party, • • ** 

Since the inception of services between 
the United States and the U.S.S.R. pur¬ 
suant to the Intergovernmental and Air¬ 
line Agreements, it has become apparent 
that various ticketing practices of Aero¬ 
flot acting as Pan American’s general 
sales agent in the Soviet Union pursuant 
to the Airline Agreement have seriously 
infringed upon Pan American’s ability to 
compete for Soviet-originating traffic to 
the United States. Many of these prac¬ 
tices represent a gross departure from 
the obligations imposed unon Aeroflot by 
the Airline Agreement. These activities 
of the Soviet national airline further rep¬ 
resent a violation of the provisions of the 
United States-U.S.S.R. Civil Air Trans¬ 
port Agreement (Article 14, Section 3, 
suora), that “passengers. * * * regard¬ 
less of their citizenship, shall be free 
to choose the airline or airlines,’* and 
to “pay • • • in the currency of that 
country where the payment takes 
place. • • 

In various consultations with the Gov¬ 
ernment of the Soviet Union, the United 
States Government has urged that Aero¬ 
flot and the Soviet Government termi¬ 
nate these unwarranted and illegal tick¬ 
eting restrictions. Despite the forceful 
objections of the United States Govern¬ 
ment. the Soviet Government has refused 
to bring an end to such practices, and 
indeed, certain restrictions upon the 
sales of tickets on Pan American’s serv¬ 
ices in the Soviet Union have recently 
been increased. 

In consultations held in May and June 
of this year, and in a Diplomatic Note 
thereafter, the United States Govern¬ 
ment pointed to numerous cases of fail¬ 
ure to observe the terms of the Inter¬ 
governmental Agreement and the Airline 
Agreement incorporated therein. Among 
the continuing objectionable practices 
are the following: 

Aeroflot, in a substantial number of 

cases— 

tl) has refused to permit persons to 
purchase transportation on the agreed 
services operated by Pan American as 
well as on other services of Pan Ameri¬ 
can. This represents a failure to comply 
with the obligations imposed by Article 
14. Section 3 of the Intergovernmental 
Agreement and the provisions of Part n 
of the Airline Agreement. 


c Hereafter referred to as “the first proviso 
to paragraph 3.1.” 


(2) has refused to accept rubles in 
payment for transportation on the 
agreed services operated by Pan Ameri¬ 
can as well as on other services of Pan 
American although Pan American’s 
tariffs provide for payment in such cur¬ 
rency. This represents a failure to com¬ 
ply with Article 14. Section 3 of the In¬ 
tergovernmental Agreement set forth 
above. 

(3) has recently refused to accept re¬ 
quests from Pan American to issue tick¬ 
ets to passengers desiring to use the serv¬ 
ices of Pan American, requiring instead 
that the individual passengers, their dip¬ 
lomatic missions or business organiza¬ 
tions apply directly to Aeroflot. This re¬ 
versal of past practice appears to be in¬ 
consistent with the provisions of The 
Airline Agreement as interpreted by the 
parties. 

(4) has required customers wishing to 
purchase transportation on Pan Ameri¬ 
can to do so at a single designated ticket 
office in the U.S.S.R. While this action 
may not constitute a violation of the Air¬ 
line Agreement, it plainly has the effect 
of making it less convenient for many 
passengers to patronize the services of 
Pan American as compared with the 
relatively easy availability of ticketing 
for transportation on Aeroflot’s compet¬ 
ing services at multiple locations and is 
in marked contrast to the liberal appli¬ 
cation of the agreement’s provisions by 
Pan American in the United States. 

These restrictions, many of which, as 
noted, constitute a failure to comply with 
the obligations imposed under the terms 
of the Intergovernmental and Airline 
Agreements are aggravated bv provisions 
of Soviet national law which in effect de¬ 
prive Pan American of reciprocal bene¬ 
fits provided under the structure of the 
Airline Agreement. Thus, the Board notes 
that sales agents as such do not exist in 
the U.S.S.R., and therefore, the provision 
for sales of transportation on Pan Amer¬ 
ican by sales agents appointed by Aero¬ 
flot as provided in Part n. Article 3, 
paragraph 3.1 of the Airline Agreement 
is to this exent of no effect. Moreover, 
the first proviso to paragraph 3.1. inso¬ 
far as it permits sales of transportation 
on Pan American in the U.S.S.R., to be 
made by other airlines pursuant to Pan 
American’s interline agreements is a 
nullity since no airline other than Aero¬ 
flot is permitted to sell any air trans¬ 
portation within the Soviet Union, and 
thus the sale of transportation by inter¬ 
line partners of Pan American on their 
own documents is prohibited. Bv way of 
contrast sales agents have been ap¬ 
pointed bv Pan American for sales of 
transportation on Aeroflot in the United 
States, and other carriers with whom 
Aeroflot has concluded interline agree¬ 
ments are also permitted to sell trans¬ 
portation on Aeroflot in the United 
States. 

The Board recognizes that differences 
in the economic and social environment 
in the United States and the U.S.S.R. in¬ 
evitably will make it more difficult for 
Pan American to obtain Soviet-originat¬ 
ing traffic than for the Soviet carrier. 


Nevertheless, it is clear that the provi¬ 
sions of the Intergovernmental Civil Air 
Transport Agreement and the Airline 
Agreement are not being observed by the 
Soviet carrier to an extent which should 
be required, even considering the differ¬ 
ences in the social systems, and that as 
a result of Aeroflot’s restrictive ticketing 
practices. Pan American is being denied 
a fair and equal opportunity to compete 
in the U.S.-U.S.S.R. market. Meanwhile, 
Pan American has permitted sales of 
tickets in the United States for trans¬ 
portation on Aeroflot under a liberal ap¬ 
plication of the terms of the Airline 
Agreement. The result has been a con¬ 
tinuing and increasing deprivation to 
Pan American of the rights afforded to 
it under the Intergovernmental Civil Air 
Transport Agreement. 

In view of the foregoing, it is apparent 
that the relationship of reciprocity and 
equality of opportunity between Pan 
American and Aeroflot sought to be es¬ 
tablished by the Intergovernmental and 
Airline Agreements does not exist. Ef¬ 
forts to bring an end to the unwarranted 
restrictive ticketing practices by Aero¬ 
flot in the Soviet Union through consul¬ 
tations have, to this date, failed to bring 
any significant relief from such unwar¬ 
ranted restrictions. Accordingly, the 
United States Government has deter¬ 
mined that immediate action should be 
taken to counteract the Soviet Union’s 
willful and continuing violations of the 
Civil Air Transport Agreement. In this 
connection, the Department of State has 
requested, as a matter of national inter¬ 
est, that the Board take action which, in 
combination with the new ticketing pro¬ 
cedures to be initiated by Pan American, 
will result in appropriate restrictions be¬ 
ing placed upon the sale of tickets on 
Aeroflot’s services in the United States. 
These new measures, while not as severe 
as restrictions currently being placed on 
the sale of tickets for Pan American’s 
services in the Soviet Union, will serve 
to partially restore the equitable balance 
of opportunities contemplated under the 
Intergovernmental and Airline Agree¬ 
ments. 

Consonant with the United States 
Government’s approach to this problem, 
Pan American will require that all tick¬ 
ets sold in the United States for trans¬ 
portation on Aeroflot be issued at two 
Pan American locations, one in New 
York and one in Washington, D.C. Pan 
American has indicated that it proposes 
to institute such a procedure promptly 
upon finalization of this order. 

While Pan American will, for the time 
being, reappoint the agents which it has 
previously appointed on behalf of Aero¬ 
flot, these agents will no longer issue 
tickets for transportation on Aeroflot: 
instead, passengers or agents will secure 
issuance of such tickets on Pan Ameri¬ 
can documents at the two offices indi¬ 
cated above. 

It is not Pan American’s intention to 
confine such ticketing to transportation 
on the agreed services; for the time be¬ 
ing, it will also ticket on other services of 
Aeroflot on the assumption that Aeroflot 
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will resume such sales on Pan American 
as provided in the Airline Agreement. 

Consistently with the provisions of the 
Intergovernmental Agreement cited 
above. Pan American, of course, will con¬ 
tinue to accept payment in the United 
States in U.S. currency for transporta¬ 
tion sold on Aeroflot. 

The restrictions on ticketing for Aero¬ 
flot services within the United States, 
which will be implemented by Pan Amer¬ 
ican, will serve merely to impose on the 
Soviet airline a small portion of similar 
restrictions imposed upon the sale of 
tickets for Pan American’s services in 
the Soviet Union. However, as noted, the 
first proviso to paragraph 3.1 of Part II, 
Article 3, which permits the sale of 
transportation on Aeroflot by carriers 
other than Pan American on those other 
carriers' documents pursuant to Inter¬ 
line agreements, constitutes a significant 
ticketing privilege available in the United 
States for Aeroflot's services, which is 
not available for Pan American's serv¬ 
ices in the Soviet Union by reason of the 
v restrictions of Soviet national law. Fur¬ 
ther. the ability of Pan American to suc¬ 
cessfully implement the proposed ad¬ 
ministrative ticketing restrictions could 
be partially offset by virtue of this inter¬ 
line ticketing authorization. According¬ 
ly. the Department of State has renuest- 
ed. as part of the proposed governmental 
measures, that the Board disapprove 
that part of the Airline Agreement be¬ 
tween Aeroflot and Pan American < spe¬ 
cifically, the first proviso to paragraph 
3.1 of Part IT, Article 31 which permits 
such interline sales. 

Section 412(b) of the Federal Aviation 
Act (49 U.S.C. 1382) directs the Board to 
“disapprove any such contract or agree¬ 
ment, whether or not previously approved 
by it, that it finds to be adverse to the 
public interest. ..." In the Board's 
view, continuation of the present cir¬ 
cumstances, whereby the opportunity for 
sales of transportation within the Soviet 
Union on Pan American's services are so 
severely restricted, while the opportunity 
for sales of tickets in the United States 
for transportation on Aeroflot's services 
remains relatively free from restrictions, 
would not be consistent with the public 
interest. Accordingly, considering the 
foregoing, and particularly considering 
the representations of the Department of 
State urging, in accordance with the na¬ 
tional interest, that the Civil Aeronautics 
Board withdraw its approval of the first 
proviso to paragraph 3.1 providing for 
sales of Aeroflot tickets in the United 
States through interline arrangements as 
part of a program to counteract the 
Soviet Union’s willful and continuing 
violations of the Civil Air Transport 
Agreement and to partially eliminate the 
advantage Aeroflot currently enioys with 
respect to ticket sales, the Board tenta¬ 
tively finds that continued effectiveness 
of the paragraph 3.1 first proviso Inter¬ 
line provision is adverse to the public 
interest and that the Agreement should 
be disapproved to that extent. The Board, 
nevertheless, tentatively finds that, sub¬ 
ject to the deletion of the paragraph 3.1 
first proviso interline provision, the Air¬ 


line Agreement between Pan American 
and Aeroflot, as amended (Agreement 
CAB 19949). would not be adverse to the 
public interest and should continue to be 
approved. 

The effect of our action herein will be 
to preclude any sales of transportation 
on Aeroflot in the United States by car¬ 
riers other than Pan American acting as 
Aeroflot's general agent, or agents ap¬ 
pointed by Pan American. To the extent 
that outstanding interline agreements 
presently permit other carriers to make 
such sales (whether or not such agree¬ 
ments have been previously approved by 
the Board), they would, of course, be¬ 
come subject to the restrictions appli¬ 
cable to sales of tickets on Aeroflot’s 
services within the United States, and 
specifically to the restrictions included in 
the Aeroflot-Pan American Airline 
Agreement, and the provisions of the 
U.S.-U.S.S.R. Intergovernmental Civil 
Air Transport Agreement which adopts 
such provisions by reference. Such inter¬ 
line agreements would accordingly be¬ 
come inoperative to the extent they pro¬ 
vide for ticket sales in a manner incon¬ 
sistent with the Airline Agreement as 
tentatively proposed to be modified. 

Accordingly, it is ordivcd: 

1. That all interested persons be and 
they hereby are directed to show cause 
why the Board should not make final the 
tentative findings and conclusion? here¬ 
in, and why (1) the Airline Agreement 
between Pan American World Airways. 
Inc. and Aeroflot Soviet Airlines, ap¬ 
proved by the Board in Order E-26950. 
June 20, 1968. as amended (Agreement 
CAB 19949), should not be disapproved to 
the extent said agreement provides in 
the first proviso of paragraph 3.1, Pari 
IT. Article 3, “provided that the foregoing 
shall not be so construed as to preclude 
the sale of transportation by other air¬ 
lines against their documents pursuant 
to interline agreements concluded by 
either Party, details of which agreements 
shall be made available to the other 
Party on request"; and (2) why said 
agreement, subject to the deletion of said 
first proviso, should not otherwise be ap¬ 
proved; 

2. That any interested person having 
objections to the tentative findings and 
conclusions set forth herein, or to the 
disapproval of the Pan American-Aero¬ 
flot Airline Agreement referred to in 
paragraph 1, to the extent indicated in 
that paragraph, shall file such objections 
within 10 days after the date of service 
of this order, and file with the Board 
and serve on persons named in para¬ 
graph 5 a Memorandum of Objections 
specifying the part or parts of the ten¬ 
tative findings and conclusions objected 
to. stating the specific grounds for any 
such objections, and giving a detailed 
recitation of the evidence relied upon in 
support of such objections; * 

3. That if timely and properly support¬ 
ed objections are filed, full considera¬ 
tion will be accorded the matters and 


* Since provision Is made for the filing of 
objections, petitions for reconsideration of 
this order will not be entertained. 


issues raised by the objections before 
further action is taken by the Board; 

4. That in the event no objections are 
filed, all further procedural steps shall 
be deemed waived, and the Board will 
proceed to enter an order in accordance 
with the tentative findings and conclu¬ 
sions set forth herein; and 

5. That copies of this order shall be 
served upon Pan American World Air¬ 
ways, Inc., Aeroflot Soviet Airlines, and 
the Ambassador of the Union of Soviet 
Socialist Republics. 

This order will be published in the 
Federal Register. 

By the Civil Aeronautics Board. 

James R. Derstine, 
Acting Secretary. 

|FR Doc.76 31156 Filed 10-21-76:8:45 ami 


l Docket No. 29925 J 

OVERSEAS NATIONAL AIRWAYS, INC. 
Assignment of Proceeding 

This proceeding is hereby assigned to 
Administrative Law Judge Henry M. 
Switkay. Future communications should 
be addressed to Judge Switkay. 

Dated at Washington, D.C., October 18, 
1976. 

Ross I. Newmann, 
Chief Administrative Law Judge . 
|FR Doc.76-31154 Filed 10-21-76:8:45 am] 


| Docket Noe. 29714. 29746, 22859, 26838 
Order 76-10-71] 

UNITED AIR LINES, INC. 

Order of Suspension Regarding Air Freight 
Rates 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C., 
on the 15th day of October, 1976. 

By tariff revisions 1 bearing various 
posting and issue dates and marked to 
become effective October 17,1976, United 
Air Lines, Inc. (United) proposes, with 
certain exceptions, system-wide increases 
of around 10 percent in standard- 
service bulk and container general and 
specific commodity rates and charges, in¬ 
cluding the bulk minimum charge per 
shipment. No increases are proposed in 
the general commodity rates to and from 
Hawaii at the 100-pound weightbreak. 
Small-package charges and priority 
general and specific commodity rates are 
also to be increased by 10 percent. Cer¬ 
tain specific commodity rates are to be 
increased by varying amounts, up to 15 
percent, or are to be canceled. 

Complaints requesting suspension and 
investigation of the proposed increases 
have been filed by the Society of Amer¬ 
ican Florists and Ornamental Horticul¬ 
turists (SAF) and Shulman Air Freight, 
Inc. (Shulman), an air freight forward¬ 
er. The complaints contend, inter alia, 
that the current proposal. In combina¬ 
tion with the previous increase in Febru¬ 
ary 1976, would result in total increases 


1 Revisions to Airline Tariff Publishing 
Company, Agent, Tariffs C.A.B. Nos. 169, 227 
and 236. 


FEDERAL REGISTER, VOL 41, NO. 206—FRIDAY, OCTOBER 22, 1976 











NOTICES 


46639 


between 21 and 23 percent during 1976. 
significantly about the 12-percent an¬ 
nual Increase found proper in the ad¬ 
ministrative law Judge’s (AU) Initial 
Decision in the Domestic Air Freight 
Rate Investigation (DAFRI), Docket 
22859; that while the proposal is pred¬ 
icated upon costs developed by the Bu¬ 
reau of Economics in DAFRI. this does 
not relieve the carrier of the need to pro¬ 
vide full and complete economic justifi¬ 
cation for its tariff proposal; that the 
cost data relied upon by United do not 
represent reality; and that the cumula¬ 
tive effect of recent rate increases has 
increased the gap between air and sur¬ 
face rates, driving traffic from air serv¬ 
ice to surface modes. 

With particular reference to floral 
traffic, SAF alleges, inter alia, that, in 
spite of the admonition of the ALJ in 
the Initial Decision in DAFRI that in¬ 
creases should not exceed 12 percent in 
one year. United proposes to increase 
certain floral products rates by 20 per¬ 
cent in addition to a 5-percent increase 
in such rates effective in February 1976; 
and that United is attempting to justify 
these increases solely upon the basis of 
its all-cargo aircraft operating results, 
whereas floral traffic moves predomi¬ 
nantly in combination aircraft. 

In support of its proposal and in an¬ 
swer to the complaints. United asserts, 
inter alia, that the purpose of the pro¬ 
posal is to obtain needed revenues to 
compensate for inherently deficient rate 
levels and rising costs; that its all-cargo 
operations have incurred an operating 
loss every year since 1968, with those 
losses totaling $68 million through 1975; 
that the proposed rates are justified on 
the basis of 1975 industry-average costs, 
updated from DAFRI, which include both 
all-cargo and combination aircraft non¬ 
capacity costs; and that the 12 percent 
average annual increase recommended 
by the ALJ in DAFRI must be over and 
above inflationary levels or the deficit in 
rate level found by the ALJ will never be 
offset. United estimates that the pro¬ 
posed revisions will increase its annual 
total freight revenues by about $16.2 mil¬ 
lion, of which freighter revenues will 
account for $6.9 million. 

The proposed rates all come within 
the scope of either DAFRI, or the 
Priority Reserved Air Freight Rates In¬ 
vestigation (PRAFRI), Docket 26838, and 
their lawfulness will be determined in 
those proceedings. The issue now before 
the Board is whether to suspend the rates 
or to permit them to become effective 
pending the decisions in those investiga¬ 
tions. 

Upon consideration of all relevant 
factors, the Board finds that most mini¬ 
mum charges and many under-100 pound 
rates as specified in Appendix A should 
be suspended because they exceed recent 
industry-average costs (including return 
on investment) of carrying air freight.* * * * * 


1 Industry-average costs recommended by 
the administrative law Judge In DAFRI, 
revised for cost increases through the 12 
months ended June 1976. The minimum 
charges and the under-100 pound rates sus- 


The remaining portions of the proposal, 
including the remaining regular and 
priority bulk and container rates and 
charges, do not appear excessive and the 
Board will permit them to become effec¬ 
tive.* 

The complainants urge suspension of 
United’s proposed rate Increases since 
they would give the carrier an aggregate 
increase during 1976 of 21-23 percent, 
whereas they say the ALJ in DAFRI rec¬ 
ommended limiting overall annual rate 
increases to 12 percent, a guideline com¬ 
plainants would have the Board adopt. 
Actually, however, the ALJ was address¬ 
ing the problem of how the carriers 
should bring their rates in line with 1974 
industry-average costs, 4 * * which he found 
to be nearly 39 percent above the indus¬ 
try’s 1974 average cargo yield. Although 
he was obviously aware that costs were 
continuing to rise, he did not expressly 
address himself to the question of how 
these further cost increases should be 
recovered, and it is not clear whether 
his recommendation of a 12-percent cap 
on annual rate increases was intended to 
be inclusive of, or in addition to, in¬ 
creases needed to offset post-1974 cost 
increases. If his guideline was intended 
to be inclusive of both kinds of rate in¬ 
crease (those designed to catch up with 
1974 costs and those needed to meet post- 
1974 cost increases), then there is the 
obvious problem, as pointed out by 
United, that at the present rate of cost 
inflation* the proposed 12-percent an¬ 
nual guideline would allow the carriers 
to make up for the 1974 deficit in the 
rate level only after many years, if ever. 

The issue of a limit on annual rate 
increases will be determined by the Board 
in its final decision in DAFRI. In the 
interim, in view of the ambiguity of the 
ALJ’s recommendation in this regard, 
and the fact that he did not address the 
problem of recovering post-1974 cost in¬ 
creases. we are not disposed to adopt 
the guideline urged by complainants of 
a 12-percent inclusive cap on both kinds 
of rate increases. 


pended exceed the costs of a 35-pouud ship¬ 
ment In the various markets, the estimated 
size of an average shipment below 100 
pounds. These standards which are based on 
average shipments appear reasonable for the 
Interim, pending decision In DAFRI , for 
evaluating small shipment rate increase 
proposals. 

* The ALJ based his capacity costs upon all¬ 
cargo aircraft operations and non-capacity 
costs upon the average of all-cargo and com¬ 
bination aircraft operations. We consider this 
a reasonable method of costing all types of 
freight regardless of the aircraft actually 
utUlzed, pending our decision in DAFRI. 

* More precisely, capacity costs covered 1974 
while non-capacity costs covered 1972 be¬ 
cause of the difficulty of updating the latter 
costs. The ALJ, however, pointed out that 
the greater Impact of Increased costs after 
1972 was In the capacity cost area. 

•The most recent available data, for the 
12 months ended June 30, 1976, show In¬ 
dustry-average freight costs as having risen 
about 22 percent above those found by the 
ALJ for the year ended September 30, 1974. 


This does not mean that we are not 
concerned about the impact of United’s 
rate increase proposal, on top of the 
other increases United has received since 
1974,* upon shippers or the movement of 
traffic, or that we would necessarily be 
prepared to countenance annual rate in¬ 
creases of 12 percent in addition to the 
current rate of cost inflation, in the face 
of a showing of injury to shippers or 
the public interest. However, neither 
complainant has made a persuasive 
showing that United’s proposal will have 
a harmful effect upon traffic volume. 
SAF’s complaint makes no clear state¬ 
ment on this point, merely alleging that 
the rates would be ’’excessive.” Although 
Shulman charges that previous increases 
in rates have driven air freight to surface 
modes, the complainant does not present 
any factual support for this statement. 

Although certain increases in specific 
commodity rates would be greater than 
10 percent, we believe that carriers 
should be given considerable discretion 
in adjusting these rates as long as they 
do not exceed the general commodity 
rates. 7 

Accordingly, pursuant to the Federal 
Aviation Act of 1958, and particularly 
sections 204(a), 403, 404, and 1002 
thereof. 

It is ordered, That; 1. Pending hearing 
and decision by the Board, the increased 
rates, charges, and provisions described 
in Appendix A * hereto are suspended and 
and their use deferred to and including 
January 14, 1977, unless otherwise 

ordered by the Board, and that no 
change be made therein during the 
period of suspension, except by order or 
special permission of the Board; 

2. Except to the extent granted herein, 
the complaints of the Society of Ameri¬ 
can Florists and Ornamental Horticul¬ 
turists, in Docket 29714, and of Shulman 
Air Freight, Inc., in Docket 29746, are 
hereby dismissed; and 

3. Copies of this order will be filed with 
the tariffs and served upon United Air 
Lines, Inc., the Society of American 
Florists and Ornamental Horticulturists, 
and Shulman Air Freight, Inc. 

This order will be published in the 
Federal Register. 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor, 
Secretary . 

[FR Doc.76 -31158 Filed 10-21-76:8:45 am] 


• Since 1974, United has received or is pro¬ 
posing freight rate increases amounting to 

about 36 percent on a cumulative basis. 

(Total Increases permitted have been ac¬ 

tually somewhat less since the Board has 

suspended portions of each of the proposed 

increases.) 

7 Specific Commodity Rates on Periodicals, 
Floral Products, and Seafood, Order 72-11- 
78, November 20. 1972. 

•Appendix A, which Is filed as a part of 
the original document, contains listings for 
numerous city pairs for which United does 
not publish single-factor local rates. In those 
Instances the listed city pairs should be dis¬ 
regarded. 
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COMMISSION ON CIVIL RIGHTS 

COLORADO ADVISORY COMMITTEE 

Meeting 

Notice is hereby given, pursuant to 
the provisions of the Rules and Regula¬ 
tions of the U.S. Commission on Civil 
Rights, that a planning meeting of the 
Colorado Advisory Committee (SAC) to 
this Commission will convene at 9:00 a.m. 
and end at 12:00 noon on November 6, 
1976, at the Executive Tower Inn, 29th 
Floor, 1405 Curtis Street, Denver, Colo¬ 
rado 80202. 

Persons wishing to attend this open 
meeting should contact the Committee 
Chairperson, or the Mountain States Re¬ 
gional Office of the Commission. Execu¬ 
tive Tower Inn. Suite 1700, 1405 Curtis 
street, Denver. Colorado 80202. 

The purpose of this meeting is to fol¬ 
lowup the medical and legal reports, to 
report on domestic violence project and 
plan for future projects. 

This meeting will be conducted pur¬ 
suant to the Rules and Regulations of 
the Commission. 

Dated at Washington, D.C., October 18, 
1976. 

Isaiah T. Creswell, Jr., 
Advisory Committee 
Management Officer. 

|FR Doc.76-31178 Piled 10-21-76:8:45 am] 


FLORIDA ADVISORY COMMITTEE 
Meeting; Location Change 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that the meeting of the Florida Advisory 
Committee (FAC) of the Commission 
published in the Federal Register on 
Tuesday, October 5, 1976, on page 43950 
(FR Doc. 76-29237) is hereby amended 
to show change of meeting place. The 
meeting will be held at the Executive 
Suite. Room 208. Howard Johnson Motel, 
200 Southeast 2nd Street. Miami, Florida 
33131. The meeting date and time remain 
the same. 

Dated at Washington, D.C., October 18, 
1976. 

Isaiah T. Creswell, Jr., 
Advisory Committee 
Management Officer . 

[PR Doc.76-31180 Piled 10-21-76:8:45 anil 


MAINE ADVISORY COMMITTEE 
Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a planning meeting of the Maine Ad¬ 
visory Committee (SAC) to this Commis¬ 
sion will convene at 7:30 pm. and end at 
11:00 pm. on November 18. 1976, at the 
University of Maine at Bangor. 

Persons wishing to attend this open 
meeting should contact the Committee 
Chairperson or the Northeastern Re¬ 
gional Office of the Commission, 26 Fed¬ 
eral Plaza, Room 1639, New York, New 
York 10007. 


The purpose of this meeting is to dis¬ 
cuss followup to Advisory Committee's 
project for the new fiscal year. 

This meeting will be conducted pursu¬ 
ant to the Rules and Regulations of the 
Commission. 

Dated at Washington, D.C., October 18, 
1976. 

Isaiah T. Creswell, Jr., 
Advisory Committee 
Management Officer. 

|FR Doc.76-31181 Piled 10^21-76:8:45 am] 


MINNESOTA ADVISORY COMMITTEE 

Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a planning meeting of the Minne¬ 
sota Advisory Committee (SAC) to this 
Commission will convene at 8:00 pm. 
and end at 10:00 p.m. on November 12, 
1976, at the Duluth Radisson, 505 W. 
Superior, Duluth. Minnesota. 

Persons wishing to attend this open 
meeting should contact the Committee 
Chairperson, or the Mid-western Re¬ 
gional Office of the Commission, 230 
South Dearborn Street, 32nd Floor, Chi¬ 
cago. Illinois 60604. 

The purpose of this meeting is the 
American Indian Subcommittee follow¬ 
up project. 

This meeting will be conducted pursu¬ 
ant to the Rules and Regulations of the 
Commission. 

Dated at Washington, D.C., October 18, 
1976. 

Isaiah T. Creswell, Jr., 
Advisory Committee 
Management Officer. 
fPR Doc.76-31182 Filed 10-21-76:8:45 amj 


MINNESOTA ADVISORY COMMITTEE 
Meeting 

Notice is hereby given, pursuant to 
the provisions of the Rules and Regula¬ 
tions of the U.S. Commission on Civil 
Rights, that a planning meeting of the 
Minnesota Advisory Committee (SAC) 
to this Commission will convene at 9:30 
am. and end at 2:00 pm. on November 13. 
1976, at the Duluth Radisson. 505 W. 
Superior, Duluth, Minnesota. 

Persons wishing to attend this open 
meeting should contact the Committee 
Chairperson, or the Mid-western Re¬ 
gional Office of the Commission. 230 
South Dearborn Street, 32nd Floor, Chi¬ 
cago. Illinois 60604. 

The purpose of this meeting is follow¬ 
up action on American Indian project 
and review final draft of proposal for 
Criminal Justice project in Minnesota. 

This meeting will be conducted pur¬ 
suant to the Rules and Regulations of 
the Commission. 

Dated at Washington. D.C., October 18, 
1976. 

Isaiah T. Creswell, Jr., 
Advisory Committee 
Management Officer. 

|FR Doc.76-31183 Piled 10-21-76:8:45 amj 


OKLAHOMA ADVISORY COMMITTEE 
Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a planning meeting of the Oklahoma 
Advisory Committee (SAC) to this Com¬ 
mission will convene at 6:00 pm. and end 
at 10:00 pm. on November 10. 1976. at the 
Hilton Inn West, Room 202, 401 S. 
Meridian, Oklahoma City, Oklahoma 
73108. 

Persons wishing to attend this open 
meeting should contact the Committee 
Chairperson, or the Southwestern Re¬ 
gional Office of the Commission, New 
Moore Bldg., Room 231. 106 Broadway, 
San Antonio, Texas 78205. 

The purpose of this meeting is to dis¬ 
cuss and plan for the Employment Proj¬ 
ect open meetings and staff will brief the 
subcommittee on interviews they have 
conducted for this project. 

This meeting will be conducted pur¬ 
suant to the Rules and Regulations of the 
Commission. 

Dated at Washington, D.C., October 18, 
1976. 

Isaiah T. Creswell, Jr., 
Advisory Committee 
Management Officer. 

[FR Doc.76-31184 Piled 10-21-76:8:45 amj 


VERMONT ADVISORY COMMITTEE 
Meeting 

Notice is hereby given, pursuant to 
the provisions of the Rules and Regula¬ 
tions of the U.S. Commission on Civil 
Rights, that a planning meeting of the 
Vermont Advisory Committee (SAC) to 
this Commission will convene at 7:30 
pm. and end at 11:00 pm. on Novem¬ 
ber 15, 1976, at the Tavern Motor Inn. 
Montpelier, Vermont. 

Persons wishing to attend this open 
meeting should contact the Committee 
Chairperson, or the Northeastern Re¬ 
gional Office of the Commission, 26 
Federal Plaza. Room 1639, New York, 
New York 10007. 

The purpose of this meeting is to dis¬ 
cuss Committee’s project on bilingual 
textbooks. 

This meeting will be conducted pur¬ 
suant to the Rules and Regulations of 
the Commission. 

Dated at Washington. D.C., Octo¬ 
ber 18. 1976. 

Isaiah T. Creswell. Jr., 
Advisory Committee 
Management Officer . 

(FR Doc.76-31185 Piled 10-21-76:8:45 am| 


WEST VIRGINIA ADVISORY COMMITTEE 
Meeting 

Notice is hereby given, pursuant to 
the provisions of the Rules and Regula¬ 
tions of the U.S. Commission on Civil 
Rights, that a planning meeting of the 
West Virginia Advisory Committee 
(SAC) to this Commission will convene 
at 1:00 pm. and end at 4:00 pm. on No- 
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vember 17, 1976, at the Professional 
Building, Second Floor, 1036 Quarrier 
Street. Charleston, West Virginia. 

Persons wishing to attend this open 
meeting should contact the Committee 
Chairperson, or the Mid-Atlantic Re¬ 
gional Office of the Commission. 2120 L 
Street, NW., Room 510, Washington, D.C, 
20037. 

The purpose of this meeting is to 
discuss status of civil rights in West 
Virginia; 

Tliis meeting will be conducted pur¬ 
suant to the Rules and Regulations of 
the Commission. 

Dated at Washington. D.C., October 18. 
1976, 

Isaiah T. Creswell, Jr.. 

Advisory Committee 
Management Officer. 

|FR Doc.76-31186 Filed 10-21-76:8:45 am) 


WEST VIRGINIA ADVISORY COMMITTEE 
Meeting Cancelled 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that the meeting of the West Virginia 
Advisory Committee fSAC) of the Com¬ 
mission published in the Federal Regis¬ 
ter on Tuesday. October 5, 1976, on page 
43950 <FR Doc. 76-29239) is hereby can¬ 
celled. The meeting will be rescheduled 
at a later date. 

Dated at Washington, D.C., October 18. 

1976. 

Isaiah T. Creswell. Jr.. 

Advisory Committee 
Management Officer. 

| FR Doc.76-31187 Filed 10-21-76:8:45 am 1 


WYOMING ADVISORY COMMITTEE * 
Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a planning meeting of the Wyoming 
Advisory Committee (SAC) to this Com¬ 
mission will convene at 1:00 pm. and end 
at 3:00 pm. on November 6. 1976, at the 
Holiday Inn. 300 W. F Street, Casper, 
Wyoming 826017 

Persons wishing to attend this open 
meeting should contact the Committee 
Chairperson, or the Mountain States 
Regional Office of the Commission, Ex¬ 
ecutive Tower Inn, Suite 1700, 1405 Cur¬ 
tis Street. Denver, Colorado 80202. 

The purpose of this meeting is to dis¬ 
cuss the scope of Advisory Committee 
project on educational opportunities in 
Carbon, Goshen and Laramie Counties, 
and subcommittee study on availability 
of abortion services In State. 

This meeting wil be conducted pur¬ 
suant to the Rules and Regulations of 
the Commission. 

Dated at Washington, D.C., October 18, 

1976. 

Isaiah T. Creswell. Jr., 
Advisory Committee 
Management Officer. 

(FR Doc.76-31179 Filed 10-21-76:8:45 amj 


CIVIL SERVICE COMMISSION 

EXECUTIVE OFFICE OF THE PRESIDENT 

Grant of Authority To Make a Noncareer 
Executive Assignment 

Under autho rity o f § 9.20 of Civil Serv¬ 
ice Rule EX (5 CFR 9.20), the Civil Serv¬ 
ice Commission authorizes the Executive 
Office of the President to fill by non¬ 
career executive assignment in the ex¬ 
pected service the position of Special As¬ 
sistant, Office of Telecommunications 
Policy. 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant to 
the Commissioners , 

I FR Doc .76-30783 Filed 10-21-76:8:45 am| 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Title Change in Noncareer Executive 
Assignment 

By notice of November 30, 1972, FR 
Doc. 72-20579, the Civil Service Commis¬ 
sion authorized the Department of Hous¬ 
ing and Urban Development to make a 
change in title for the position of Direc¬ 
tor, Policy and Program Analysis and 
Development, Federal Housing Adminis¬ 
tration, authorized to be filled by non¬ 
career executive assignment. This is 
notice that the title of this position is 
now being changed to Director. Office of 
Policy Development and Evaluation, Of¬ 
fice of the Assistant Secretary for Hous¬ 
ing/Federal Housing Commissioner. 

United States Civil Serv¬ 
ice Commission, 

James C. Spry, 

Executive Assistant to 
the Commissioners. 

|FR Doc.76-30784 Filed 10-21-76:8:45 ain] 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SE¬ 
VERELY HANDICAPPED 

PROCUREMENT LIST 1976 
Addition to Procurement List 
Notice as proposed additions to Pro¬ 
curement List 1976, November 25, 1975 
(40 FR 54742) of the commodity listed 
below was published in the Federal Reg¬ 
ister on August 13. 1976 (41 FR 34349). 

After consideration of all the relevant 
data presented, the Committee has de¬ 
termined that the commodity listed be¬ 
low is suitable for procurement by the 
Government under Pub. L. 92-28, 85 Stat. 
77. Accordingly, it is hereby added to the 
Procurement List. 

Class 8465 

Bag. Soiled Clothes (SH) 8465-00-122-3889 
By the Committee. 

C. W. Fletcher, 
Executive Director. 
[FR Doc.76-31041 Filed 10-21-76:8:45 am] 


PROCUREMENT LIST 1976 
Proposed Additions 

Notice & hereby given pursuant to sec¬ 
tion 2(a) (2) of Pub. L. 92-28: 85 Stat. 77. 
of the proposed additions of the follow¬ 
ing commodity and service to Procure¬ 
ment List 1976, November 25, 1975 (40 
F.R. 54742). 

Class 8460 

Suitcase. Coated Cloth, Nvlon 8400-01-014- 

1972 

SIC 0782 

Grounds Maintenance. Federal Avtation Ad¬ 
ministration, Palmdale. Calif. 

If the Committee approves the pro¬ 
posed additions, all entities of the Gov¬ 
ernment will be required to procure the 
above commodity and service from work¬ 
shops for the blind or other severely han¬ 
dicapped. 

Comments and views regarding the 
proposed additions may be filed with the 
Committee on or before November 22, 
1976. Communications should be ad¬ 
dressed to the Executive Director. Com¬ 
mittee for Purchase from the Blind and 
Other Severely Handicapped. 2009 Four¬ 
teenth Street North, Suite 610, Arlington, 
Virginia 22201. 

This notice is automatically cancelled 
on or before April 22,1976. 

By the Committee. 

C. W. Fletcher, 
Executive Director. 

[FR Doc. 76-31042 Filed 10-21-76:8:45 am] 


COUNCIL ON ENVIRONMENTAL 
QUALITY 

ENVIRONMENTAL IMPACT 
STATEMENTS 

Availability 

Environmental impact statements re¬ 
ceived by the Council on Environmental 
Quality from October 12 through Octo¬ 
ber 15, 1976. The date of receipt for each 
statement is noted in the statement sum¬ 
mary. Under Council Guidelines the min¬ 
imum period for public review and com¬ 
ment on draft environmental impact 
statements in forty-five (45) days from 
this Federal Register notice of availabil¬ 
ity. (December 6. 1976) The thirty (30) 
day period for each final statement be¬ 
gins on the day the statement is made 
available to the Council and to comment¬ 
ing parties. 

Copies of individual statements are 
available for review from the originating 
agency. Back copies will also be avail¬ 
able at cost, from the Environmental Law 
Institute, 1346 Connecticut Avenue, 
Washington. D.C. 20036. 

Department of Agriculture 

Contact: Coordinator of Environmental, 
Quality Activities, Office of the Secretary, 
U.S. Department of Agriculture, Room 359- 
A, Washington. D.C. 20250. 202-^447-3965. 

FARMERS HOME ADMINISTRATION 

Draft 

Avon Water Project, Cape Hatteras. Dare 
County. N.C.. October 12: Proposed is the 
extension of the existing watersystem of the 
Cape Hatteras Water Association from Bux- 
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ton, N.C. to the community of Avon, N.C., 
In order to provide a safe, dependable source 
of treated, domestic water for the Village of 
Avon. Plans call for the construction of a 
water line extension, storage tank, and dis¬ 
tribution system. This project la intended to 
relieve residents of their sole dependence 
upon Individually owned shallow wells which 
are subject to septic tank contamination and 
salt water Intrusion from flooding. No ad¬ 
verse effects are anticipated. (149 pages.) 
(ELR Order No. 61479.) 

FOREST SERVICE 

Final 

Four Seasons Development. Uuita N.F.. 
Utah County, Utah. October 12: The state¬ 
ment concerns a proposal for the Unlta Na¬ 
tional Forest by Four Seasons, Inc. to con¬ 
struct and operate a major resort on approxi¬ 
mately 4,500 acres directly east of Provo. Utah. 
This resort would be developed for intensified 
year-round recreational use, with emphasis 
on skiing. The proposed area for Four Sea¬ 
sons is in mountain terrain on the west slope 
of the Wasatch Range. Adverse effects in¬ 
clude a slight increase In ambient air pol¬ 
lution and a temporary increase in soli ero¬ 
sion. The project may cause a significant and 
permanent change in the character of the 
nearby Utah County communities due to In¬ 
creased numbers of people visiting the com¬ 
munity. (532 pages.) 

Comments made by: COE, FEA, ERDA, 
HEW. AHP. OEO, EPA, DOI. State and local 
agencies, concerned citizens. (ELR Order No. 
61503.) 

Twisp-Wlnthrop-Conconully Unit, Okano¬ 
gan, N.F., several Counties Wash.. Octo¬ 
ber 12: Proposed Is a land use plan for the 
Twisp-Wlnthrop-Conconully Planning Unit, 
Okanogan National Forest. The unit includes 
about 1,478,000 acres of National Forest lands 
lying In Okanogan, Chelan, 8kaglt, and 
Whatcom Counties. Washington. The pro¬ 
posed action will result in a decrease of 5 
million board feet of timber below the 
amount currently expected from the Plan¬ 
ning Unit. Adverse effects to air, soli, and 
water resources will result from plan imple¬ 
mentation. (369 pages.) 

Comments made by: USDA, FPC, DOI, 
COE. HUD. EPA. DOC, State and local agen¬ 
cies. concerned citizens. (ELR Order No. 
61485.) 

80TL CONSERVATION SERVICE 

Draft 

Little Cache Creek Watershed. Johnson 
County, Ill., October 12: Proposed is the 
Implementation of a project for watershed 
protection, flood prevention, and non-agri- 
cultural water management in Johnson 
County, Ulinois. This project became effec¬ 
tive on December 19. 1963, with conservation 
land treatment measures having been In¬ 
stalled on 75 percent of the land to date. 
Works of Improvement remaining to be 
installed Include 5.1 miles of enlarging exist¬ 
ing man-modifled perennial streams and a 
recreational development at structure 12. 
Adverse effects Include temporary increase In 
stream pollutants, and displacement of the 
fish population. (86 pages.) (ELR Order No. 
61486.) 

Department of Defense 
air FORCE 

Contact: Dr. Billy Welch. Room 4D 873, 
The Pentagon, Washington, D.C. 20330. 202- 
OX 7-9297. 

Supplement 

Orange Herbicide Disposition by Incinera¬ 
tion. October 12: Proposed is the reprocess¬ 
ing of the Air Force's entire 2.3 million gallon 
stock of Orange herbicide in order to reduce 


the dioxin contaminate to levels currently 
acceptable to the Environmental Protection 
Agency for herbicide registration and use. 
Pilot plant studies Indicate that reprocessing 
for dioxin removal via absorption on ac¬ 
tivated charcoal is economically feasible and 
environmentally acceptable. Reprocessing op¬ 
erations are proposed to take place at the 
present herbicide storage sites: the Naval 
Construction Battalion Center, Gulfport, 
Mississippi, and Johnston Island, Central 
Pacific Ocean. No adverse effects are antici¬ 
pated. (40 pages.) (ELR Order No. 61488.) 

ARMY CORPS 

Contact: Dr. C. Grant Ash, Office of En¬ 
vironmental Policy Development, Attn: 
DAEN-CWR-P, Office of the Chief of Engi¬ 
neers, U.8. Army Corps of Engineers, 1000 
Independence Avenue, SW., Washington, 
D.C. 20314. 202-693-6795. 

Draft 

Kapaakea Homestead Flood Control, 
Molokai, County, Maul, Hawaii, October 14: 
Proposed Is a flood control project for the 
Kapaakea Homestead area, Molokai. Flood 
proofing by raising the homes or construct¬ 
ing a 2,000-foot long channel with diversion 
levees are being considered in order to pro¬ 
vide flood protection to the Kapaakea Home¬ 
stead located in the Kamiloa flood plain. Ad¬ 
verse effects Include the removal of 10 acres 
of urban and agricultural lands from produc¬ 
tive use. Clearing in the upland areas will 
eliminate some wildlife habitat. (Pacific 
Ocean Division.) (40 pages.) (ELR Order No. 
61498.) 

Harrison's Boat Harbor, Leech Lake, Cass 
County, Minn., October 12: Proposed to the 
granting of a Department of the Army per¬ 
mit to construct a channel-harbor on prop¬ 
erty located on Portage Bay on Leech Lake 
in Cass County. Minnesota. The harbor and 
channel would be approximately 1,660 feet 
long by 6 feet deep with a surface area of 
2.29 acres. Approximately 16,260 cubic yards 
of material consisting of peat and clay would 
be dredged by dragline during construction. 
The proposed project would provide mooring 
space and lake access for small recreational 
craft and could serve as a harbor-of-refuge 
on Leech Lake. Adverse effects Include loss 
of 9 acres of wildlife habitat and 6.6 acres 
of wetland. (St. Paul District) (35 pages.) 
(ELR Order No. 61483.) 

Rosedale Harbor Navigation Improvements, 
Bolivar, Coahoma, Sunflower Counties, Miss.. 
October 12: The proposed improvement proj¬ 
ect for Rosedale Harbor, Mississippi, calls 
for a channel 2.7 miles long and an access 
road 0.7 mile long located approximately 2 
miles south of Rosedale. The features of this 
plan also call for a 9 x 160 foot channel, a 
400 x 1.000 foot turning basin, an access 
road with a 40-foot crown, and a 20-acre land 
fill to be used as an Industrial park. Material 
dredged from the channel will be deposited 
on the east side of Log Loaders Chute to form 
the 20-acre land fill. Adverse effects include 
loss of woodland. (Vicksburg district.) (ELR 
Order No. 61487.) 

Chetco River Jetty Extension, Oregon (2). 
October 14: Proposed Is the construction of a 
1,250-foot extension of the south Jetty (to 
the 18 ft. depth contour) and construction of 
a 750 ft. extension of the north Jetty (to the 
22 ft. contour) of the Chetco River, Oregon. 
Project plans also call for deepening of the 
existing 14 ft. channel and turning basin to 
16 ft. with disposal at sea during construc¬ 
tion and subsequent maintenance. Adverse 
effects include disruption and removal of 
about 4 acres of river bottom currently 


dredged annually, and coverage of 7.9 acres 
of offshore sandy bottom with rock. (Wash¬ 
ington, D.C. District) (275 pages.) (ELR 
Order No. 61504.) 

Final 

Fall-to-Barge Coal Transfer Facility, 8t. 
Louis, Missouri. October 14: The proposed 
action Includes the construction of a 10- 
mill ion ton/year coal terminal for trans¬ 
ferring western coal from unit trains to 
river barges for transport to locations along 
the Ohio and Mississippi Rivers. The terminal 
will be located on the west bank of the Mis¬ 
sissippi River in St. Louis, Mo., and wUl 
occupy approximately 45 acres of unused In¬ 
dustrially-zoned land. Adverse effects Include 
loss of marginal wildlife habitat, noise 
generation, aesthetic intrusion, and Inter¬ 
ference with local traffic patterns due to 
Increased number of trains. (St. Louis Dis¬ 
trict) (165 pages.) Comments made by: EPA, 
USDA. HUD, DOT, AHP, State and local 
agencies, concerned citizens. (ELR Order No. 
61501.) 

Energy Research and Development 
Administration 

Contact: Mr. W. Herbert Pennington. 
Office of Assistant Administrator, E-201, 
ERDA, Washington, D C. 20545. 301 973-4241. 

Draft 

Portsmouth Gaseous Diffusion Plant Ex¬ 
pansion, Pike County. OH October 15: Pro¬ 
posed is the design and construction of an 
add-on gaseous diffusion plant at the Ports¬ 
mouth Gaseous DlffuFiou Plant in Piketon. 
Ohio. Construction and operation of the 8.75 
million separate work unit/year plant will be 
on land adready owned by ERDA. The major 
impact associated with operation of the ex¬ 
pansion facilities will be related to the off¬ 
site production of 3.500 to 3,700 megawatts 
of electrical power Including reserves re¬ 
quired to support the add-on plant. (800 
pages.) (ELR Order No. 61606.) 

Department of HEW 

Contact: Mr. Charles Custard, Acting Di¬ 
rector. Office of Environmental Affairs, Of¬ 
fice of the Assistant Secretary for Admin¬ 
istration and Management, Room 3718, HEW- 
North, Washington, D.C. 20202. 202-245- 
7243. 

Food and Drug Administration 

Final 

Plastic Bottles for Carbonated Beverages 
and Beer, October 14: This statement covers 
the proposed use of plastic bottles for 
carbonated beverages and beer. The adverse 
impacts resulting from the Introduction of 
plastic bottles Into the market are increased 
littering, a hastened trend toward throwaway 
containers with consequent depletion of ir¬ 
replaceable resources (notably fossil fuels), 
and a further burden on solid waste dis¬ 
posal. (86 pages.) Comments made by: EPA. 
DOI. USDA, TREA, DOC, DOT. State and 
local agencies, concerned individuals. (ELR 
Order No. 61500.) 

Environmental Protection Agency 

Note: For EPA Contact, please refer to 
the Environmental Protection Agency notice 
in this Issue of the Federal Register. 

Draft 

Petrol Refinery Sulfur Plants, Standards 
October 12: This statement sets forth stand¬ 
ards for new or modified Bulfur recovery 
plants within petroleum refineries under sec¬ 
tion III of the Clean Air Act. Depending on 
the type of emission control system Installed 
to comply with these standards, residual 
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emissions released to the atmosphere will 
consist of sulfur dioxide (302) or reduced 
sulfur compounds, i.e. H2S, COS. and CS2. 
The standards, therefore, limit either the 
concentration of S02. or the concentration 
of H2S and the total concentration of H2S, 
COS. and CS2, in the gases discharged into 
the atmosphere from new or modified refin¬ 
ery sulfur recovery plants. (210 pages). 
<ELR Order No. 61478.) 

Final 

Evaporative Emissions Regs.—1978 Vehi¬ 
cles, October 14: The EPA Is proposing to 
significantly reduce the evaporation of 
gasoline from the carburetors, gas tanks and 
other parts of new cars and light duty trucks 
by revision of the current evaporative emis¬ 
sion regulations. The proposed new evapora¬ 
tive standards would reduce dally evapora¬ 
tive emissions from 1978 cars and light duty 
trucks by 65 percent. The proposed stand¬ 
ards would thus reduce total oxidant form¬ 
ing hydrocarbons by an average of 8 percent 
In the year 1985. No adverse environmental 
impacts are expected. (91 pages). Comments 
made by. DOC. Council on Wage and Price 
Stability (ELR Order No. 61497.) 

Department of HUD 

Contact: Mr. Richard H. Broun, Director, 
Office of Environmental Quality, Room 7258. 
451 7th Street, S.W., Washington. D.C. 20410. 
202-755-6308. 

Draft 

Anderson Mill Subdivision, Austin, Travis 
County, Tex., October 13: The proposed ac¬ 
tion Is for the Department of Housing and 
Urban Development to accept for HUD/FHA 
home mortgage Insurance purposes the 945- 
acre Anderson Mill Subdivision located 
about seven miles northwest of Austin, 
Tex., at the intersection of U.S. Highway 183 
and State Ranch Road 620. This action would 
provide 2,475 single-family residential homes 
and :,240 multifamily units to those fam¬ 
ilies In the middle or above Income bracket. 
No adverse Impacts are anticipated. (30 
pages). (ELR Order No. 61492.) 

Final 

Bedford-Pine Urban Renewal Area, Pulton 
bounty, Ga.. October 14: The proposed proj¬ 
ect is a Neighborhood Development Program 
which consists** 278.7 acres of land in the 
eastern section of the City of Atlanta, lo¬ 
cated in Land Lots 46. 47. 50. and 61 of the 
Fourteenth District of Pulton County. Ga. 
The primary remaining activity is the dis¬ 
position of a 78 acre tract of land to be 
developed according to a Comprehensive De¬ 
velopment Plan. When completed, there will 
be a clearance of 1,190 structures and the 
rehabilitation of 238 structures. Adverse ef¬ 
fects include the relocation of an unspecified 
number of businesses and homeowners. (808 
pages). Comments made by: USDA, COE, 
HEW. DOI. DOT. EPA. PPC, GSA. and State 
and local agencies, concerned citizens. (ELR 
Order No. 61502.) 

The following are Community Develop¬ 
ment Block Orant statements prepared and 
circulated directly by applicants pursuant 
to section 104(h) of the 1974 Housing and 
Community Development Act. Copies may 
be obtained from the office of the appropri¬ 
ate local chief executive. (Copies nre not 
available from HUD.) 

SECTION 104(h) 

Draft 

Curbonddle, Illinois—Street Improve¬ 
ments. Illinois. October 14: Proposed is the 
widening and resurfacing of 6 streets In the 


Springmore area. Carbondale. Illinois. The 
project calls for reconstruction of curbs and 
gutters; improvement of base course and 
pavement surface material; construction of 
new 4-feet wide sidewalks, storm sewers, and 
culverts; and improvements in sanitary 
sewer and water line systems. Estimated 
costs of Bridge and Rigdon Street improve¬ 
ments are $990,300. Depending on the alter¬ 
native selected, adverse Impacts Include re¬ 
moval of 97-246 trees, and loss of 3-5 acres of 
land surface to sidewalks and streets. (549 
pages). (ELR Order No. 61499.) 

Department of Interior 

Contact: Mr. Bruce Blanchard, Director, 
Environmental Project Review, Room 7260, 
Department of the Interior, Washington. 
D.C. 20240. 202-343-3891. 

BUREAU OF INDIAN AFFAIRS 

Finaf 

Navajo Indian Irrigation Project, San Juan 
County. N. Mex., October 12: Proposed is the 
construction for the Navajo Tribe of Indians 
of a 110,630 acre Irrigation project. The Nav¬ 
ajo Tribe proposes to construct a related ag¬ 
ribusiness complex near Farmington In 
northwestern New Mexico. Water for farming 
will come from the Navajo Reservoir on the 
San Juan River. Public services for the In¬ 
creased population can be provided without 
substantially Increasing taxes, or other prob¬ 
lems, only If "front end" financing is ob¬ 
tained and other proposed energy-producing 
projects arc not developed concurrently. 
Social Impacts of the proposed Irrigation 
project alone will be manageable, but if ex¬ 
perienced simultaneously, the effect will be 
considerable. (465 pages). Comments made 
by: DOI, USDA, EPA, COE. and State and 
local agencies, concerned citizens. (ELR Or¬ 
der No. 61482).) 

BUREAU OF LANQ MANAGEMENT 

Draft 

19770CS Oil & Gas Lease Sale—North At¬ 
lantic Sta October 12: Proposed Is the leas¬ 
ing of 206 tracts (474,626 hectares) of OCS 
land offshore of southeastern New England. 
The tracts range In distance to shore from 
47 to 206 mUes and are situated In water 
depths from 36 to 210 meters. The major re¬ 
sultant adverse impact Is the possibility of 
accidental or chronic oil spillage, which 
would seriously endanger the environment. 
In addition. 43 tracts present a particular 
risk to commercial fishing, pelagic birds or a 
combination of these resources. (1778 pages). 
(ELR Order No. 61490.) 

Sierra Pacific Power Co.—230/345 kv 
Transmission. Idaho. Nevada, October 15: 
The proposed action is the construction cZ a 
230/345 k transmission line from Oreana, 
Nevada to Hunt, Idaho. Depending on the 
route selected, total distance varies between 
286 and 3P0 miles. The project includes con¬ 
struction of a substation and upgrading of 
two substations. Among negative impacts 
will be an Increment of damage to soil on 
from 547 to 843 acres, disruption of land and 
aquatic wildlife habitat and effects on the 
visual and recreation resource values of the 
area. (289 pages). (ELR Order No. 81508.) 

Alunite Mine and Processing Plant. Beaver 
County, Utah. October 15: Proposed is the 
development of an alunite mine and proc¬ 
essing plant complex for the annual produc¬ 
tion of 500,000 tons of potassium sulfite fer¬ 
tilizer, up to 1.7 million tons of phosphate 
fertilizer, and up to 20.000 tons of aluminum 
fluoride. Major components of the project 
would Include: an open pit mine and waste 
rock pile, and a processing plant complex 
Including a 75-NW power plant, tailings 


ponds, and necessary support facilities. Ad¬ 
verse impacts Include Increased air pollution 
and alteration of wildlife systems on approx¬ 
imately 2,715 acres. (382 pages). (ELR Order 
No. 01607.) 

BUREAU OF RECLAMATION 

Draft 

Kanopolis Unit. Smoky Hill Division, Ells¬ 
worth County. Kana.. October 12: The pro¬ 
posed project Involves Increasing the con¬ 
servation capacity of the existing Kanopolis 
Lake In El’s worth County to provide a water 
supply to meet municipal and industrial 
needs of Sallna, future unspecified demands 
of the State of Kansas, provide fishery flows 
In the Smoky Hill River, and Irrigate 20.000 
acres of farmlands. The existing outlet works 
would be modified and a diversion structure 
would be constructed In the existing stilling 
basin. Irrigation facilities would include 
open canals, lateral ditches, pipe laterals, 
canalside pumps, surface and subsurface 
drains, and drainage wells. Extensive land 
use changes will result. (240 pages). (ELR 
Order No. 61489.) 

GEOLOGICAL SURVEY 

Draft 

East Decker and No. Extension Mines. 
Decker Coal Co., Big Horn County. Mont.. 
October 13: The proposed action is the sur¬ 
face-mining and reclamation of the East 
Decker and North Extension mines In Big 
Horn County. Montana. The Decker Coal Co. 
plans to open a new mine with plant and 
loading facilities to remove 180 minion tons 
of low-sulfur coal from a 3.500-acre area, 
over the next 20 years. The relocation of 
short sections of a FAS highway and a coun¬ 
ty road will be necessary. The mining activity 
will result In the removal of shallow aquifers, 
allowing for leaching of soils and erosion; 
alteration of soil mixtures on 4.000-5,000 
acres; reduction in air quality; and loss of 
6.300 acres of grazing land. (1324 pages). 
(ELR Order No. 61491.) 

Interstate Commerce Commission 

Contact: Mr. Richard Chats, Supervisory 
Attorney Advisor for the Environmental 
Staff, Room 2370, 12th St. and Constitution 
Ave„ NW.. 202-343-2086. 

Draft 

Cross Lake Michigan Fterry, Abandonment, 
Michigan and Wisconsin, October 13: Pro¬ 
posed is the abandonment of the Chesapeake 
and Ohio RR Co.’s car ferry service between 
Ludington. Michigan and Kewannee, Mani¬ 
towoc, and Milwaukee, Wisconsin. Authority 
is also requested to abandon yard and ter¬ 
minal track and associated structures in 
Ludington. The Grand Trunk Western RR 
Co. also proposes to abandon its car ferry 
operation from Musekgon, Mich, to Milwau¬ 
kee. as well as Its faculties In MUwaukee. 
If the abandonments are authorized and the 
subsidies discontinued, all Lake Michigan car 
ferry service may be terminated. Loss of car 
ferry related employment and earnings wUI 
adversely affect the harbor communities (184 
pages). (ERL Order No. 61493.) 

Norfolk. Nebr.-Winner. 8.D.. Rail Service 
Abandonment, Nebraska and South Dakota. 
October 13: Proposed is the abandonment 
and complete dismantling of the Chicago 
and North Western Transportation Co.'s 
Winner Branch between Norfolk. Nebraska 
and Winner. South Dakota, a distance of 
of approximately 172.4 mUes. Authorization 
of the abandonment would result in the elim¬ 
ination of direct rail service to 22 agrarian 
communities in the Midwest. Freight hauled 
by the line consists of predominantly grain. 
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fertilizers, and other agrarian products which 
would be diverted to motor carrier trans¬ 
portation and hauled over the area's highway 
network. Loss of rail service would disadvan¬ 
tage potential rural and community develop¬ 
ment (106 pages). (ELK Order No. 61494.) 

Nuclear Regulatory Commission 

Contact: Mr. Benard Rersche, Director of 
Division of Reactor Licensing, P-722, NRC, 
Washington. D.C. 20566. 301-492-7373. 

Draft 

Wm. H. Zimmer Nuclear Power Station, 
Clermont County. Ohio, October 15: Pro¬ 
posed is the issuance of a license to the 
Cincinnati Gas and Electric Co., the Colum¬ 
bus and Southern Ohio Electric. Co., and 
the Dayton Power and Light Co. for the 
startup and operation of the Wm. H. Zimmer 
Nuclear Power Station located on the Ohio 
River, 24 miles southeast of Cincinnati. The 
plant will employ a boiling water reactor to 
produce up to 2436 MWt of electrical power 
capacity. A steam turbine-generator will use 
this heat to provide up to 840 MWe of elec¬ 
trical power capacity. Exhaust steam will be 
condensed by water circulated through a 
natural-draft cooling tower (200 pages). 
(ELR order No. 61506.) 

Note. —The Federal Register of Wednes¬ 
day. September 8, 1976 Indicates CEQ's re¬ 
ceipt on August 24. 1976 of the U.S. Nuclear 
Regulatory Commission's English Language 
Version of the Draft EIS, North Coast Nu¬ 
clear Plant, Unit No. 1. The Intent of this 
notice is to inform the public of CEQ’s sub¬ 
sequent receipt of the Spanish Language 
Version of the above ETS. and of it's shared 
comment period date with that of the Eng¬ 
lish Language Version. Thus, the comment 
period for this project is considered to have 
officially begun on September 1976. 

Department op Transportation 

Contact: Mr. Martin Convisser, Director, 
Office of Environmental Affairs. U.S. Depart¬ 
ment of Transportation, 400 7th Street, 
SW., Washington, D.C. 20590, 202-426-4357. 

FEDERAL HIGHWAY ADMINISTRATION 

Draft 

Section 31 Gravel Extraction, Anchorage, 
Alaska, October 12: Proposed is the extrac¬ 
tion of gravel from portions of Government 
Lots 2 and 3; the NE quarter of the SW quar¬ 
ter; and the NW quarter of the SE quarter 
of Section 31. T. 13 N.. R. 2 W. of the Seward 
Meridian; lands owned in fee by the Depart¬ 
ment of the Army, within the Fort Richard¬ 
son Military Reservation. The purpose of 
this action is to provide approximately 1.5 
million cubic yards of suitable road build¬ 
ing material for three Federal Aid Highway 
Projects In the Anchorage Urban Area: Mul- 
doon Road. Northern Lights Blvd., and De- 
Barr Rd. Adverse effects Include the tempo¬ 
rary loss of 70 acres of natural habitat 
(Region 10) (105 pages). (ELR Order No. 
61474.) 

Southeast Extension of 8.R. 9-A, 1-95/295 
to Jacksonville. Dade County, Fla., October 
14: Proposed Is the construction of an east¬ 
ern bypass around the city of Jacksonville, 
Florida. The multi-lane, high speed, limited 
access facility will begin at the 6outh 1-95/ 
1-295 Interchange and proceed northerly to 
the St. John River, terminating at the 1-95/ 
1-295 Interchange north of Jacksonville. 
The project also includes plans for a high- 
level bridge. Depending on the alternate 
corridor selected, project length will be from 
23.5 to 28.9 miles. Adverse effects include 
relocation of homes and businesses, loss of 
forest resources, filling of wetlands, and al¬ 
teration of wildlife habitat (190 pages). (ELR 
Order No. 61495.) 


NOTICES 

1-66 to 1-70 Distributor Route. Indian¬ 
apolis, Marion County. Ind., October 12: Pro¬ 
posed is the provision of an improved dis¬ 
tributor route to accommodate north-south 
traffic exiting from 1-65 on the north and 1-70 
on the south within a corridor bordering the 
west edge of the Indianapolis central business 
district. It Is also proposed to divert east- 
west through traffic off Washington Street 
(U8. 40) within the central business dis¬ 
trict. All alternates under consideration will 
be constructed at-grade and the 2.08-mil© 
north-south alternate improvements will 
provide 6 to 8 lanes of capacity compared to 
the existing 4 lanes. Adverse effects include 
displacement of 12 to 30 housing structures 
(175 pages). (ELR Order No. 61480.) 

Final 

UJ8. 460 (IlUnols Route 16. FA 821), 24th 
Street to 13th Street, Jefferson County, Ill., 
October 12: The project provides for the 
improvement of U.S. Route 460, an east-west 
area service highway in Mt. Vernon. It In¬ 
volves the widening of the road to 56 feet 
with two lanes of traffic In each direction, 
and the construction ot a pedestrian over¬ 
pass. The 3,850-foot segment will run from 
24th to 13th Street and will require the ac¬ 
quisition of from 1.4 to 2.3 acres. Construc¬ 
tion of the selected alignment will result in 
displacement of 2 houses, one church, and 6 
businesses, and increased noise levels (Re¬ 
gion 5) (95 pages). Comments made by: DOI, 
EPA, HEW. USDA. DOT. and State and local 
agencies. (ELR Order No. 61481.) 

Kansas Highway 177 and Kansas Highway 
18. Manhattan, Riley County. Kans., Octo¬ 
ber 12: Proposed is a 4-lane express highway 
southeast of Manhattan, Kansas. The 2.7 
mile project consists of right of way acquisi¬ 
tion. grading, surfacing, and construction of 
a new bridge over the Kansas River. De¬ 
pending on the design alternative selected, 
80-91 people will be displaced and 48-74 acres 
of land will be diverted to highway uee. 
Earthwork borrow obtained from sources 
outside the right of way may cause increased 
air and water pollution (Region 7) (300 

pages). Comments made by: USDA. EPA, 
HUD. DOT, USCO, COE, State and local agen¬ 
cies, and concerned citizens. (ELR Order No. 
61475.) 

McLean Boulevard. Mac Arthur Road to 31st 
Street. South to 29th Street, Sedgwick 
County, Kans., October 12: Proposed is the 
construction of an extension of McLean 
Boulevard from MacArthur Rood to 29th 
Street in Wichita. Kansas. The facility will 
be four lanes with signals, channelization, 
and auxiliary lanes where required. One resi¬ 
dence will be displaced and between 0 and 10 
acres will be acquired depending on the al¬ 
ternative selected. Temporary Increases in 
noise, air, and water pollution will result 
from construction (Region 7) (148 pages). 
Comments made by: USDA, HEW. EPA. DOC, 
USCG, COE. EDA. HUD. DOI. AHP, State and 
local agencies, and concerned citizens. (ELR 
Order No. 61484 ) 

1-69, Charlotte to 1-96 and 1-96 northwest 
of Lansing. Eaton and Clinton Counties, 
Mich., October 12: Proposed Is the construc¬ 
tion of 1-96, Charlotte to 1-96 and 1-96 
Northwest of Lansing in Eaton County. Mich¬ 
igan. The project will begin at the Tempo¬ 
rary I-96/U.S.-27 and U-S.-27BR intersec¬ 
tion in Charlotte and extend to 1-96 south¬ 
west of Lansing, a total of 16.3 miles. An 
additional 2 lanes on 1-96 will be constructed 
from the I-96/I-496 Interchange northerly 
for 3 miles. Negative Impacts include loss of 
agricultural land, displacement of families, 
residential dwellings and other structures, 
and a decrease in ground-water quality (Re¬ 
gion 6) (361 pages). Comments made by: 
DOT. DOI, COE. USDA. EPA. DOC. State and 
local agencies, and concerned citizens. (ELR 
Order No. 61477.) 


1-205, Lewis and Clark Highway to South¬ 
east Foster Road. Multnomah County, Or eg., 
October 14: The statement considers the pro¬ 
posed construction of a 9.2 mile connecting 
link of 1-205 between the Lewis and Clark 
Highway in Vancouver, Washington, south¬ 
ward to S.E. Foster Road in Portland. The 
project Includes 2 bridges and a fill to cross 
Columbia River. The freeway will have an 
adverse effect on the community character 
of the City of Maywood park, will bisect 
several residential areas, and will result tn 
the displacement of 38 families and 13 busi¬ 
nesses (475 pages). Comments made by: 
USDA. COE, DOC. DOI, EPA. State and local 
agencies, and concerned individuals. (ELR 
Order No. 61496.) 

Milwaukee Stadium Freeway, 1-894 to 1-94, 
Milwaukee County. Wls„ October 12: The 
statement proposes construction of FAP 
Route 3. a 5-mlle portion of the Milwaukee 
County Expressway System in Wisconsin. 
The recommended plan consists of a 6-lane 
freeway and interchange on the East-West 
Freeway (1-94) extending to the existing 
Greenfield interchange on the Airport Free¬ 
way. The major adverse impacts will be the 
displacement of existing residential, com¬ 
mercial, industrial and park development. 
A 4(f) statement is included for the Hill- 
crest and Manitoba School sites, the Jackson 
Park/Klnnickinnic Parkway, and the Mil¬ 
waukee County Stadium (Region 5). (621 
pages). Comments made by: HUD. DOI, 
EPA, HEW. DOC. COE. DOT, State and local 
agencies, and concerned citizens. (ELR Order 
No. 61476.) 

Gary L. Wirman. 

General Counsel. 

[FR Doc.76-31095 Filed 10-21-76;8:45 ami 


ENVIRONMENTAL PROTECTION 
AGENCY 

DDT 

Amendment to Specific Exemption To 
Suppress Flea Vectors of Plague in 
California 

On May 5, 1976, the California De¬ 
partment of Health (hereafter referred 
to as the “Applicant”) promulgated a 
crisis exemption under the Provisions of 
section 18 of the Federal Insecticide, 
Fungicide, and Rodenticide Act (FTFRA>. 
as amended (86 Stat. 973; 89 Stat. 751; 
7 U.S.C. 136(a) et seq.). This crisis ex¬ 
emption involved the use of forty-seven 
(47) pounds of a ten percent DDT dust 
applied directly into rodent burrows on 
80 acres of the Grizzly and Grasshopper 
Campgrounds in Plumas County, Cali¬ 
fornia. Notice of this exemption was pub¬ 
lished in the Federal Register on June 
8, 1976 (41 FR 22979). 

In June 1976, the Applicant requested 
a specific exemption for use of DDT to 
suppress flea populations which were 
vectoring plague on wild rodents and 
threatening the public health in the foot¬ 
hills and mountains of California. The 
Applicant was authorized to use a total 
of 50 pounds of actual DDT; notice was 
published in the Federal Register on 
August 4, 1976 (41 FR 32640). Subse¬ 
quently. the Applicant requested an 
amendment of the specific exemption 
which would permit the use of DDT dust 
bait stations in situations where burrow 
dusting was Impractical or the burrows 
were inaccessible. The amendment was 
approved; notice was published in the 
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Federal Register on August 27, 1976 (41 
FR 36250). 

However, the Applicant has now re¬ 
quested a second amendment which 
would increase the maximum amount of 
DDT that could be used under authority 
of the specific exemption from fifty (50) 
pounds to one hundred (100) pounds. Ac¬ 
cording to the Applicant, the additional 
DDT is needed due to greater epizootic 
plague activity than was anticipated 
when the specific exemption was granted. 
The EPA has examined the information 
submitted concerning this second amend¬ 
ment and has consulted with representa¬ 
tives of the Center for Disease Control 
(CDC) of the U.S. Department of Health, 
Education, and Welfare, on this and 
other plague situations. The Chief, 
Plague Branch, CDC. concurred with 
EPA that increasing the total amount 
of DDT that may be used to control flea 
l>opulations vectoring plague is necessary 
to protect the public health. 

The specific exemption is amended to 
state that the total amount of DDT used 
may not exceed one hundred (100) 
pounds of actual insecticide. All other 
conditions pursuant to the specific ex¬ 
emption originally granted remain in 
force. This exemption expires on Novem¬ 
ber 30, 1976. 

Dated October 15, 1976. 

Edwin L. Johnson. 

Deputy Assistant Administrator 
for Pesticide Programs. 

I FR Doc 76-31030 Filed 10-21-76:8:45 amj 


|OPP-180096; FRL 633-6J 

IDAHO 

Issuance of a Specific Exemption To 
Control Twospotted Spider Mite 

Pursuant to the provisions of section 
18 of the Federal Insecticide, Fungicide, 
and Rodenticide Act (FIFRA), as 
amended (86 Stat. 973; 89 Stat. 751; 7 
U.S.C. 136(a) et seq.), notice is given 
that the Environmental Protection 
Agency (EPA) has granted a specific ex¬ 
emption to the Idaho State Department 
of Agriculture (hereafter referred to as 
the “Applicant”) to use TEPP (tetra¬ 
ethyl pyrophosphate) for the control of 
two-spotted spider mites which are 
threatening to destroy the commercial 
hop crop in Canyon County, Idaho. This 
exemption w r as granted in accordance 
with, and is subject to, the provisions of 
40 CFR Part 166, issued December 3, 
1973 (38 FR 33303), which prescribes re¬ 
quirements for exemption of Federal and 
State agencies for use of pesticides under 
emergency conditions. 

Tills notice contains a summary of 
certain information required by regula¬ 
tion to be included in the notice. For 
more detailed information, interested 
parties are referred to the application on 
file with the Registration Division (WH- 
5 67>. Office of Pesticide Programs, EPA. 
401 M St.. SW., Room E-315, Washing¬ 
ton, D.C.20460. 

According to the Applicant, the Two¬ 
spotted Spider Mite (Tetranychus urticae 
Koch) has or is about to occur in hop 


yards in Idaho and no registered pesti¬ 
cide nor alternative method of control is 
available to suppress the mites. Although 
several miticides are registered for use 
on hops, Idaho State University entomol¬ 
ogists alleged that none of the registered 
miticides were viable options for one or 
more of various reasons: (1) The spider 
mites were resistant to the other miti¬ 
cides; (2) aerial applications were pre¬ 
cluded because of ineffectiveness or label¬ 
ing restrictions; and/or (3> the required 
pre-harvest interval excluded application 
at the time required. Ground pesticide 
applications were not feasible because of 
damage to hop foliage, lodged hops, and 
irrigation equipment. The Applicant 
stated that TEPP has prevented econom¬ 
ic damage to the hop crop by this pest 
in previous years. The Applicant re¬ 
quested approval to treat the 1,500 acre 
commercial hop crop with two (2) 
pounds of actual TEPP per acre in a 
single aerial application to suppress 
populations of twospotted spider mite 
which are threatening this crop in Can¬ 
yon County. The pesticide will be ap¬ 
plied by State-licensed aerial applicators 
under the Applicants supervision; the 
application will terminate no later than 
September 30, 1976. A three-day pre¬ 
harvest interval will be maintained. 

The State of Idaho is producing 1,500 
acres of the national hop crop. The Ap¬ 
plicant stated that the potential crop 
yield loss attributable to the mites in 
Idaho is valued at $735,000. 

The Applicant cited the following fac¬ 
tors which contribute to a relatively low 
probability of exposure of man to harm¬ 
ful residues of TEPP from hops: (1) Raw 
hops are never consumed by humans and 
hops are kiln-dried following harvest; 

(2) one-fourth pound of hops is added 
to each thirty-one (31) gallons of beer, 
a 1:1,000 dilution by weight; and (3) 
fermentation in the brewing vats results 
in additional breakdown of pesticide 
residues. However. TEPP exhibits acute 
toxicity to fish and wildlife species, espe¬ 
cially avian species. Accordingly, the 
Fish and Wildlife Service. U.S. Depart¬ 
ment of the Interior (USDI), has sug¬ 
gested that the Applicant establish liai¬ 
son with the Idaho State Department of 
Fish and Game. Additionally, the Office 
of Endangered Species. USDI. has re¬ 
ported that the Arctic and American 
Peregrine Falcons, endangered species, 
are endemic within the area proposed for 
treatment with TEPP. 

After reviewing the application and 
other available information, EPA has 
determined that (a) a pest outbreak of 
twospotted spider mites has or is about 
to occur; (b) there is no pesticide pres¬ 
ently registered and available for use to 
control the twospotted spider mites in 
Idaho; (c) there are no alternative 
means of control, taking into account the 
efficacy and hazard; (d) significant eco¬ 
nomic problems may result if the two¬ 
spotted spider mites are not controlled; 
and (e) the time available for action to 
mitigate the problems posed is insuffi¬ 
cient for a pesticide to be registered for 
this use. Accordingly, the Applicant has 
been granted a specific exemption to use 


* 

the pesticide noted above until Septem¬ 
ber 30, 1976, to the extent and in the 
manner set forth in the application. The 
specific exemption is also subject to the 
following restrictions: 

(1) Aerial applications of TEPP are 
limited to one (1) at the rate of two 
(2.0) pounds of actual ingredient per 
acre; 

(2) Total acreage treated shall not ex¬ 
ceed 1,500 acres; 

(3) A maximum of 3,000 pounds of 
actual TEPP will be applied; 

(4) Treatment area is limited to Can¬ 
yon County; 

(5> A three (3) day pre-harvest in¬ 
terval will be observed: 

(6) The Applicant is responsible for 
supervising the aerial applications; 

(7) The Applicant is advised that the 
Arctic and American Peregrine Falcons, 
endangered species, are endemic to the 
treatment area and are at risk. There¬ 
fore, liaison shall be established between 
the Idaho State Department of Agricul¬ 
ture and the Idaho Department of Fish 
and Game minimize any adverse effects 
on fish and wildlife resources; and 

(8) Hops with residue levels not ex¬ 
ceeding 0.1 ppm (part per million) may 
be offered in interstate commerce. The 
Food and Drug Administration, U.S. De¬ 
partment of Health, Education, and Wel¬ 
fare, has been advised of this action, 
sinc e th ere is no tolerance established 
for TEPP on hops. 

Dated October 15, 1976. 

Edwin L. Johnson, 
Deputy Assistant Administrator 
for Pesticide Programs. 
(FR Doc.76-31028 Filed 10-21-76:8:45 ami 
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HERCULITE PROTECTIVE FABRICS CORP. 

Filing of Food Additive Petition 

Herculite Protective Fabrics Corp., 
1107 Broadway. New York, N.Y. 10010, 
has submitted a petition (FAP 6H5147) 
to the Environmental Protection Agency 
which proposes that 21 CFR 193.85 be 
amended by establishing a regulation 
permitting the use of the insecticide 
Chlorpyrifos (0,0-diethyl 0-(3.5,6-tri- 
chloro-2-pyridyl) phosphorothioate) in 
a controlled release insect tape as a gen¬ 
eral treatment in food areas of food 
handling establishment including, but 
not limited to resaurants, grocery stores, 
bakeries, bottling plants, canneries, and 
grain mills. The controlled-release prod¬ 
uct shall be limited to a maximum of 
10% by weight of the active ingredient. 
PM 12 

Notice of this submission is given pur¬ 
suant to the provisions of section 409<b) 

(5) of the Federal Food, Drug, and Cos¬ 
metic Act. Interested persons are invited 
to submit written comments on the peti¬ 
tion referred to in this notice to the 
Federal Register Section. Technical 
Services Division (WH-569*. Office of 
Pesticide Programs. Environmental Pro¬ 
tection Agency, Rm. 401, East Tower, 401 
M St. SW., Washington, D.C. 20460. 
Three copies of the comments should be 
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submitted to facilitate the work of the 
Agency and of others interested in in¬ 
specting them. Inquiries concerning this 
petition may be directed to Product Man¬ 
ager (PM) 12, Registration Division 
(WH-567), Office of Pesticide Programs, 
at the above address, or by telephone at 
202/755-9315. Written comments should 
be submitted as soon as possible and 
should bear a notation indicating the pe¬ 
tition number “FAP 6H5147”. Comments 
may be made at any time while a petition 
is pending before the Agency. All written 
comments filed pursuant to this notice 
will be available for public inspection in 
the office of the Federal Register Sec¬ 
tion from 8:30 a.m. to 4 p.m. Monday 
through Friday. 

Dated: October 14,1976. 

John B. Ritch, Jr. 

Director , Registration Division. 

(FR Doc.76-31031 Filed 10-21-76:8:45 am] 


IOPP-42032; FRL 633-3] 

SOUTH DAKOTA 

Submission of State Plan for Certification 
of Pesticide Applicators 

In accordance with the provisions of 
section 4(a)(2) of the Federal Insecti- 
cide. Fungicide, and Rodenticide Act 
(FIFRA), as amended (86 Stat. 973; 7 
U.S.C. 136) and 40 CFR Part 171. the 
Honorable Richard F. Kneip, Governor 
of the State of South Dakota, has sub¬ 
mitted a State Plan for the Certification 
of Commercial and Private Applicators 
of Restricted Use Pesticides to the En¬ 
vironmental Protection Agency (EPA), 
for approval on a contingency basis. Con¬ 
tingency approval is being requested 
pending promulgation of implementing 
regulations. Copies of present regulations 
and proposed changes are attached to 
the Plan. 

Notice is hereby given of the intention 
of the Regional Administrator, EPA, Re¬ 
gion vm, to approve this Plan on a con¬ 
tingency basis. 

A summary of this Plan follows. The 
entire Plan, together with all attached 
appendices (except for sample exami¬ 
nations), may be examined during nor¬ 
mal business hours at the following 
locations: 

1. Anderson Building. Pierre. South Da¬ 
kota. Division of Agricultural Regulations 
and Inspection, Department of Agriculture, 
telephone (605) 224-3375. 

2. Room 2013, 1860 Lincoln Street, Denver. 
Colorado 80203 (Pesticides Branch, Air and 
Hazardous Materials Division. EPA Region 
VIH), telephone (303) 837-3926. 

3. Room 401, East Tower, Waterside Mall, 
401 M Street, S.W., Washington, D.C. 20460 
(Federal Register Section. Technical Serv¬ 
ices Division (WH-669), Office of Pesticide 
Programs, EPA telephone (202) 755-4854.) 

Summary of State Plan 

The South Dakota Department of 
Agriculture has been designated the 
State lead agency for the administration 


of the pesticide applicator certification 
program, with the Division of Agricul¬ 
tural Regulations and Inspection re¬ 
sponsible for the program’s implemen¬ 
tation and coordination. 

Cooperating agencies and organiza¬ 
tions include the South Dakota Depart¬ 
ment of Environmental Protection 
(DEP), and the South Dakota State Uni¬ 
versity Extension Service. The State Co¬ 
operative Extension Service has overall 
responsibility for the State-wide pesti¬ 
cide applicator certification training pro¬ 
gram, including preparing and conduct¬ 
ing training courses, preparing training 
materials and examinations, and distrib¬ 
uting training manuals and other ma¬ 
terials. The lead agency will review and 
approve all of the above materials for 
applicability under this State Plan. 

Legal authority for the program is con¬ 
tained in “Chapter 38-21 Agricultural 
Pesticide Application” and regulations 
“Article 12:56 Pesticides.” Copies of these 
legal authorities as well as a list of pro¬ 
posed changes in the regulations are at¬ 
tached to the State Plan. 

The Plan lists the personnel available 
in the Department of Agriculture and co¬ 
operating agencies to carry out the cer¬ 
tification program and the approximate 
percentage of their time that will be de¬ 
voted to certification. The Plan includes 
a budget for the pesticide program within 
the Department of Agriculture for FY 76 
and FY 77 and also lists Federal monies 
available. For FY 77 the Department of 
Agriculture will have a total of $116,818 
available to can y out their pesticide pro¬ 
gram, including applicator certification. 

The Department of Agriculture will 
submit an annual report to EPA on or 
before February 1 of each year and other 
reports as requested by the Administra¬ 
tor of EPA. 

South Dakota estimates that approxi¬ 
mately 1.282 commercial and 20,000 pri¬ 
vate applicators will need to be certified. 
Both certified commercial and private 
applicators will be issued certification 
credentials indicating the category or 
limitations. The certification credential 
is to be presented to the pesticide dealer 
at the time a restricted use pesticide is 
purchased. 

The commercial applicator categories 
proposed in the Plan are the same as 
those in 40 CFR 171.3 with an added 
category entitled “Rodent, Predator and 
Bird Pest Control”. This category is 
needed in South Dakota where there is 
a major problem with rodent, predator 
and bird pest control. All applicators 
who apply pesticides for hire aerially are 
subclassified under the appropriate com¬ 
mercial category. All certified applicators 
are subclassified under the above com¬ 
mercial categories according to general 
groups of pesticides applied. The sub¬ 
classes are: 

1. Herbicides, desiccants, defoliants, and 
plant regulators. 

2. Insecticides, attractants. and repellents. 

3. Piscicldes. 

4. Rodenticides, predocides and avlcides. 

5. Fungicides and nematicides. 

6. Disinfectants and germicides. 


The standards of competency for 
commercial applicators in South Dakota 
are the same as those in 40 CFR 171.4 
<b) and <c) and 171.6. Specific stand¬ 
ards of competency for “Rodent, Preda¬ 
tor, and Bird Pest Control” are also 
listed in the State Plan. Applicators ap¬ 
plying pesticides for hire aerially must 
fulfill the State Aeronautical Division’s 
requirements, as w T ell as comply with the 
above standards of competency for the 
appropriate commercial category. 

All commercial applicators will be re¬ 
quired to pass a written examination 
covering both the general standards and 
the specific standards for the category 
in which they wish to become certified. 
All commercial applicators shall renew 
their certification by passing a written 
examination or by attendance at an 
approved training course every two 
years. 

The standards of competency for 
private applicators are the same as those 
listed in 40 CFR 171.5(a) and 171.6. 
Private applicators will be certified by 
one of four options: 

1. Single purchase/single use proce¬ 
dure offered as an interim measure until 
October 1979 and on an emergency basis, 
thereafter. An applicator can purchase 
a restricted use pesticide under this 
method on a one time/one product basis 
only. For further use of restricted prod¬ 
ucts, he must be certified by one of the 
other certification options. The applica¬ 
tor. prior to the purchase of the pesti¬ 
cide under this option, completes a 
questionnaire for the product which is 
reviewed by a licensed and examined 
dealer who will discuss improper re¬ 
sponses with the applicator. The dealer 
is required to record single purchase/ 
single use transactions and report them 
to the Department of Agriculture. 

2. Completion of Extension Service- 
sponsored training which wrill include 
classroom discussion in classes under 31 
persons, and preliminary and post no 
pass/no fail exams in classes over 30 per¬ 
sons. The applicator w T ill sign an affirma¬ 
tion. wiiich will also be signed by the 
trainer, that he has completed the train¬ 
ing course. 

3. Completion of auto-tutorial mate¬ 
rial. The applicator will take an Exten¬ 
sion Service home study course and pass 
a written open book examination; or 
complete an EPA-developed program¬ 
med instruction workbook which is to 
be reviewed and corrected by County 
extension agents and returned to the 
applicator. In each instance, the appli¬ 
cator is required to sign a statement 
verifying that he has completed the 
work himself. 

4. Completion of an EPA-developed 
vocational agriculture course with a pass¬ 
ing score by fourth year secondary school 
students attending institutions where 
the course is offered as part of the nor¬ 
mal curriculum. 

All private applicators will be recer¬ 
tified every five years. However, to es¬ 
tablish a feasible schedule, initial re¬ 
certification will be staggered over a 
three-year period. A private applicator 
may be recertified by any one of the 
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methods listed above with the exception 
of the single purchase/single use method. 

No method to certify private applica¬ 
tors who cannot read English will be em¬ 
ployed within South Dakota. 

Sample examinations for commercial 
and private applicators are attached to 
the Plan, as provided by 40 CFR 171.7(e) 
(li (i) <D> and (ii) (C>. However, in view 
of the need to preserve the confidential¬ 
ity of the examination format, the State 
of South Dakota has requested that the 
examinations not be made available for 
public inspection. The Agency agrees 
with this position, and has removed the 
sample examinations from the public in¬ 
spection copies of the Plan. 

In accordance with 40 CFR 171.7(e) 
(3), the State of South Dakota has de¬ 
scribed its current licensing program for 
commercial applicators. The State re¬ 
quested authority to award exam credit 
toward certification to commercial ap¬ 
plicators who have passed one or more 
of the following examinations offered 
under the existing licensing program: 

(1) General examination 

( 2 ) Agricultural Plant Pest Control 

a. Herbicides 

b. Insecticides 

(3) Agricultural Animal Pest Control 

(4) Industrial, Institutional, Structural and 

Health Related Pest Control 

EPA cannot grant authority for South 
Dakota to award credit to commercial 
applicators for the general examination, 
because it does not cover all the stand¬ 
ards prescribed in 40 CFR 171.4(b). The 
Agency does accept the other specific 
category exams for use by South Da¬ 
kota in certifying applicators. Therefore, 
licensed applicators who have passed the 
above commercial category exams need 
only pass a State general examination 
that covers all the standards prescribed 
in 40 CFR 171.4(b) to be certified. 

The Plan provides for a statement con¬ 
cerning the Government Agency Plan 
(GAP) to be forwarded to EPA within 
60 days after EPA approval of GAP. 

The Department of Agriculture has 
offered to sign cooperative agreements 
with the Indian reservations in South 
Dakota and has extended its coopera¬ 
tion and assistance. Any cooperative 
agreements which are made will be for¬ 
warded to EPA as part of the Elan. 

As other State Plans are approved by 
EPA, South Dakota will give full con¬ 
sideration to entering into reciprocal 
agreements with these States. Copies of 
all reciprocal agreements will be for¬ 
warded to EPA. 

South Dakota will provide informa¬ 
tion on integrated pest management 
(IPM) to applicators upon their request. 

Other South Dakota regulatory ac¬ 
tivities and authorities are: pesticide 
product registration, dealer licensing and 
regulation, equipment inspection, prod¬ 
uct sampling and analysis, disposal, 
transportation and storage requirements, 
and licensing of for hire commercial ap¬ 
plicators for use of all pesticides. 

A regular program of inspection, prod¬ 
uct sampling, and follow up investiga¬ 
tions of accidents and complaints will 


be conducted by Department of Agricul¬ 
ture personnel. 

Public Comments 

Interested persons are invited to sub¬ 
mit written comments on the proposed 
State Plan for the State of South Dakota 
to the Chief. Pesticides Branch (8AH-P), 
Environmental Protection Agency, Re¬ 
gion vm, I860 Lincoln Street. Suite 103, 
Denver. Colorado 80203. The comments 
mast be received on or before Novem¬ 
ber 22, 1976, and should bear the identi¬ 
fying notation (OPP-42032). All written 
comments filed pursuant to this notice 
will be available for public Inspection at 
the above mentioned locations from 8:30 
a.m. to 3:30 p.m., Monday through 
Friday. 

Dated: September 13. 1976. 

John A. Green, 
Regional Administrator . 

Region VIII , EPA, 

(FR Doc.76-31026 Filed 10-21-76;8:45 am] 


|FRL 633—41 

AMBIENT AIR MONITORING REFERENCE 
AND EQUIVALENT METHODS 

Reference Method Designation 

Notice is hereby given that the EPA, 
in accordance with 40 CFR Part 53 (40 
FR 7044, February 18, 1975), has desig¬ 
nated three more reference methods for 
the measurement of ambient concentra¬ 
tions of photochemical oxidants cor¬ 
rected for interferences due to nitrogen 
oxides and sulfur dioxide. These refer¬ 
ence methods are automated methods 
(analyzers) which utilize the measure¬ 
ment principle (chemiluminescent reac¬ 
tion with ethylene) and calibration 
procedure (1% neutral buffered potas¬ 
sium iodide standardized with arsenious 
oxide) specified in Appendix D of 40 CFR 
Part 50, as amended on February 18, 
1975 (40 FR 7042). The methods are: 

(1) RFOA-l076-014, *'MEC Model 1100-1 
Ozone Meter,” operated on a 0-0.5 ppm range, 
with or without any of the following 
options: 

0011—Rack mounting ears 

0012—Instrument bail 

0016—Chassis slide kit 

0026—Alarm set feature 

0033—Local-remote sample, zero, span kit 

(2) RFOA-l076-015. ”MEC Model 1100-2 
Ozone Meter,” operated on a 0-0.5 ppm range, 
with or without any of the following options: 
0011—Rack mounting ears 

0012—Instrument ball 

0016—Chassis slide kit 

0020—Alarm set feature 

0033—Local-remote sample, zero, span kit 

(3) RFOA 1076-016, ”MEC Model 1100-3 
Ozone Meter.” operated on a 0-0.5 ppm range 
with or without any of the following options: 
0011—Rack mounting ears 

0012—Instrument ball 

0016—Chassis slide kit 

0026—Alarm set feature 

0033—Local-remote sample, zero, span kit 

A notice of receipt of application for 
these methods appeared in the Federal 
Register, Vol. 41, Thursday, August 12, 
1976, page 34106. These methods are 
available from McMillan Electronics Cor¬ 
poration, a subsidiary of Columbia Scien¬ 


tific Industries. 11950 Jollyville Road. 
P.O. Box 9908, Austin. Texas 78766. 

A test analyzer representative of these 
methods has been tested by its manufac¬ 
turer. in accordance with the test pro¬ 
cedures specified in 40 CFR Part 53. After 
reviewing the results of these tests and 
other information submitted by the ap¬ 
plicant. EPA has determined, in accord¬ 
ance with Part 53. that these methods 
should be designated as reference meth¬ 
ods. The information submitted by the 
applicant will be kept on file at the ad¬ 
dress shown below and will be available 
for inspection to the extent consistent 
with 40 CFR Part 2 (EPA’s regulations 
implementing the Freedojn of Informa¬ 
tion Act). 

As reference methods, these methods 
are acceptable for use by States and other 
control ag encie s for purposes of § 51.17 
(a) of 40 CFR Part 51 (“Requirements 
for Preparation, Adoption, and Submit¬ 
tal of Implementation Plans**) as 
amended on February 18, 1975 (40 FR 
7042). For such use, each method must 
be used in strict accordance with the op¬ 
eration or instruction manual provided 
with the method and subject to any lim¬ 
itations (e.g., operating range) specified 
in the applicable designation (see de¬ 
scriptions of the methods above). Vendor 
modifications of a designated method 
used for purposes of § 51.17(a) are per¬ 
mitted only with prior approval of EPA. 
as provided in Part 53. Provisions con¬ 
cerning modifications of such methods 
by users were promulgated on March 17, 
1976 (Federal Register, Vol. 41, page 
11255). 

In general, each designation applies 
to any analyzer which is identical to the 
analyzer described in the designation. In 
many cases, similar analyzers manufac¬ 
tured prior to the designation may be 
upgraded (e.g., by minor modification or 
by substitution of new operation or in¬ 
struction manual) so as to be identical 
to the designated method and thus 
achieve designated status at modest cost. 
The manufacturer should be consulted 
to determine the feasibility of such 
upgrading. 

Part 53 requires that sellers of desig¬ 
nated methods comply with certain con¬ 
ditions. These conditions are given in 
40 CFR 53.9 and are summarized below: 

(1) A copy or the approved operation or 
instruction manual must accompany the an¬ 
alyzer when It Is delivered to the ultimate 
purchaser. 

(2) The analyzer must not generate any 
unreasonable hazard to operators or to the 
environment. 

(3) The analyzer must function within the 
limits of the performance specifications given 
In Table B-l of Part 53 for at least 1 year 
after delivery when maintained and operated 
In accordance with the operation manual. 

(4) Any analyzer offered for sale as a ref¬ 
erence or equivalent method must bear a 
label or sticker Indicating that It has been 
designated as a reference or equivalent meth¬ 
od In accordance with Part 53. 

(6) If such an analyzer has one or more 
selectable ranges, the label or sticker must 
be placed In close proximity to the range se¬ 
lector and indicate which range or ranges 
have been designated as reference or equiva¬ 
lent methods. 
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(6) An applicant who offers analyzers for 
sale as reference or equivalent methods Is 
required to maintain a list of ultimate pur¬ 
chasers of such analyzers and to notify them 
within 30 days if a reference or equivalent 
method designation applicable to the analy¬ 
zers has been cancelled or If adjustment of 
the analyzers Is necessary under 40 CFR 
63.11(b) to avoid a cancellation. 

(7) An applicant who modifies an analyzer 
previously designated as a reference or 
equivalent method Is not permitted to sell 
the analyzer (as modified) as a reference or 
equivalent method (although he may choose 
to sell It without such representations), nor 
to attach a label or sticker to the analyzer 
(as modified) under the provisions described 
above, until he has received notice under 40 
CFR 53.14(c) that the original designation 
or a new designation applies to the method 
as modified or until he has applied for and 
received notice of a new reference or equiv¬ 
alent method determination for the analyzer 
as modified. 

Aside from occasional breakdowns or 
malfunctions, consistent or repeated 
non-compliance with any of these con¬ 
ditions should be reported to: Director, 
Environmental Monitoring and Support 
Laboratory, Department E (MD-76), 
U.S. Environmental Protection Agency, 
Research Triangle Park, North Carolina 
27711. 

Designation of these reference meth¬ 
ods will provide assistance to the States 
In establishing and operating their air 
quality surveillance systems under 40 
CFR 51.17(a). Additional information 
concerning this action may be obtained 
by writing to the address given above. 

October 15, 1976. 

Wilson K. Talley. 

Assistant Administrator 
for Research and Development. 
(FR Doc.76-31027 Filed 10-21-76;8:45 am] 


[OPP-180097; FRR 63351 

CALIFORNIA STATE DEPARTMENT OF 
FOOD AND AGRICULTURE 

Issuance of a Specific Exemption To Con¬ 
trol Twospotted Spider Mite and Pacific 
Spider Mite 

Pursuant to the provisions of section 
18 of the Federal Insectici de, F ungicide, 
and Rodenticide -Act (FIFRA), as 
amended (86 Stat. 973; 89 Stat. 751; 7 
U.S.C. 136(a) et seq.), notice is given 
that the Environmental Protection 
Agency (EPA) has granted a specific ex¬ 
emption to the California State Depart¬ 
ment of Food and Agriculture (hereafter 
referred to as the “Applicant”) to use 
TEPP (tetraethylpyrophosphate) for the 
control of the twospotted spider mite and 
the Pacific spider mite which are threat¬ 
ening to destroy the commercial hop crop 
in Sacramento County, California. This 
exemption was granted in accordance 
with, and is subject to. the provisions of 
40 CFR Part 166, issued December 3. 1973 
(38 FR 33303), which prescribes require¬ 
ments for exemption of Federal and 
State agencies for use of pesticides under 
emergency conditions. 

This notice contains a summary of 
certain information required by regula¬ 
tion to be included in the notice. For 


more detailed Information, interested 
parties are referred to the application on 
file with the Registraion Division (WH- 
567), Office of Pesticide Programs, EPA, 
401 M St.. S.W., Room E-315, Washing¬ 
ton, D.C. 20460. 

According to the Applicant, a severe 
outbreak of the Twospotted Spider Mite 
(Tetranychus urticae Koch) and the Pa¬ 
cific Spider Mite ( Tetranychus pad ficus 
McGregor) has occurred in California. 
Unseasonal rains in August shortly be¬ 
fore harvest time have resulted in favor¬ 
able conditions for mite reproduction 
and have reduced the effectiveness of 
normal treatments with other miticides. 
Although several other miticides are reg¬ 
istered for use on hops, the Applicant 
alleges that none of them are satisfactory 
options. Most registered miticides are not 
suitable in situations where a mite out¬ 
break occurs at or near harvest, due to 
a pre-harvest interval restriction of 
seven (7) days or more. 

A tolerance for residue levels of TEPP 
on hops has not been established; how¬ 
ever, it should be noted that a TEPP 
residue tolerance level of 0.01 ppm (part 
per million) has been accepted for the 
following raw agricultural commodities: 
Apple, cabbage, cauliflower, orange, 
peach, and potato. These commodities 
are generally more prevalent in the hu¬ 
man diet than hops, which are consumed 
only through beer. TEPP has not been 
hazardous to the environment w hen used 
on hops at the recommended rate, which 
is two pounds actual pesticide per acre; 
nor has TEPP been shown to be a hazard 
to the ultimate consumer, since raw hops 
are never consumed. Raw hops are 
kiln-dried following harvest. Then, one- 
quarter (Vi) pound of hops is added to 
each thirty-one (31) gallons of beer. 
Fermentation in the brewing vats results 
in additional breakdown of pesticide resi¬ 
dues. 

The Applicant proposed to treat 500 
acres of commercial hops with two (2) 
pounds actual TEPP per acre in a single 
aerial application to suppress populations 
of the twospotted spider mite and the 
Pacific spider mite, which are threaten¬ 
ing this crop in Sacramento County, 
California. The pesticide will be applied 
by State-licensed aerial applicators under 
the Applicant's supervision. Application 
will terminate no later than Septem¬ 
ber 30, 1976. A three (3) day pre-harvest 
Interval will be maintained. 

The hop crop in Sacramento County, 
California, is valued at $350,000 by the 
Applicant. Severe damage has already 
occurred to approximately one-third 
(y 3 ) of the crop and the infestation, 
which is threatening the entire crop, con¬ 
tinues to increase. The Applicant stated 
that TEPP had prevented economic 
damage to the hop crop in the States of 
Washington and Idaho by the twospotted 
spider mite in p revious years; it was also 
felt that TEPP would be efficacious 
against the Pacific spider mite. 

After reviewing the application and 
other available information, EPA has 
determined that (a) a pest outbreak of 
twospotted spider mites and Pacific 
spider mites has occurred; <b) there is no 


pesticide presently registered and avail¬ 
able for use to control the twospotted 
spider mites and Pacific spider mites in 
California; (c) there are no alternative 
means of control, taking into account the 
efficacy and hazard; (d) significant eco¬ 
nomic problems may result if the two¬ 
spotted spider mites and Pacific spider 
mites are not controlled; and (e) the 
time available for action to mitigate the 
problems posed is insufficient for a pesti¬ 
cide to be registered for this use. Ac¬ 
cordingly, the Applicant has been 
granted a specific exemption to use the 
pesticide noted above until September 30, 
1976, to the extent and in the manner 
set forth in the application. The specific 
exemption is also subject to the follow¬ 
ing restrictions: 

1. Aerial applications are limited to 
one (1) at the rate of two (2) pounds 
of actual TEPP per acre; 

2. Total acreage treated shall not ex¬ 
ceed 500 acres: 

3. A maximum of 1.000 pounds of 
actual TEPP will be applied; 

4. The treatment area is limited to 
Sacramento County; 

5. A three (3) day pre-harvest inter¬ 
val will be observed; 

6. The Applicant is responsible for 
supervising the aerial application; 

7. Hops with residue levels not e xceed - 
ing 0.1 ppm (part per million) of TEPP 
may be offered in interstate commerce. 
The Food and Drug Administration, U.S. 
Department of Health, Education, and 
Welfare, has been advised of this action; 
and 

8. Liaison will be established between 
the Applicant and the California Depart¬ 
ment of Fish and Game to minimize any 
adverse effects In fish and wildlife re¬ 
sources. 

Dated October 15, 1976. 

Edwin- L. Johnson, 
Deputy Assistant Administrator 
for Pesticide Programs. 
IFR Doc.76 31029 Filed 10-21-76:8:45 ft ml 


EVAPORATIVE EMISSION REGULATIONS 
FOR THE 1978 MODEL YEAR 

Availability of Final Environmental Impact 
Statement 

Fhirsuant to the procedures for the 
Voluntary Preparation of Environmental 
Impact Statements (39 FR 37419), the 
Environmental Protection Agency has 
prepared a final environmental impact 
statement (FEIS) for the Revised Evap¬ 
orative Emission Regulations for the 1978 
Model Year. 

The Environmental Protection Agency 
has revised the current evaporative emis¬ 
sion regulations for new cars and light 
duty trucks in order to significantly re¬ 
duce the evaporation of gasoline from 
carburetors, gas tanks, and other vehicle 
parts. Hydrocarbon vapors from the 
evaporating gas are an important com¬ 
ponent in the formation of health-dam¬ 
aging photochemical oxidants. 

This FEIS was transmitted to the 
Council on Environmental Quality 
(CEQ) on October 13. 1976 and in ac¬ 
cordance with the provisions of the CEQ 
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Guidelines (40 CFR 1500.11), no admin¬ 
istrative action will be taken by this 
Agency until thirty days after receipt 
of the FEIS by the Council. 

Copies of the FEIS are available for 
review and comment from: Public Infor¬ 
mation Center (PM-215), US Environ¬ 
mental Protection Agency, Washington. 
DC 20460. 

Copies of the FEIS are available for 
public inspection at the following 
location: 

Environmental Protection Agency. Public 
Information Reference Unit, Room 2922, 
Waterside Mall. 401 M Street. SW., Wash¬ 
ington, DC 20460. 

Information copies of the FEIS are 
available at cost from the Environmental 
Law Institute, 1346 Connecticut Avenue, 
N\V. Washington, DC 20036. 

Copies of the FEIS have been sent to 
various Federal. State, and local agen¬ 
cies. and interested individuals who 
made substantive comments on the draft 
EIS or requested a copy of the FEIS as 
outlined in the CEQ Guidelines. 

Dated: October 19. 1976. 

Peter L. Cook, 

Acting Director , 
Office of Federal Activities. 
[FR Doc. 76 -31192 Filed 10 -21-76:8:46 am] 


PROPOSED STANDARDS OF PERFORM¬ 
ANCE FOR PETROLEUM REFINERY 
SULFUR RECOVERY PLANTS 

Availability of Draft Environmental Impact 
Statement 

Pursuant to the Procedures for the 
Voluntary Preparation of Environmental 
Impact Statements (39 FR 37419), the 
Environmental Protection Agency has 
prepared a draft environmental impact 
statement (DEIS) for the Proposed 
Standards of Performance for Petroleum 
Refinery Sulfur Recovery Plants. 

Standards of performance for new or 
modified sulfur recovery plants within 
petroleum refineries are being proposed 
under section 111 of the Clean Air Act. 
Depending on the type of emission con¬ 
trol system installed to comply with these 
standards, residual emissions released to 
the atmosphere will consist of sulfur di¬ 
oxide or reduced sulfur compounds. 

This DEIS was transmitted to the 
Council on Environmental Quality 
•CEQ) on October 13, 1976. In accord¬ 
ance with CEQ's notice of availability, 
comments are due on December 6. 1976. 
Copies of the DETS are available for 
review and comment from: Air Pollu¬ 
tion Technical Information Center, En¬ 
vironmental Protection Agency, Research 
Triangle Park, North Carolina 27711. 

Copies of the DEIS are available for 
public inspection at the following loca¬ 
tion: 

Environmental Protection Agency, PubUc 
Information Reference Unit. Room 2922, 
Waterside Mall. 401 M Street, SW.. Wash¬ 
ington. D.C.20460. 

Information copies of the DEIS are 
available at cost from the Environmental 


Law Institute, 1346 Connecticut Avenue. 
NW. Washington. DC 20036. 

Copies of the DEIS have been sent to 
various Federal, State, and local agen¬ 
cies, and interested individuals as out¬ 
lined in the CEQ Guidelines. 

Dated: October 19, 1976. 

Peter L. Cook, 

Acting Director, 
Office of Federal Actitrities. 

|FR Doc.76-31191 Filed 10-21-76:8:46 am| 


FEDERAL ENERGY 
ADMINISTRATION 

PETROLEUM AND NATURAL GAS EX¬ 
PLORATION, DEVELOPMENT. AND PRO¬ 
DUCTION ADVISORY COMMITTEE 

Meeting 

Pursuant to the provisions of the Fed¬ 
eral Advisory Committee Act (Pub. L. 
92-463, 86 Stat. 770), notice is hereby 
given that the Petroleum and Natural 
Gas Exploration. Development, and Pro¬ 
duction Advisory Committee will meet 
Monday, November 15. 1976, at 9:00 a.m., 
Room 5041. 12th and Pennsylvania Ave¬ 
nue. NW., Washington. D.C. 

The Committee was established to pro¬ 
vide independent advice to the Federal 
Energy Administration with respect to 
the implementation of programs that af¬ 
fect petroleum and natural gas explora¬ 
tion, development, and production. 

The agenda for the meeting is as fol¬ 
lows: 

1. Introductory remarks. 

2. Organizational matters. 

3. Topics for discussion: a. Leasing proce¬ 
dures for Federal lands, b. Incentives for 
Exploration, c. Incentives for Production, d. 
Pricing Policies. 

4. Summary and Planning for Future 
Meetings. 

The Committee meeting is open to the 
public. The Chairman of the Committee 
is empowered to conduct the meeting 
in a fashion that will, in his judgment, 
facilitate the orderly conduct of busi¬ 
ness. Any member of the public who 
wishes to file a written statement with 
Committee will be permitted to do so, 
either before or after the meeting. Mem¬ 
bers of the public who wish to make oral 
statements should inform the Director, 
Advisory Committee Management, at 
least 5 days prior to the meeting and 
reasonable provision will be made for 
their appearance on the agenda. 

Further information concerning this 
meeting may be obtained from the Ad¬ 
visory Committee Management Office. 

Minutes of the meeting will be made 
available for public inspection in the 
Freedom of Information Office, Room 
2107, Federal Energy Administration. 
12th and Pennsylvania Avenue, NW., 
Wasliingtom D.C. 

Issued at Washington, D.C. on Octo¬ 
ber 18. 1976. 

Michael F. Butler, 
General Counsel . 

(FR Doc.70-30992 Filed 10-19-76:10:07 am] 


FEDERAL MARITIME 
COMMISSION 

ORIENTAL AFRICA LINES INC., AND 
ORIENT OVERSEAS LINE INC. 

Certificate of Financial Responsibility, 
Revoked 

Certificate of financial responsibility 
for indemnification of passengers for 
nonperformance of transportation No. 
P-78 and certificate of financial respon¬ 
sibility to meet liability incurred for 
death or injury to passengers or other 
persons on voyages No. C-1,073. 

Oriental Africa Lines, Inc. and/or 

Orient Overseas Line, Inc. (Orient 

Overseas Line) 

Whereas. Oriental Africa Lines, Inc. 
and/or Orient Overseas Line, Inc. 
(Orient Overseas Line). % Orient Over¬ 
seas Services, Inc., 510 Montgomery 
Street. San Francisco. California 94111, 
have ceased to operate the Oriental 
Amiga as a passenger vessel: and 

Whereas. Certificate (Performance) 
No. P-78 and Certificate (Casualty) No. 
C-1.073 issued to Oriental Africa Lines, 
Inc. and/or Chinese Maritime Trust Ltd. 
(Orient Overseas Line) and reLssued to 
Oriental Africa Lines. Inc. and/or Orient 
Overseas Line. Inc. (Orient Overseas 
Line) covering the Oriental Amiga have 
been returned for revocation. 

It is ordered. That Certificate (Per¬ 
formance) No. P-78 and Certificate 
(Causualty) No. C-1.073 covering the 
Oriental Amiga be and are hereby re¬ 
voked effective October 8. 1976. 

It is further ordered. That a copy of 
this Order be published In the Federal 
Register and served on certiflcants. 

By the Commission: October 8. 1976. 

Francis C. Httrney. 

Secretary. 

|FR Doc.76-31160 Filed 10-21-76:8:45 am] 


PENINSULAR & ORIENTAL STEAM 
NAVIGATION CO. 

Certificate of Financial Responsibility 
Revoked 

Certificate of financial responsibility 
for indemnification of passengers for 
nonperformance of transportation No. 
P-37 and certificate of financial respon¬ 
sibility to meet liability incurred for 
death or injury to passengers or other 
persons on voyages No. C-1,034. 

Tire Peninsular and Oriental Steam 
Navigation Company (P & O Lines) 

Whereas, The Peninsular and Oriental 
Steam Navigation Company (P & O 
Lines), % P & O Inc., 2020 Avenue of the 
Stars. Los Angeles. California 90067 has 
ceased to operate the passenger vessels 
Himalaya and Oronsay; and 
Whereas. Certificate (Performance) 
No. P-37 and Certificate (Casualty) No. 
C-1.034 Issued to The Peninsular and 
Oriental Steam Navigation Company 
(P & O Lines) applying to the Himalaya 
and Oronsay have been returned for 
revocation. 
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It is ordered, That Certificate (Per¬ 
formance) No. P-37 and Certificate 
(Casualty) No. C-1,034 applying to the 
Himalaya and Oronsay be and are here¬ 
by revoked effective October 8, 1976. 

It is further ordered. That a copy of 
this Order be published in the Federal 
Register and served on certiflcant. 

By the Commission: October 8, 1976. 

Francis C. Hurney, 
Secretary. 

[FR Doc.76-31149 Filed 10-21-76.8:45 am] 

FEDERAL RESERVE SYSTEM 

FIRST BANCSHARES OF FLORIDA, INC. 

Order Amending Requirement for Injection 
of Additional Capital Into One of Appli¬ 
cant's Subsidiary Banks in Connection 
With Acquisition of Shares of Vero 
Beach National Bank, Vero Beach, 
Florida 

By Order of December 19. 1975, the 
Board approved an application of First 
Bancshares of Florida, Inc. (''Applicant”) 
to acquire shares of Vero Beach National 
Bank. Vero Beach. Florida ("Vero Beach 
Bank”). The Board's Order was condi¬ 
tioned upon Applicant injecting $500,000 
additional equity capital into one of Ap¬ 
plicant’s other subsidiary banks, Sunrise 
American National Bank of Fort Lauder¬ 
dale, Fort Lauderdale, Florida (‘‘Sunrise 
Bank”), within 120 days from the effec¬ 
tive date of the Board’s Order. Subse¬ 
quently, Applicant was granted exten¬ 
sions of time until October 19,1976 with¬ 
in which to inject the additional capital 
into Sunrise Bank, and until Decem¬ 
ber 19, 1976 within which to acquire 
shares of Vero Beach Bank. 

By letter dated August 2, 1976, Appli¬ 
cant advised that it intended to merge 
its three existing banking subsidiaries lo¬ 
cated in Broward County, Florida, sub¬ 
ject to the approval of the Comptroller of 
the Currency. Under this plan, Sunrise 
Bank and Southport American National 
Bank, Fort Lauderdale, Florida would 
become full service branches of the 
American National Bank and Trust Com¬ 
pany of Fort Lauderdale, Fort Lauder¬ 
dale, Florida. Applicant asserted that the 
newly-merged bank would have adequate 
capital ratios, thereby obviating the nec¬ 
essity for the $500,000 capital injection. 
In view of the capital improvement to 
Sunrise Bank that would result from the 
proposed merger. Applicant requested the 
Board to withdraw its condition that ac¬ 
quisition of Vero Beach Bank be subject 
to injecting capital into Sunrise Bank. 

The Board has carefully considered 
Applicant’s request to withdraw the 
aforementioned condition. Based on all 
facts of record, the Board believes that 
consummation of the proposed merger of 
Applicant’s three subsidiary banks in 
Broward County would satisfactorily re¬ 
solve the capital needs of Sunrise Bank. 
However, the Board remains concerned 
that these capital needs be resolved as 
soon as possible. Therefore, the Board 
has decided to extend the time for Ap¬ 
plicant to effect a final resolution of the 
capital needs of Sunrise Bank until 


March 31, 1977, with the firm under¬ 
standing that Applicant shall file with 
the Comptroller of the Currency an ap¬ 
propriate application under the Bank 
Merger Act (12 U.S.C. 1828(c)) within 
30 days from the effective date of this 
Amended Order. It should be emphasized 
again that the Board expects Applicant to 
effect a final resolution of the capital 
needs of Sunrise Bank by March 31,1977, 
at the very latest, either as a result of 
the above merger or, if that proposal is 
denied by the Comptroller of the Cur¬ 
rency. through an equity capital injec¬ 
tion of $500,000 directly into Sunrise 
Bank on or before March 31, 1977. Fur¬ 
ther, it should be noted that the Board 
does not contemplate granting any fur¬ 
ther extensions of time, beyond March 31, 
1977, within which to provide capital sup¬ 
port to Sunrise Bank. Accordingly, the 
Board’s Order of December 19, 1975, is 
hereby amended for the reasons sum¬ 
marized above. 

By order of the Board of Governors, 1 
effective October 15, 1976. 

Griffith L. Garwood, 

Assistant Secre¬ 
tary of the Board. 

(FR Doc.76-31002 Filed 10-21-76:8:45 am] 


FIRST NATIONAL HOLDING CORP. 

Acquisition of Bank 

First National Holding Corp., Atlanta, 
Georgia, has applied for the Board’s ap¬ 
proval under section 3(a) (3) of the Bank 
Holding Company Act (12 UB.C. 1842 
(a) (3)) to acquire approximately 39 per 
cent of the voting shares of First Na¬ 
tional Bank of Dalton, Dalton, Georgia. 
The proposed transaction would also re¬ 
sult in the indirect acquisition by First 
National Holding Corp. of Bank of Dal¬ 
ton, Dalton, Georgia, a subsidiary of 
First National Bank of Dalton. The fac¬ 
tors that are considered in acting on the 
application are set forth in section 3(c) 
of the Act (12 U.S.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Atlanta. 
Any person wishing to comment on the 
application should submit views in writ¬ 
ing to the Secretary. Board of Gov¬ 
ernors of the Federal Reserve System, 
Washington, D.C. 20551, to be received 
not later than November 15, 1976. 

Board of Governors of the Federal Re¬ 
serve System, October 15, 1976. 

Griffith L. Garwood, 

Assistant Secre¬ 
tary of the Board. 

(FR Doc.76-31001 Filed 10-21-76:8:45 am] 

FEDERAL RESERVE SYSTEM 

MARION NATIONAL CORP. 

Formation of Bank Holding Company 

The Marion National Corporation, 
Marion, Indiana, has applied for the 


* Voting for this action: Vice Chairman 
Gardner and Governors Coldwell, Jackson, 
Par tee. and Lilly. Absent and not voting: 
Chairman Burns and Governor Wallich. 


Board’s approval under section 3(a)(1) 
of the Bank Holding Company Act (12 
U.S.C. 1842(a)(1)) to become a bank 
holding company through acquisition of 
37,431 of the voting shares of Marion 
National Bank of Marion, Marion, In¬ 
diana. The factors that are considered in 
acting on the application are set forth 
in section 3(c) of the Act (12 U.S.C. 
1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in writ¬ 
ing to the Secretary. Board of Governors 
of the Federal Reserve System, Washing¬ 
ton, D.C. 20551 to be received no later 
than November 15.1976. 

Board of Governors of the Federal 
Reserve System, October 15, 1976. 

Griffith L. Garwood, 
Assistant Secretary of the Board. 

(FR Doc.76-31005 Filed 10-21-76:8:45 amj 


LAKE VIEW BANCORP, INC. 

Formation of Bank Holding Company 

Lake View Bancorp, Inc., Northbrook, 
Illinois, has applied for the Board’s ap¬ 
proval under section 3(a)(1) of the Bank 
Holding Company Act (12 U.S.C. 1842 
(a) (1)) to become a bank holding com¬ 
pany through acquisition of 99.9 per cent 
of the voting shares of Lake View Trust 
and Savings Bank, Chicago, Illinois. The 
factors that are considered in acting on 
the application are set forth in section 
3(c) of the Act (12 U.S.C. 1842 (c)). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Chicago. 
Any person wishing to comment on the 
application should submit views in writ¬ 
ing to the Secretary, Board of Governors 
of the Federal Reserve System, Wash¬ 
ington, D.C. 20551 to be received no later 
than November 15, 1976. 

Board of Governors of the Federal 
Reserve System, October 15, 1976. 

Griffith L. Garwood, 
Assistant Secretary of the Board. 

(FR Doc.76-31006 Filed 10-21-76:8:45 am) 


TRUST COMPANY OF GEORGIA 
Acquisition of Bank 

Trust Company of Georgia, Atlanta, 
Georgia, has applied for the Board’s ap¬ 
proval under section 3(a)(5) of the Bank 
Holding Company Act (12 U.S.C. 1842(a) 
(5)) to merge with Central Bankshare* 
Corporation, Jonesboro. Georgia, a bank 
holding company, thereby acquiring Its 
wholly-owned subsidiary. Central Bank 
and Trust Company, Jonesboro, Georgia. 
The factors that are considered in act¬ 
ing on the application are set forth in 
section 3(c) of the Act (12 U.S.C. 1842 
(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
the Federal Reserve Bank of Atlanta. Any 
person wishing to comment on the appU- 
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cation should submit views in writing to 
the Secretary, Board of Governors of the 
Federal Reserve System, Washington, 
D.C. 20551, to be received not later than 
November 15,1976. 

Board of Governors of the Federal Re¬ 
serve System, October 15,1976. 

Griffith L. Garwood, 
Assistant Secretary of the Board. 

I FR Doc.76-31003 Filed 10-21-76; 8:45 am] 


TRUST COMPANY OF GEORGIA 

Proposed Acquisition of Central Bank- 

shares Corporation and Central Bank- 

shares Equity Corporation 

Trust Company of Georgia. Atlanta, 
Georgia, in connection with its applica¬ 
tion under section 3(a)(5) of the Bank 
Holding Company Act (12 U.S.C. 1842(a) 
<5)> to merge with Central Bankshares 
Corporation, Jonesboro, Georgia, has ap¬ 
plied, pursuant to section 4(c) (8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.4(b) (2) of the 
Board’s Regulation Y (12 CFR 225.4(b) 
(2>). for permission to merge with Cen¬ 
tral Bankshares Corporation, thereby 
acquiring its wholly-owned subsidiary, 
Central Bankshares Equity Corporation, 
Jonesboro, Georgia. Notice of the appli¬ 
cation was published on September 24, 
1976 in News/Daily of Clayton County, a 
newspaper circulated in Jonesboro, 
Georgia. 

Applicant states that Central Bank- 
shares Corporation engages or would en¬ 
gage in the activities of leasing personal 
property or acting as agent, broker, or 
advisor in leasing such property, includ¬ 
ing business machines and equipment, 
signs, and automobiles, where the prop¬ 
erty to be leased is acquired specifically 
for the leasing transaction and which is 
to serve as the functional equivalent of 
an extension of credit to the lessee of 
property with all interest in the property 
either liquidated or released at the ex¬ 
piration of the lease, and that Central 
Bankshares Equity Corporation engages 
or would engage in the activities of mak¬ 
ing loans principally secured by first and 
second mortgages on single family resi¬ 
dences. Such activities have been speci¬ 
fied by the Board in § 225.4(a) of Regu¬ 
lation Y as permissible for bank holding 
companies, subject to Board approval of 
individual proposals in accordance with 
the procedures of § 225.4(b). 

Interested persons may express their 
views on the question whether consum¬ 
mation of the proposal can “reasonably 
be expected to produce benefits to the 
public, such as greater convenience, in¬ 
creased competition, or gains in effi¬ 
ciency, that outweigh possible adverse 
effects, such as undue concentration of 
resources, decreased or unfair competi¬ 
tion, conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question should be ac¬ 
companied by a statement summarizing 
the evidence the person requesting the 
hearing proposes to submit or to elicit 
at the hearing and a statement of the 
reasons why this matter should not be 
resolved without a hearing. 


The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Atlanta. 

Any views or requests for hearing 
should be submitted in writing and re¬ 
ceived by the Secretary, Board of Gov¬ 
ernors of the Federal Reserve System, 
Washington, D.C. 20551, not later than 
November 15, 1976. 

Board of Governors of the Federal Re¬ 
serve System, October 15, 1976. 

Griffith L. Garwood, 
Assistant Secretary of the Board. 
[FR Doc.76-31004 Filed 10-21-76:8:45 am] 

FOREIGN-TRADE ZONES BOARD 

(Docket No. 9-76J 

FOREIGN-TRADE ZONE NO. 20, 
PORTSMOUTH, VA. 

Application To Relocate 

Notice is hereby given that the Vir¬ 
ginia Port Authority (the Authority), 
Norfolk, Virginia, Grantee of Foreign- 
Trade Zone No. 20, has applied to the 
Foreign-Trade Zones Board requesting 
authority to relocate the zone from its 
present site at the Portsmouth Marine 
Terminal to a nearby warehouse building 
at 2400 Wesley Street, Portsmouth, Vir¬ 
ginia. 

The present site is a warehouse struc¬ 
ture within the Portsmouth Marine Ter¬ 
minal, which has been experiencing a 
rapid growth in port business. As a result, 
the Authority has decided to use the 
present facility to accommodate the 
port’s increased cargo activity, and has 
leased additional property adjacent to 
the Portsmouth Marine Terminal for its 
zone operation. The new facility is with¬ 
in a warehouse structure on a 20 acre 
site immediately adjacent to the Ports¬ 
mouth Marine Terminal. The Authority 
has an option to lease or purchase some 
32,000 square feet of space within the 
warehouse. This would be the initial site 
of the relocated zone. Additional space 
within this building, as well as a second 
structure of 45,000 square feet and the 
20 acre site, is available to the Authority 
for lease or purchase as needed. The pro¬ 
posed site has been inspected by local 
U.S. Customs officials and will be avail¬ 
able for immediate use as soon as certain 
security requirements are satisfied. 

Copies of the Virginia Port Authority’s 
application are available for inspection 
at: 

District Director of Customs, U.S. Custom¬ 
house, 101 East Main Street, Room 105, 
Norfolk, Virginia 23510. 

Virginia Port Authority, 1600 Maritime 
Tower, Norfolk. Virginia 23510. 

Office of the Executive Secretary. Foreign- 
Trade Zones Board. UB. Department of 
Commerce. 14th and E Streets. N.W.. Room 
6886-B, Washington. D.C. 20230 

An Examiners Committee will review 
the application and report thereon to the 
Board. Comments concerning the pro¬ 
posed relocation are invited in writing 
(original and eight copies) from inter¬ 
ested persons and organizations. They 
should be addressed to the Board’s Ex¬ 
ecutive Secretary at the above address 


and be postmarked on or before Novem¬ 
ber 5, 1976. 

Dated: October 19,1976. 

John J. Da Ponte, Jr., 
Executive Secretary 
Foreign-Trade Zones Board. 

[FR Doc.76-31022 Filed 10-21-76;8:45 amj 

GENERAL ACCOUNTING OFFICE 
REGULATORY REPORTS REVIEW 
Receipt of Report Proposals 

The following requests for clearance of 
reports Intended for use in collecting in¬ 
formation from the public were received 
by the Regulatory Reports Review Staff, 
GAO. on October 15, 1976. See 44 U.S.C. 
3512(c) and (d). The purpose of pub¬ 
lishing this notice in the Federal Reg¬ 
ister is to inform the public of such 
receipts. 

The notice includes the title of each 
request received; the name of the agency 
sponsoring the proposed collection of in¬ 
formation; the agency form number, if 
applicable; and the frequency with which 
the information is proposed to be col¬ 
lected. 

Written comments on the proposed 
FCC and FPC requests are invited from 
all interested persons, organizations, pub¬ 
lic interest groups, and affected busi¬ 
nesses. Because of the limited amount of 
time GAO has to review the proposed re¬ 
quests. comments (in triplicate) must 
be received on or before November 9. 
1976, and should be addressed to Mr. 
John M. Lovelady, Acting Assistant 
Director, Regulatory Reports Review, 
Room 5216, 425 I Street, NW. Washing¬ 
ton, DC 20548. 

Further information may be obtained 
from Patsy J. Stuart of the Regulatory 
Reports Review Staff, 202-376-5425. 

Federal Communications Commission 

FCC requests clearance of its revised 
Equal Employment Opportunity Program 
reporting requirement set forth in the 
Commission’s Report and Order (Docket 
20550, Nondiscrimination in the Employ¬ 
ment Policies and Practices of Broadcast 
Licensees, adopted June 22, 1976. This 
revised reporting requirement is pre¬ 
scribed in the Commission’s rules and 
regulations (§§ 73.125, 73.301, 73.599, 
73.680, and 73.793). The revised rules 
require that applicants for a construction 
permit for a new facility, for assignment 
of license or construction permit or for 
transfer of control (other than pro forma 
or involuntary assignments and trans¬ 
fers). and applicants for renewal of li¬ 
cense who have not previously done so. 
shall file with the Commission programs 
designed to provide equal employment 
opportunities for Negroes, Orientals, 
American Indians. Spa nish-sur named 
Americans, and women, or amendments 
to such programs. The model program, 
which is designed to serve as a sample 
program, contains ten elements includ¬ 
ing sections devoted to a licensee’s re¬ 
cruitment techniques and sources, train¬ 
ing efforts, the availability of women and 
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minorities in the applicable workforce, a 
job structure analysis to be submitted 
by licensees employing 50 or more full¬ 
time employees, an analysis of all job 
hires during the 12 months preceding the 
filing of a license renewal application, 
an analysis of the licensee’s promotions 
during the past year and an analysis 
of the licensee’s reasons for disparities 
which may exist between minorities and 
women on the station’s staff and their 
presence in the community. A program 
need not be filed by any station having 
ten or less full-time employees or with 
respect to any minority group which is 
represented in such insignificant num¬ 
bers in the area that a program would 
not be meaningful. In the latter situa¬ 
tion, a statement of explanation should 
be filed. The revised reporting require¬ 
ments will be filed with the following 
FCC Forms: 

FCC form number: Title 


301_ Application for Authority 

to Construct a New 
Broadcast Station or 
Make Changes in an Ex¬ 
isting Broadcast Station. 

303_ Application for Renewal of 

License for Commercial 
Television Broadcast 
Station. 

303-R_ Application for Renewal of 

License for Commercial 
AM or PM Radio Broad¬ 
cast Station. 

309_ Application for Authority 


to Construct or Make 
Changes In an Interna¬ 
tional. Experimental TV. 
Experimental Facsimile, 
or a Developmental 
Broadcast Station. 

311_ Application for Renewal of 

an International. Exper¬ 
imental TV, Experimen¬ 
tal Facsimile, or a De¬ 
velopmental Broadcast 
Station License. 


314 _ Application for Consent to 

Assignment of Radio 
Broadcast Station Con¬ 
struction Permit or Li¬ 
cense. 

315 _ Application for Consent to 


Transfer of Control of 
Corporation Holding 
Radio Broadcast Station 
Construction Permit or 
License. 

340_ Application for Authority 

to Construct or Make 
Changes In a Noncom¬ 
mercial Educational TV. 
FM. or Standard Broad¬ 
cast Station. 

342_ Application for Renewal of 

Noncommercial Educa¬ 
tional TV. FM. or Stand¬ 
ard Broadcast Station 
License. 

The Model program contains ten sec¬ 
tions. Renewal applicants are expected to 
utilize all ten sections. Applicants other 
than renewals, are expected to utilize 
only those sections relating to the pro¬ 
gram itself, i.e.. Sections I-V; they are 
expected to change the wording of the 
provisions of these sections, where ap¬ 
propriate, to note their prospective na¬ 
ture. FCC estimates burden to vary ac¬ 
cording to the number of full-time 
licensees to be reported on, the station 


size, station records, licensee’s contacts, 
referrals, and training program. Appli¬ 
cants with ten or fewer full-time em¬ 
ployees are exempt from this reporting 
requirement. All new applicants having 
eleven or more full-time employees com¬ 
plete Sections I through V of the model 
program: burden should average thirty 
minutes per response. Renewal appli¬ 
cants having from eleven to forty-nine 
full-time employees complete Sections I 
through X; burden should average four 
and one-half hours per response. Renew¬ 
al applicants with fifty or more full-time 
employees complete Sections I through X 
and also include a workforce survey; 
burden should average ten hours per re¬ 
sponse. FCC estimates it receives ap¬ 
proximately 2,000 Forms 301; 235 Forms 
303: 2,400 Forms 303-R; 368 Forms 314; 
479 Forms 340; and 262 Forms 342. Forms 
309 and 311 are exempt from GAO clear¬ 
ance as there are less than ten respond¬ 
ents. FCC estimates that 66% of all li¬ 
censees are exempt from this reporting 
requirement. 

Federal Power Commission 

FPC requests an extension no change 
clearance of Form 16. Report of Gas 
Supply. Requirements and Curtailments, 
to December 31. 1977, one year beyond 
its December 31. 1976, expiration date, 
in order to allow for a one-year parallel 
reporting on FPC’s proposed Form 153 
for system evaluation as stated in a no¬ 
tice of proposed rulemaking RM76-27 
dated July 28. 1976. Form 16 shows sys¬ 
tem-wide summary information con¬ 
cerning pipeline company supply, re¬ 
quirements and curtailments, by months, 
for one year of actual experience and one 
year of projections. Form 16 is filed semi¬ 
annually on April 30 and September 30 
of each year. FPC estimates respondents 
to be approximately 56 Natural Gas Pipe¬ 
line Companies and the burden to aver¬ 
age 28 hours per response. 

FPC requests an extension no change 
clearance of Form 17, Monthly Report of 
Natural Gas Pipeline Curtailments, to 
December 31. 1977, one year beyond its 
December 31, 1976, expiration date. In 
order to allow’ for a one-year parallel re¬ 
porting on FPC’s proposed Form 153 for 
system evaluation as stated in a notice 
of proposed rulemaking RM76-27 dated 
July 28, 1976. Form 17 is filed monthly 
on a voluntary basis by those interstate 
pipelines curtailing firm service, showing 
the volume of actual curtailments by the 
reporting pipeline to each of its custom¬ 
ers. rate schedule number under which 
the service is rendered and whether the 
service is firm or interruptible. FPC es¬ 
timates respondents to be approximately 
32 Natural Gas Pipeline Companies and 
burden to average 8 hours per response. 

FPC requests an extension no change 
clearance of Form 80, Licensed Projects 
Recreation Report, to December 31, 1977, 
one year beyond its December 31, 1976, 
expiration date, in order to allow for a 
one-year parallel reporting on FPC’s 
proposed Form 161 for system evalua¬ 
tion as stated in a notice of proposed 
rulemaking RM76-26 dated July 20, 
1976. Form 80 is filed biennially by Pri¬ 


vate and non-Federal Government Elec¬ 
tric Utilities about recreational facili¬ 
ties at licensed hydroelectric projects. 
FPC estimates respondents to be ap¬ 
proximately 160 electric utilities and 
burden to average 46 hours biennially. 

FPC requests an extension no change 
clearance of Form 64. Report of Pro¬ 
ducer Expenditures. Exploration and 
Development Activity, Production. Re¬ 
serve Additions and Revenues, to allow* 
for review by the 5th Circuit Court and 
conversion into the RIS data reporting 
format. Form 64 will provide for the 
systematic collection of data and in¬ 
formation concerning producer and 
producer-affiliate expenditures, explora¬ 
tion and development activities, reserve 
additions, production and revenue. Form 
64 is to be filed by each person found by 
the Commission to be a “natural-gas 
company” within the meaning of the 
Natural Gas Act. The information is 
needed by the Commission in order to 
determine all facts and circumstances 
underlying the deepening national en¬ 
ergy crisis and shortage of alternate do¬ 
mestic energy sources. Form 64 is to be 
filed annually by 3500 respondents and 
FPC estimates that an average of 200 
hours will be required per response. 

John M. Lovelady, 

Acting Assistant Director. 

Regulatory Reports Review. 

| FR Doc.76-31096 Filed 10-21-76:8:45 ami 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

CHALLENGE GRANTS 

Preliminary Notification and App*;c:,’.ic:i 

Information 

The following is preliminary notifica¬ 
tion and application information for the 
multi-year program of Cliallenge GrantsS 
of the National Endowment for the Arts 
The Endowment is an independent 
agency of the Federal Government 
which makes grants to organizations and 
individuals concerned with the arts 
throughout the United States. 

For further information concerning 
the Challenge Grants program contact 
Law T rence L. Reger, Director, Program 
Development and Coordination, National 
Endowment lor the Arts. Mail Stop 651. 
Washington. D.C. 20506 (202/634-6110'. 

Signed at Washington. D.C., on O to- 
ber 18, 1976. 

Robert M. Sims. 

Administrative Officer. National 
Endowment for the Arts 
National Foundation on the 
Arts and Humanities. 

Introduction 

Contingent on appropriations, the National 
Endowment for the Arts plans a multi-year 
program of Challenge Grants to secure new 
and increabed sources of continuing income 
for cultural institutions. Challenge Grants 
are separate from, and in addition to, the 
Endowment’s ongoing program categories of 
support to cultural institutions. The purpose 
of Challenge Grants is to encourage new and 
increased sources of income on a continuing 
basis for our nation’s artistic institutions and 
museums. 
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Note. —Implementation of this program, 
which has been authorized by Congress, de¬ 
pends on receipt of additional appropria¬ 
tions. Pinal Congressional action on addi¬ 
tional appropriations is not expected until 
the spring of 1977. 

Statement of the National Council on the 
Arts 

The Council believes that Challenge Grants 
can assist in encouraging a broader under¬ 
standing of the importance of developing 
and preserving ovir cultural resources and 
thereby helping to encourage the generation 
of continuing support from all sectors of 
society. Including business, foundations, 
civic groups, state and local governments 
and individuals. 

The Council views Challenge Grants, which 
are of a limited duration, as an important 
complement to other Endowment program 
categories which provide ongoing support 
to groups of highest quality. The Council 
expects that cultural institutions receiving 
Challenge Grants will structure their fund¬ 
raising campaigns to encourage donors 
similarly to consider continuing financial 
support as an important responsibility. 

It is expected that these guidelines may 
be revised as experience is gained to allow the 
Arts Endowment to meet the varied needs of 
the constituencies it serves. 

Eligibility 

Challenge Grants will bo available to cul¬ 
tural institutions or groups of cultural insti¬ 
tutions that have demonstrated a commit¬ 
ment to aesthetic quality and have programs 
of national or regional impact. Eligibile cul¬ 
tural organizations will include, but are not 
limited to art, history and science museums, 
dance companies, orchestras, community cul¬ 
tural centers, neighborhood arts services, 
neighborhood arts consortia, professional 
theatres, opera companies, regional media 
centers. Other culturally related groups, such 
as State Arts Agencies and regional arts 
associations, service organizations and united 
arts funds may receive support under certain 
circumstances. 

Note. —It is expected that almost ail re¬ 
cipients of Challenge Grants will also be 
f rantees of other program categories of the 
Arts Endowment. 

Groups of cultural institutions are encour¬ 
aged to consider cooperative applications for 
Challenge Grants, in order to foster broader 
community interest and involvement in the 
cultural opportunities of a community. 

For “Statutory Limitations’* see page 6. 

Grant Amounts 

Matching Challenge Grants will be made 
for not less than $10,000 in Federal funds, 
and generally not more than $500,000 per 
year for one organization. Most grants will 
be for much less than the maximum. Appli¬ 
cants are urged to project realistic plans 
and goals. Matching must be on at least a 
three-to-one basis, and matching dollars 
must be from new or increased funds. 

Grant Periods 

While grants are on a one-time basis, the 
time period covered may be for up to three 
years. In most cases, multi-year grants will 
be in descending amounts. 

Activities Qualifying For Support 

Since the purpose of Challenge Grants is 
to assist cultural groups in developing new 
and increased sources of continuing income, 
the specific uses of grant and matching funds 
are primarily at the discretion of the grantee. 
Some possible uses of grant and matching 
Hinds, and some general observations and 
limitations follow: 


To meet increased operating costs, which 
include Increased costs, costs of additional 
services to the community, and expenses of 
special fund-raising efforts. 

To help eliminate accumulated debts where 
there is a specific plan to prevent accumula¬ 
tion of deficits In the future. 

To Initiate or augment cash reserve or 
endowment fund—Because of Federal regu¬ 
lations, it is difficult to use Federal monies 
for cash reserve programs or endowment 
funds; however, Federal funds could be ap¬ 
plied against current operating expenses and 
the matching funds for the Endowment’s 
grants may then be used for a cash reserve 
plan or endowment fund. 

To provide capital improvements for cul¬ 
tural facilities—Although emphasis in the 
Challenge Grant Program is not on capital 
Improvements, grants may be made for (a) 
the purchase of equipment; (b) the installa¬ 
tion of climatic, acoustical, security or other 
necessary mechanical systems; and in spe¬ 
cial Instances, (c) the acquisition of auxili¬ 
ary spaces to present facilities; and (d) ren¬ 
ovation of existing buildings and the 
adaptation of older buildings for new pur¬ 
poses. While new construction projects are 
not excluded from funding, by law the 
Endowment can only consider grants for new 
construction for ••• • • demonstration pur¬ 
poses or under unusual circumstances • • 

In most cases involving acquisition, renova¬ 
tion or construction of facilities the match¬ 
ing ratio must be substantially higher than 
three-to-one, which Is the minimum for other 
activities qualifying for support. 

To assist special one-time projects, which 
show clearly that they will contribute to the 
basic strengthening of a grantee, and will 
have a beneficial Impact on generating con¬ 
tinued contributions from new or increased 
sources of funds. 

Long-Range Planning 

Applicants must have long-range plans (3- 
5 years) which clearly relate the proposed 
Challenge Grant campaign to the Institu¬ 
tion's long-term development and which in¬ 
dicate how funds are to be raised and used. 
Plans are to include program, audience/ 
community and financial development pro¬ 
jections. An outline of these plans (not to 
exceed 5 typewritten pages) must accompany 
the application. 

Cultural institutions are reminded that 
they are eligible to request assistance for 
planning of financial development campaigns 
within guidelines of regular Endowment 
funding categories. Organizations are 
encouraged to take advantage of these and 
other opportunities to do necessary long- 
range planning and preparation for fund¬ 
raising efforts. 

Federal-State Consultation 

Because of their limited duratiou and 
substantial matching requirements, Chal¬ 
lenge Grants may have considerable Impact 
on the planning and economic situation of 
many organizations—matters of great con¬ 
cern to State Arts Agencies. It will be to the 
advantage of applicants to inform and con¬ 
sult with their State Arts Agency In develop¬ 
ing their applications. 

As part of the preparation for application 
review, the Endowment will request informa¬ 
tion from State Arts Agencies on Challenge 
Grant applications within their states. The 
decision whether an application will receive 
support, and when, will necessarily rest upon 
recommendations of the Endowment's Advi¬ 
sory Panels and the National Council on the 
Arts. 

Deadline for Fiscal 1977: January 3, 1977 

The Endowment would appreciate infor¬ 
mal notification of intent to submit an 


application. Such notification should be for¬ 
warded as soon as possible to: 

Challenge Grants, Orants Office, National 

Endowment for the Arts, MS 500. Wash¬ 
ington, D.C. 20506. 

Completed applications must be post¬ 
marked no later than January 3, 1977. Final 
notices of approval or rejection will not be 
sent before June 1, 1977. 

Additional deadlines will be announced at 
a later date. 

How To Apply 

Eligible organizations should complete 
“Project Grant Application, NEA 3 (Rev.)" 
forms in triplicate and mail (along with re¬ 
quired materials) to: 

Challenge Grants, Grants Office. National 

Endowment for the Arts, M8 500, Wash¬ 
ington. D.C. 20506. 

Required Materials To Be Submitted With 
Application Form 

Applicants are required to submit the fol¬ 
lowing materlaia in duplicate: 

1. Copy of Internal Revenue Service de¬ 
termination letter for tax-exempt status. 
Although this letter may have been sub¬ 
mitted previously, it must be submitted with 
each application. 

2. Signed copy of the Assurance of Com¬ 
pliance with the Regulations of the Civil 
Rights Act of 1964 form, if one has not been 
submitted to the Endownment within the 
last five years. 

3. An outline of long-range plans not to 
exceed five typewritten pages (See “Long- 
Range Planning, page 4). 

Review Process 

Initial review will be made by relevant 
Endowment Programs and their Advisory 
Panels. 

The National Council on the Arts will make 
final recommendations to the Chairman of 
the National Endowment for the Arts. 

Statutory Limitations 

By statute the National Endowment for 
the Arts is limited to the support of organi¬ 
zations which meet the following criteria: 

1. Only those organizations in which no 
part of net earning tnures to the benefit of 
a private stockholder or individual and to 
which donations are allowable as a charit¬ 
able contribution under section 170(c) of 
the Internal Revenue Code of 1954. as 
amended. Copy of Internal Revenue Service 
determination letter for tax-exempt status 
must be submitted with each application; 

2. Organizations receiving Endowment sup¬ 
port must conduct their operations In ac¬ 
cordance with the requirements of Title VI 
of the Civil Rights Act of 1964 and the Re¬ 
habilitation Act of 1973. as amended, which 
bar discrimination in Federally-assisted 
projects on the basis of race, color, national 
origin or handicap. Each applicant organiza¬ 
tion Is required to file with the Arts Grants 
Office an Assurance of Compliance form. (If 
your organization has filed an Assurance of 
Compliance with the Arts Endowment with¬ 
in the last five years, in connection with a 
grant award, it is not necessary to complete 
the form at this time.) 

3. Only those organizations which compen¬ 
sate at the prevailing minimum compensa¬ 
tion level or on the basis of negotiated agree¬ 
ments which would satisfy the requirements 
of Parts 3, 5. and 505 of Title 29 of the Code 
of Federal Regulations for the duration of 
any project supported In whole or in part by 
the National Endowment for the Arts. 

Privacy Act Notification 

In compliance with the Privacy Act of 1974, 
we furnish the following information: 
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Section (5) of the National Foundation on 
the Arts and the Humanities Act of 1965. as 
amended (20 U.S.C. 954) authorizes the En¬ 
dowment to solicit the requested Informa¬ 
tion. This information is needed to process 
your grant application and also for statis¬ 
tical research and analysis of trends. The 
routine uses of this information are general 
administration of application review process, 
statistical research, congressional oversight, 
and analysis of trends. 

Failure to provide information as requested 
could result In rejection of your applica¬ 
tion because of Insufficient facts for deter¬ 
mining either your eligibility for a grant or 
the amount which should be awarded. 

Challenge Grant Funding Method 

When the National Endowment for the 
Arts was created. Congress included a unique 
provision in its enabling legislation. This 
provision allows the Endowment to work in 
partnership with private and other non- 
federal sources of funding for cultural insti¬ 
tutions. Designed to encourage and stimu¬ 
late increased private funding for cultural 
groups, the Treasury Fund allows nonfederal 
contributors to Join the Endowment in the 
grant-making process, generally for projects 
supported by the Endowment under estab¬ 
lished program guidelines. 

Since the Treasury Fund has proved so 
successful, recent action authorizing Chal¬ 
lenge Grants provides for the same basic 
procedures for funding Challenge Grants. 

Gifts may be made to the Endowrment for 
the support of a non-profit tax-exempt, cul¬ 
tural organization which has been notified 
that the Endowment intends to award it a 
Challenge Grant. 

When a restricted gift is received, it frees 
an equal amount from the Challenge Grant 
appropriation, which is then made available 
to the grantee in accordance with the amount 
and conditions of the grant, as recommended 
by the National Council on the Arts and ap¬ 
proved by the Chairman. 

Challenge Grant Procedure 

1. If a project is eligible for a Challenge 
Grant, a cultural institution submits to the 
Endowment a formal application, which may 
include a list of potential donors. 

2. The application Is reviewed first by the 
relevant discipline advisory panel and then 
by the National Council on the Arts and is 
recommended for approval or rejection. Based 
on these recommendations, the Chairman 
makes the final determination and notifica¬ 
tion is sent to the applicant. 

3. If the grant award Is approved, the ap¬ 
plicant then requests that the donors for- 
w r ard their gifts to the National Endowment 
for the Arts In the form of a gift transmittal 
letter specifying the donor, the amount of 
the gift, a statement that It Is to support a 
Challenge Grant, and the date by which pay¬ 
ment will be made to the grantee organiza¬ 
tion. 

4 In order to simplify the procedures for 
collecting donations, which are to be matched 
by the Challenge Grant appropriation, grant 
recipients will receive payment directly from 
the donor (in cash or negotiable securities). 

5. Upon receipt of payment on the gifts, 
grantee provides the Endowment with evi¬ 
dence of receipt of such payment as follows: 

a In the case of individual gifts of less 
than $5,000. grantee will forw'ard to the En¬ 
dowment. a list of donors* names, addresses 
and amounts received, certified by an official 
of the organization, and notarized. 

b. In the case of Individual gifts of $5,000 
or more, grantee will forward to the Endow¬ 
ment. within the grant period, a photostatic 
copy of the Instrument of payment, i.e., the 
check or negotiable securities, with a cover¬ 
ing letter. 


c. In cases where benefit proceeds are to 
be utilized for the purposes of matching a 
Challenge Grant, evidence, such as benefit 
announcement circulars, Invitations, posters, 
et cetera (which Indicate donors had prior 
knowledge that their contributions would 
be used for matching a Challenge Grant) 
must be retained by the grantee as evidence 
of donors’ Intent. In these cases, the grantee 
organization will forward to the Endowment, 
within the grant period, a notarized letter 
requesting release of Challenge Grant match¬ 
ing funds, signed by an appropriate official, 
certifying that the benefit was held on a 
specified date, yielded a specified sum for 
Challenge Grant matching purposes, and that 
evidence of the benefit will be retained by 
grantee organization in its files. 

6. In all cases, donors are to make pay¬ 
ment on gifts at least 60 days prior to ter¬ 
mination of the grant period, and grantee 
organizations will provide the Endowment 
with evidence of receipt of payment on gifts 
at least 30 days prior to the termination of 
the grant period. 

Example 


Donor's contributions(s) to endow* - 
ment from new or increased 

funds_$100,000 

Endowment match from challenge 

grant appropriation_ 100.000 


Total qpdow’inent grant_ 200. 000 

Minimum required additional con¬ 
tributions as matching from new’ 
or increased sources.__ 200.000 


Minimum required project budget. 400. 000 
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FEDERAL-STATE PARTNERSHIP 
ADVISORY PANEL 

Meeting 

Pursuant to section 10 < a > < 2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463 *, notice is hereby given that 
a meeting of the Federal-State Partner¬ 
ship Advisory Panel to the National 
Council on the Arts will be held on No¬ 
vember 10-12, 1976. from 9:30 a.m.-5:00 
p.m., in Room 1425, Columbia Plaza 
Building. 2401 E St., NW., Washington. 
DC. 

A portion of this meeting will be open 
to the public on November 12 from 9:30 
a.m. to 5:00 p.m. on a space available 
basis. Accommodations are limited. The 
agenda for tins portion will include gen¬ 
eral policy discussions. 

The remaining sessions of this meeting 
on November 10-11, from 9:30 a.m. to 
5:00 p.m. are for the purpose of Panel 
review, discussion, evaluation, and rec¬ 
ommendation on applications for fi¬ 
nancial assistance under the National 
Foundation on the Arts and the Hu¬ 
manities Act of 1965, as amended, in¬ 
cluding discussion of information given 
in confidence to the agency by grant ap¬ 
plicants. In accordance with the deter¬ 
mination of the Chairman published in 
the Federal Register of June 16, 1975, 
these sessions, which involve matters ex¬ 
empt from the requirements of public dis¬ 
closure under the provisions of the Free¬ 
dom of Information Act (5 U.S.C. 552(b). 
(4). (5), and (6>) will not be open to the 
public. 

Further information with reference to 
this meeting can be obtained from Mr. 


Robert M. Sims, Advisory Committee 
Management Officer, National Endow¬ 
ment for the Arts, Washington, D.C. 
20506, or call (202) 634-6377. 

Robert M. Sims, 
Administrative Officer , Na¬ 

tional Endowment for the 
Arts. National Foundation on 
the Arts and the Humanities. 

IFR Doc.76-31077 Filed 10-21-76:8:45 ami 

RENEGOTIATION BOARD 

COMPENSATION OF GENERAL 
COUNSEL 

Pursuant to Executive Order 11941 
dated October 1, 1976, the General 
Counsel of the Renegotiation Board 
shall receive compensation at the rate of 
$39,600 per annum, effective October 10. 
1976. 

Dated October 19,1976. 

R. C. Holmquist, 

Chairman. 

[FR Doc.76-31135 Filed 10-21-76;8:45 am] 

SECURITIES AND EXCHANGE 
COMMISSION 

(812—4008) 

BROAD STREET INVESTING CORP., ET AL. 

Filing of Application for an Order of 
Exemption 

Notice is hereby given of the filing of 
an application by the following persons: 
Broad Street Investing Corporation, Na¬ 
tional Investors Corporation. Union Cap¬ 
ital Fund, Inc. and Union Income Fund. 
Inc., open-end. diversified, management 
investment companies registered under 
the Investment Company Act of 1940 
(“Act”) (collectively the “Existing 
Funds"); Tri-Continental Corporation 
(“Tri Continental") a registered closed- 
end, diversified, management investment 
company (collectively the “Existing In¬ 
vestment Companies"); Union Cash 
Management Fund, Inc. (“Union Cash") 
(collectively. “Investment Company Ap¬ 
plicants"), a newly organized registered 
open-end, diversified, management in¬ 
vestment company: Union Service Cor¬ 
poration (“Union Service"); Union Serv¬ 
ice Distributor, Inc. (“Distributor"); and 
Union Data Service Center, Inc. (“Union 
Data") (collectively “Applicants"), One 
Bankers Trust Plaza, New York, New 
York 10006. The application, filed on 
August 12, 1976. and amended on Sep¬ 
tember 27, 1976. requests an order of the 
Commission exempting certain persons 
and transactions from sections 2(a) (19) 
and 12(d)(3) of the Act and an order, 
pursuant to section 17(d) of the Act*and 
Rule 17d-l thereunder, permitting cer¬ 
tain joint transact ions. All interested 
persons are referred to the application 
on file w r ith the Commission for a state¬ 
ment of the representations contained 
therein, which are summarized below. 

Union Service, pursuant to a Mutual 
Service Agreement, dated January 1, 
1972, between the Existing Investment 
Companies and Union Service, provides 
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the Existing Investment Companies with 
investment and administrative services 
and places orders for execution with 
broker-dealers. Union Service provides 
such services at cost, apportioning the 
cost of such services to the respective 
Existing Investment Companies in pro¬ 
portion to their net assets. Union Service, 
a registered investment adviser under the 
Investment Advisers Act of 1940, is 
wholly owned by the Existing Investment 
Companies, whose voting rights and 
liquidation rights in Union Service are 
adjusted continuously on the basis of 
their proportionate contributions to the 
costs of operations. 

Distributor, which is also wholly owned 
by the Existing Investment Companies, 
is registered as a broker-dealer under the 
Securities Exchange Act of 1934 and is 
the wholesale distributor of the Existing 
Funds* shares to retail broker-dealers. 
Pursuant to a Mutual Service Distribu¬ 
tion Agreement, dated May 1, 1972, be¬ 
tween the Existing Investment Com¬ 
panies and Distributor, Distributor’s net 
cost of operation is paid by the Existing 
Investment Companies in proportion to 
the net assets of each Existing Fund and 
60 percent of the net assets of Tri-Con¬ 
tinental, provided that the maximum 
amount contributed by an Existing In¬ 
vestment Company for any year cannot 
exceed 5/100 of 1 percent of its aver¬ 
age net assets in the case of an Existing 
Fund and 3/100 of 1 percent in the case 
of Tri-Continental. The mutual service 
distribution arrangement was approved 
in 1972 by the shareholders of each of 
the Existing Investment Companies. 

Union Data, a wholly-owned subsidi¬ 
ary of Union Service, provides the other 
Applicants with data processing serv¬ 
ices, including transfer, redemption and 
other shareholder services. These serv¬ 
ices are provided on a cost basis with 
charges to the respective companies 
being based on work performed. 

Union Cash was organized in June of 
1976 and has not yet commenced opera¬ 
tions. The investment objectives of Union 
Cash will be the preservation of capital 
and the maximization of current income 
through investments in high-quality 
money market instruments. Union Cash 
will receive investment advice, except 
with respect to the selection of commer¬ 
cial paper issued by corporations other 
than bank holding companies and other 
short-term corporate obligations, from 
Discount Corporation of New York 
Money Market Advisers t“Adviser”). 
The Adviser will receive an annual fee 
equal to V 4 of 1 percent of the average 
net assets of Union Cash. The Adviser 
has agreed that, until the average net 
assets of Union Cash exceed $10,000,000 
for a period of 30 consecutive business 
days, no advisory fee will be earned or 
payable. 

The Adviser has further agreed that, 
after Union Cash’s net assets have ex¬ 
ceeded $10 million for 30 consecutive 
business days, no advisory fee will be ac¬ 
crued and earned until such fee, if so ac¬ 
crued, would amount to approximately 
one-half of the estimated $42,000 start¬ 
up casts of Union Cash. 


The Existing Investment Companies 
and Union Cash propose that Union Cash 
become a participant in the service ar¬ 
rangements on the basis described below. 

The Existing Investment Companies 
and Union Cash propose to amend the 
Mutual Service Agreement to make 
Union Cash a party to the Mutual Serv¬ 
ice Agreement. Union Cash will be pro¬ 
vided the same administrative services 
presently provided the Existing Invest¬ 
ment Companies by Union Service. In 
view of the services to be provided Union 
Cash by the Adviser, it is anticipated 
that the investment services furnished 
Union Cash by Union Service will con¬ 
sist of the analysis of commercial paper 
issued by corporations other than bank 
holding companies and other short-term 
corporate obligations, the placing of or¬ 
ders for execution of portfolio transac¬ 
tions and the payment of the salaries of 
Union Cash’s Investment Committee. 
The costs of operation of Union Service 
will be apportioned on the basis of the 
net assets of the Existing Investment 
Companies and 75 percent of the net as¬ 
sets of Union Cash, provided that Union 
Cash shall not participate in the sharing 
of expenses of Union Service until the 
average net assets of Union Cash exceed 
$10,000,000 for a period of 30 consecutive 
business days. 

Distributor will act as the general dis¬ 
tributor of shares of Union Cash, which, 
unlike the shares of the Existing Funds, 
will be sold without a sales charge. Tire 
Existing Investment Companies and 
Union Cash will amend the Mutual Serv¬ 
ice Distribution Agreement to make 
Union Cash a party to the Mutual Serv¬ 
ice Distribution Agreement. Union Cash 
will contribute to Distributor’s net cost 
of operation on the same basis as the 
Existing Funds, i.e.. Union Cash’s con¬ 
tribution will be based on its net assets 
and cannot annually exceed %oo of 1 per¬ 
cent of its average net assets. 

Union Data will provide Union Cash 
with certain data processing services, 
and will charge Union Cash for the cost 
of the work performed. 

On February 9, 1972, and April 4,1972, 
the Commission issued certain orders 
(Investment Company Act Release Nos. 
6994, 7114, and 7117), pursuant to sec¬ 
tion 6(c) and 17(d) of the Act and Rule 
17d-l thereunder, permitting the Exist¬ 
ing Investment Companies and Union 
Service, Distributor, and Union Data to 
participate in the Mutual Service and 
Mutual Service Distribution Agreements 
described above. Specifically, these orders 
exempted certain of the Existing In¬ 
vestment Companies’ directors from the 
definition of ‘‘interested person” set 
forth in section 2(a) (19) of the Act, ex¬ 
empted the ownership of Union Service 
by tiie Existing Investment Companies, 
or any company or companies wholly- 
owned by them, from the provisions of 
section 12(d) (3) of the Act. and per¬ 
mitted the joint arrangements or tran¬ 
sactions between and among the Exist¬ 
ing Investment Companies and Union 
Service, Distributor, and Union Data con¬ 
templated by the Service Agreements. 


Section 2(a) < 19) of the Act, in per¬ 
tinent part, defines an “interested per¬ 
son” of an investment company to in¬ 
clude any affiliated person of such com¬ 
pany, any affiliated person of a registered 
broker or dealer, and any “interested 
person” of such company’s investment 
adviser or principal underwriter. Section 
2(a) (19) of the Act further defines an 
“interested person” of an investment ad¬ 
viser of or principal underwriter for an 
investment company to include any af¬ 
filiated person of such investment ad¬ 
viser or principal underwriter, and any 
person who has an interest in any secur¬ 
ity issued by a controlling person of such 
a principal underwriter. Section 2(a) (3 > 
of the Act. in pertinent part, defines an 
affiliated person of another person to in¬ 
clude any officer or director of such other 
person. Control is defined in section 2 
(a) (9) of the Act as the power to exer¬ 
cise a controlling influence over the man¬ 
agement or policies of a company, un¬ 
less such power is solely the result of an 
official position with such company. 

The Investment Company Applicants 
state that, by virtue of their stock owner¬ 
ship of Distributor, all or several of them 
may be deemed controlling persons of 
Distributor. Consequently, any director 
of the Investment Company Applicants 
who owns or will own stock of any In¬ 
vestment Company Applicant may be 
deemed to be an interested person of 
Distributor and of the Investment Com¬ 
pany Applicants. Applicants further state 
that each officer and director of the In¬ 
vestment Company Applicants may as 
such be deemed a controlling person of 
Distribtuor, and hence an interested per¬ 
son of Distributor and of the Investment 
Company Applicants. 

Section 12(d)(3) of the Act provides, 
in pertinent part, that it shall be unlaw¬ 
ful for any registered investment com¬ 
pany and any company or companies 
controlled by such registered investment 
company to purchase or otherwise ac¬ 
quire any security issued by or any other 
interest in the business of any person 
who is an investment adviser of an in¬ 
vestment company or an investment ad¬ 
viser registered under the Investment 
Advisers Act of 1940 (“Advisers Act”), 
with certain exceptions. 

Applicants assert that although Union 
Service is excepted from the definition 
of investment adviser under section 2(a) 
(20) (B) (ill> of the Act because it fur¬ 
nishes its investment services at cost to 
one or more investment companies, it is 
included within the definition of an in¬ 
vestment adviser under the Advisers Act 
and has registered under the Advisers 
Act. Applicants state that because the 
interests of the Investment Company Ap¬ 
plicants in Union Service are or will be 
adjusted continuously on the basis of the 
changing net assetc of the Investment 
Company Applicants and their contribu¬ 
tions to the costs of operation of Union 
Service, the Investment Company Appli¬ 
cants may be deemed to be continually 
acquiring interests in the business of a 
registered investment adviser for pur- 
pases of section 12(d) (3). 
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Section 17(d) of the Act and Rule 
17d-l thereunder provide that it shall be 
unlawful for an affiliated person, or an 
affiliated person of an affiliated person, 
of a registered investment company, act¬ 
ing as principal, to participate in. or 
effect any transaction in connection with, 
any joint enterprise or arrangement in 
which any such registered investment 
company, or company controlled by such 
registered investment company, is a par¬ 
ticipant unless an application regarding 
such arrangement has been granted by 
the Commission. Applicants state that by 
virtue of the ownership or proposed own¬ 
ership by the Investment Company Ap¬ 
plicants of Union Service and Distribu¬ 
tor. and the ownership of Union Data by 
Union Service, the joint arrangement 
may involve the participation of affili¬ 
ated persons, or of affiliated persons of 
affiliated persons, of registered invest¬ 
ment companies in joint arrangements 
with such registered investment com¬ 
panies of the types referred to in section 
17(d) of the Act and Rule 17d-l there¬ 
under. 

Because of the proposed participation 
of Union Cash in the Union Service 
agreements, the Investment Company 
Applicants request that an order of the 
Commission be issued to the effect that 
no director of the Investment Company 
Applicants shall be deemed to be an in¬ 
terested person of the Investment Com¬ 
pany Applicants solely by reason of such 
director having an interest in any secur¬ 
ity issued by, or being a director of, the 
Investment Company Applicants, and 
further that no director of the Invest¬ 
ment Company Applicants shall be deem¬ 
ed to be an interested person of the prin¬ 
cipal underwriter for the Funds solely 
by reason of such director having any 
interest in any security issued by. or be¬ 
ing a director or officer of. the Invest¬ 
ment Company Applicants. 

The Investment Company Applicants 
also request that an order of the Com¬ 
mission be issued exempting from the 
provisions of section 12(d)(3) of the Act 
the purchase or other acquisition of any 
security issued by or any other interest 
in the business of Union Service by the 
Investment Company Applicants or any 
company or companies wholly-owned by 
them. 

Because of the proposed participation 
of Union Cash in the Service Agree¬ 
ments. the Applicants request that an 
order of the Commission be issued under 
section 17<d> and Rule 17d-l thereunder 
permitting (a) the Mutual Service Agree¬ 
ment. as amended, and actions taken and 
arrangements made pursuant to and in¬ 
cidental thereto, (b) the Mutual Service 
Distribution Agreement, as amended, 
and actions taken and arrangements 
made pursuant and incidental thereto, 
and the related distribution agreements 
between the Investment Company Ap¬ 
plicants and Distributor, and (c) the 
ownership of Union Data by Union Serv¬ 
ice and the arrangements for Union Data 
to provide data processing services to the 
Investment Company Applicants, Union 
Service and Distributor on a cost-shar¬ 
ing basis, charges to the respective com¬ 


panies being in relation to the work per¬ 
formed. 

Section 6(c) of the Act provides, in 
pertinent part, that the Commission may 
upon appliestion, conditionally or un¬ 
conditionally exempt any person, secu¬ 
rity, or transaction, or any class or classes 
of persons, securities or transactions 
from any provisions of the Act, or any 
rule or regulation under the Act, if and 
to the extent such exemption is neces¬ 
sary or appropriate in the public inter¬ 
est, and. consistent with the protection 
of investors and the purposes fairly in¬ 
tended by the policy and provisions of 
the Act. 

Applicants believe that the requested 
exemption from section 2(a) (19) of the 
Act is necessary and appropriate in the 
public interest to permit stock owner¬ 
ship in the Investment Company Appli¬ 
cants by directors, and to permit the 
Union Service mutual service distribu¬ 
tion arrangement. Applicants believa 
that the requested exemption from sec¬ 
tion 12(d).(3). and the requested order 
under section 17(d) and Rule 17d-l, are 
necessary and appropriate in the public 
interest because Investment Company 
Applicants, including Union Cash, will 
benefit from the economies of scale of 
the Union Service mutual service and 
mutual service distribution arrange¬ 
ments. and from the increase in the as¬ 
set base over which expenses will be 
spread, which Applicants believe will re¬ 
sult from the participation of Union 
Cash in the above arrangements. 

Notice Is further given that any in¬ 
terested person may. not later than No¬ 
vember 8. 1976, at 10:00 am., submit 
to the Commission in writing a request 
for a hearing on the matter accompanied 
by a statement as to the nature of his 
interest, the reason for such request and 
the issues, if any. of fact or law proposed 
to be controverted, or he may request 
that he be notified if the Commission 
shall order a hearing thereon. Any such 
communication should be addressed: 
Secretary. Securities and Exchange Com¬ 
mission. Washington, D.C. 20549. A copy 
of such request shall be served person¬ 
ally or by mail upon Applicants at the 
address stated above. Proof of such serv¬ 
ice (by affidavit, or in case of an attor¬ 
ney-at-law. by certificate) shall be filed 
contemporaneously with the request. As 
provided by Rule 0-5 of the rules and reg¬ 
ulations promulgated under the Act, an 
order disposing of the application herein 
will be issued by the Commission as of 
course following said date, unless the 
Commission thereafter orders a hearing 
upon request or upon the Commission’s 
own motion. Persons, who request a hear¬ 
ing or advice as to whether a hearing 
is ordered, will receive any notices and 
orders Issued in this matter, including 
the date of hearing (if ordered) and any 
postponements thereof. 

For the Commission, by the Division 
of Investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

|FR Doc.76-30995 Filed 10-21-76:8:45 am| 


l Release No. 34-12896; File No. 

SR-DTC -76-10) 

DEPOSITORY TRUST CO. 

Self-Regulatory Organizations; Proposed 
Rule Change 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b) (1), as amended by Pub. L. 
No. 94-29, 16 (June 4, 1975), notice is 
hereby given that on October 13, 1976, 
the above-mentioned self-regulatory or¬ 
ganization filed with the Securities and 
Exchange Commission a proposed rule 
change as follows: 

Statement of the Terms of Substance 
of the Proposed Rule 

The proposed rule change permits Par¬ 
ticipants of The Depository Trust Com¬ 
pany (DTC > to maintain on deposit with 
DTC securities subject to the dividend 
reinvestment plans offered by certain is¬ 
suers and to reinvest dividends on such 
securities through DTC. Currently se¬ 
curities held under dividend reinvest¬ 
ment plans must be held by Participants 
outside of DTC. 

Statement of Basis and Purpose 

The basis and purpose of the foregoing 
proposed rule change is as follows: 

3. Purpose of proposed rule change — 
The purpose of the proposed rule change 
is to permit DTC’s Participants to de¬ 
posit with DTC securities subject to div¬ 
idend reinvestment plans offered by cer¬ 
tain issuers. Currently such securities 
must be held by Participants outside of 
DTC. The proposed rule change would 
permit Participants to maintain on de¬ 
posit with DTC all securities of such is¬ 
suers and to reinvest the dividends on all 
or a portion of such securities through 
DTC. 

4. Basis under the act for proposed 
rule change —(a) Not Applicable. 

<b) The proposed rule change relates 
to DTC’s carrying out the purposes of 
Section 17A of the Securities Exchange 
Act of 1934 (the Act) by increasing 
DTC’s capacity to facilitate the prompt 
and accurate clearance and settlement of 
securities transactions in that the pro¬ 
posed rule change will encourage immo¬ 
bilization of certificates evidencing se¬ 
curities subject to dividend reinvestment 
plans. 

(c) Not Applicable. 

5. Comments received from members 
participants or others on proposed rule 
change. —DTC developed the proposed 
rule change as a result of suggestions 
from Participants. Comments regardin' 7 
the proposed dividend reinvestment 
service were solicited from DTC Par¬ 
ticipants by articles in DTC’s Newsletter 
of February 1976 and August 1976. Draft 
procedures for the proposed service, simi¬ 
lar to the procedures set forth in Exhibit 
2 hereto, were sent to Participants who 
asked to review draft procedures. No 
written comments in response to the 
Newsletter articles or the draft proce¬ 
dures Avere received. In meetings and 
telephone conversations with Partici¬ 
pants. favorable opinions were expressed 
on the proposed dividend reinvestment 
service on the ground that the proposed 
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service would enable Participants to de¬ 
posit with DTC large amounts of secu¬ 
rities which are currently held outside of 
DTC for dividend reinvestment purposes. 

6. Burden on competition. —None. 

On or before November 26. 1976. or 
within such longer period (i) as the 
Commission may designate up to 90 days 
of such date if it finds such longer period 
to be appropriate and publishes its 
reasons for so finding or (ii) as to which 
the above-mentioned self-regulatory or¬ 
ganization consents, the Commission 
will: (a) By order approve such proposed 
rule change, or (B) institute proceedings 
to determine whether the proposed rule 
change should be disapproved. 

Interested persons are invited to sub¬ 
mit written data, views, and arguments 
concerning the foregoing. Persons de¬ 
siring to make written submissions 
should file 6 copies thereof with the 
Secretary of the Commission, Securities 
and Exchange Commission, Washington. 
D.C. 20549. Copies of the filing and ex¬ 
hibits with respect to the foregoing and 
of all written submissions will be avail¬ 
able for inspection and copying in the 
public reference room, 1100 L Street. 
NW., Washington, D C. Copies of such 
filing will also be available for inspection 
and copying at the principal office of the 
above-mentioned self-regulatory organi¬ 
zation. All submissions should be sub¬ 
mitted on or before November 12. 1976. 

For the Commission by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

George A. Fitzsimmons, 
Secretary . 

October 15, 1976. 

|FR Doc.76-30996 Filed 10-21-76:8:45 ami 


(SR-MSE-76-16J 

MIDWEST STOCK EXCHANGE, INC. 

Order Approving Proposed Rule Change 

On August 30, 1976, the Midwest Stock 
Exchange. Inc., 120 South LaSalle Street, 
Chicago. Illinois 60603, filed with the 
Commission, pursuant to section 19(b) 
of the Securities Exchange Act of 1934 
(the “Act”), as amended by the Securi¬ 
ties Acts Amendments of 1975, and Rule 
19b-4 thereunder, copies of a proposed 
rule change. The rule proposal changes, 
from a net commission basis to an agency 
transaction basis, the manner in which a 
transaction fee for sales effected on the 
floor of the exchange is charged to cer¬ 
tain members. 

Notice of the proposed rule change to¬ 
gether with the terms of substance of 
the proposed rule change was given by 
publication of a Commission Release (Se¬ 
curities Exchange Act Release No. 12757 
(September 1, 1976))., and by publica¬ 
tion in the Federal Register (41 FR 
39118 (September 14, 1976)). 

The Commission finds that the pro¬ 
posed rule change is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
national securities exchanges, and in 
particular, the requirements of section 6 


and the rules and regulations there¬ 
under. 

It is therefore ordered , Pursuant to 
section 19(b) (2) of the Act, that the 
above-mentioned proposed rule change 
be, and it hereby is, approved. 

For the Commission by the Division of 
Market Regulation, pursuant to dele¬ 
gated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc.76-30994 Filed 10-21-76;8:45 am) 


[Release No. 34-12897; File No. 
SR-MSRB-76-9 ] 

MUNICIPAL SECURITIES RULEMAKING 
BOARD 

Self*Regulatory Organizations; Proposed 
Rule Changes 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. No. 94-29, 16 (June 4, 1975) notice is 
hereby given that on October 14, 1976, 
the above-mentioned self-regulatory 
organization filed with the Securities and 
Exchange Commission a proposed rule 
change as follows: 

Statement of the Terms of Substance 
of the Proposed Rule Changes 

In Amendment No. 1 to File No. 
SR-MSRB-76-9. the Municipal Securi¬ 
ties Rulemaking Board (the “Board”) 
filed certain amendments (hereinafter 
referred to as the “proposed rule 
changes”) to the Board’s proposed rule 
on customer confirmations, G-15, which 
was filed with the Securities and Ex¬ 
change Commission on August 9, 1976. 
The proposed rule changes would amend 
proposed rule G-15 in two respects. First, 
the proposed rule changes would add the 
requirement that in the case of revenue 
bonds, a customer confirmations must 
identify al obligors in addition to the 
issuer. Second, the proposed rule changes 
would require note denominations to be 
specified in all instances. Third, the pro¬ 
posed rule changes would eliminate the 
requirement for municipal securities 
brokers or municipal securities dealers to 
send confirmations to issuers in connec¬ 
tion with sales of new issues of municipal 
securities. 

Proposed rule G-15 was published in 
the Federal Register on August 16, 
1976. (See Securities Exchange Act Re¬ 
lease No. 34-12698 (August 9, 1976), 41 
Fed. Reg. 34712 (August 16, 1976). FR 
Doc. 76-23845. ) The text of the proposed 
rule changes follows. 

On or before November 26, 1976, or 
within such longer period (i) as the 
Commission may designate up to 90 days 
of such date if it finds such longer pe¬ 
riod to be appropriate and publishes its 
reasons for so finding or (ii) as to which 
the above-mentioned self-regulatory or¬ 
ganization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to deter¬ 
mine whether the proposed rule change 
should be disapproved. 


Interested persons are invited to sub¬ 
mit written data, views and arguments 
concerning the foregoing. Persons desir¬ 
ing to make written submissions should 
file 6 copies thereof with the Secretary 
of the Commission, Securities and Ex¬ 
change Commission, Washington, D.C. 
20549. Copies of the filing with respect 
to the foregoing and of all written sub¬ 
missions will be available for inspection 
and copying in the Public Reference 
Room, 1100 L Street, NW., Washington, 
D.C. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above-men¬ 
tioned self-regulatory organization. All 
submissions should refer to the file num¬ 
ber referenced in the caption above and 
should be submitted on or before No¬ 
vember 12, 1976. 

For the Commission by the Division of 
Market Regulation, pursuant to dele¬ 
gated authority. 

George A. Fitzsimmons, 
Secretary. 

October 15, 1976. 

Text of Proposed Rule Changes 1 

Rule C-15. Customer confirmations. 

(a) At or before the completion of a 
transaction in municipal securities with 
or for the account of a customer, each 
broker, dealer or municipal securities 
dealer shall give or send to the customer 
a written confirmation of the transac¬ 
tion containing the following informa¬ 
tion: 

(i) No change. 

(ii) No change. 

(iii) No change. 

(iv) No change. 

(v) Description of the securities, in¬ 
cluding at a minimum the name of the 
issuer, interest rate, maturity date, and 
if the securities are limited tax, subject 
to redemption prior to maturity (calla¬ 
ble), or revenue bonds, an indication to 
such effect, including [the type of reve¬ 
nue! in the case of revenue bonds the 
type of revenue . if necessary for a mate¬ 
rially complete description of the secu¬ 
rities. and the name of all companies or 
other persons in addition to the issuer 
obligated with respect to debt service ; 

(vi) No change. 

(vii) No change. 

(viii) No change. 

(ix) No change. 

(x) No change. 

(xi) No change. 

(xii) No change. 

(xiii) No change. 

(b) No change. 

(c) In addition to the information re¬ 
quired by paragraphs (a) and (b) above, 
each confirmation to a customer shall 
contain the following information, if ap¬ 
plicable: 

(i) No change. 

(ii) No change. 

(iii) No change. 

(iv) Denominations of notes and t if 
other than the following , denominations 
of bonds: 


1 Italics Indicate additions: [brackets] in¬ 
dicate deletions. 
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(A) For bearer bonds, denominations 
of $1,000 or $5,000 par value, and 

(B) For registered bonds, denomina¬ 
tions which are multiples of $1,000 par 
value, up to $100,000 par value; [and] 

1(0 For notes, denominations which 
are multiples of $5,000 par value, up to 
$100,000 par value;] 

(v) No change. 

(vi) No change. 

(d) No change. 

(e) For purposes of this rule, the term 
“customer” shall mean any person other 
tli an 

(i) A broker, dealer or municipal se¬ 
curities dealer acting in its capacity as 
such, or 

(ii) An issuer with respect to the sale 
by it of a new issue of municipal securi¬ 
ties . 

[FR Doc.76-30997 Filed 10-21-76;8:45 am] 


1812—4033] 

SCUDDER MANAGED MUNICIPAL BONDS 

Filing of Application for Order for 
Exemption 

Notice is hereby given that Scudder 
Managed Municipal Bonds (“Appli¬ 
cant”). 10 Post Office Square. Boston, 
Massachusetts 02109, a no-load, open-end 
diversified management investment com¬ 
pany registered under the Investment 
Company Act of 1940 (the “Act”), filed 
an application on September 30, 1976, 
pursuant to section 6(c) of the Act for 
an order of the Commission exempting 
Applicant from section 10(b) (2) of the 
Act. All interested persons are referred 
to the application on file with the Com¬ 
mission for a statement of the represen¬ 
tations set forth therein, which are sum¬ 
marized below. 

Applicant was organized as a Massa¬ 
chusetts business trust on September 24, 
1976. Scudder. Stevens & Clark (“Ad¬ 
viser”) t a partnership which is registered 
as an investment adviser under the In¬ 
vestment Advisers Act of 1940. will enter 
into an investment advisory agreement 
with Applicant whereby it will agree to 
provide Applicant with investment re¬ 
search. advice and supervision and to 
furnish continuously an investment pro¬ 
gram for Applicant’s portfolio consistent 
with the investment objectives and poli¬ 
cies of Applicant. Applicant intends to 
enter into an underwriting agreement 
with Scudder Fund Distributors. Inc. 
(“Distributors”). a wholly owned sub¬ 
sidiary of Adviser which, as agent, will 
offer Applicant’s shares to investors in 
those states in which the shares are 
qualified and in which it is qualified as a 
broker-dealer The underwriting agree¬ 
ment will provide that Distributors ac¬ 
cept orders for shares at net asset value 
as no sales commission or load is charged 
the investor. 

Section 10(b) (2) of the Act provides, 
in pertinent part, that “(b) No regis¬ 
tered investment company shall • • • 
(2) use as a principal underwriter of se¬ 
curities issued by it any director, officer, 
or employee of such registered company 
or any person of which any such director, 
officer, or employee is an interested per¬ 


son, unless a majority of the board of di¬ 
rectors of such registered company shall 
be persons who are not such principal 
underwriters or interested persons of any 
such principal underwriters * * 

Applicant states that it presently has a 
Board of Trustees the majority of the 
members of which are interested persons 
of Adviser and presently intends to have 
a Board of Trustees of which at least 
one-half will be interested persons of the 
Adviser. Nonetheless, it is intended that 
Applicant and Adviser shall comply with 
all the provisions of clauses (1) to (8) 
inclusive of section 10(d) of the Act. At 
the time the underwriting contract men¬ 
tioned above is executed. Applicant de¬ 
sires that, in addition to the permission 
granted by section 10(d) to have all but 
one of its trustees interested persons of 
Adviser, it may be permitted to have up 
to all but one of its trustees interested 
persons of its principal underwriter. To 
that end Applicant desires an appropri¬ 
ate exemption from section 10(b)(2). 

Applicant asserts that it desires to es¬ 
tablish a method for wide distribution of 
its shares and contends that this can be 
best accomplished through a principal 
underwriter. Applicant does not wish to 
charge a sales load. Moreover, as stated 
above, Applicant wishes to have the op¬ 
tion to be a section 10<d) company and 
will be. strictly limited as to sales ex¬ 
penses by section 10(d)(5) of the Act. 
Applicant states that, under these cir¬ 
cumstances. only the Adviser or a com¬ 
pany wholly owned by the Adviser or its 
partners could afford to undertake the 
expense of acting as principal under¬ 
writer. Adviser, for reasons incident to 
the conduct of its own business, of which 
its relationship with Applicant is only a 
part, does not wish to become a princi¬ 
pal underwriter. 

Applicant states that all of Applicant’s 
trustees who are interested persons of 
Adviser are also interested persons of 
Distributors. Notwithstanding the provi¬ 
sions of section 10<d>. the provisions of 
section 10(b)(2) would appear to pre¬ 
vent Distributors from acting as princi¬ 
pal underwriter of Applicant. Applicant 
submits that the reasons for permitting 
an investment company which meets the 
requirements of section 10(d) to have 
only one director (trustee) completely 
independent of the investment adviser 
are equally persuasive for permitting it 
to have only one director (trustee) who is 
not an interested person of a principal 
underwriter which is wholly owned by 
the investment adviser. 

Section 6(0 of the Act authorizes the 
Commission, upon application, to exempt 
any person from any provision of the Act 
conditionally or unconditionally if and 
to the. extent such exemption Is neces¬ 
sary or appropriate in the public interest 
and consistent with the protection of in¬ 
vestors and the purposes fairly intended 
by the policy and provisions of the Act. 

Notice is further given that any inter¬ 
ested person may, not later than Novem¬ 
ber 9. 1976, at 5:30 p.m., submit to the 
Commission in writing a request for a 
hearing on the matter accompanied by 
a statement as to the nature of his in¬ 


terest, the reason for such request, and 
the issues, if any. of fact or law proposed 
to be controverted, or he may request 
that he be notified if the Commission 
shall order a hearing thereon. Any such 
communication should be addressed: 
Secretary, Securities and Exchange Com¬ 
mission. Washington, D.C. 20549. A copy 
of such request shall be served personally 
or by mail upon Applicant at the address 
stated above. Proof of such service (by 
affidavit, or in case of an attorney-at- 
law, by certificate) shall be filed con¬ 
temporaneously with the request. As pro¬ 
vided by Rule 0-5 of the rules and regu¬ 
lations promulgated under the Act, an 
order disposing of the application will 
be issued as of course following said date 
unless the Commission thereafter orders 
a hearing upon request or upon the Com¬ 
mission’s own motion. Persons who re¬ 
quest a hearing, or advice as to whether 
a hearing is ordered, will receive notice 
of further developments in this matter, 
including the date of the hearing (if 
ordered) and any postponements thereof. 

For the Commission, by the Division 
of Investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons, 

Secretary. 

|FR Doc.76-30993 Filed 10-21-76:8:45 am] 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34-12899; File No. SR-Amex- 
76-23] 

AMERICAN STOCK EXCHANGE, INC. 

Se'f Regulatory Organizations 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b>(l). as amended by Pub. L. 
No. 94-29, 16 (June 4. 1975), notice is 
hereby given that on October 8, 1976, the 
above-mentioned self-regulatory organi¬ 
zation filed with the Securities and Ex¬ 
change Commission proposed rule 
changes as follows; 

Exchange’s Statement of the Teqm of 

Substance of the Proposed Rule 

Changes 

The American Stock Exchange, Inc. 
(Amex) pursuant to Rule 19b-4 of the 
Securities Exchange Act of 1934 (the 
Act) hereby proposes to rescind Rules 
957 and 983 concerning the obligation of 
members to file certain reports in respect 
of option contracts which are listed and 
traded on the Exchange. 

The Board of Governors of the Amex 
approved the amendment to Rules 957 
and 983 on September 9. 1976. 

Exchange’s Statement of Basis and 
Purpose 

RULE 957 

Rule 957 requires every member and 
member organization of the Amex uho 
buys or sells (writes) 5 or more option 
contracts of one class for his or its ac¬ 
count in one trading session pursuant to 
an order entered from off-the-floor. to 
report such activity to the Exchange. In 
part, this rule and its reporting require- 
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ments were patterned after Rule 23, con¬ 
cerning members’ off-floor trading activ¬ 
ity in stocks listed and traded on the 
Amex. Recently, the Amex proposed, and 
the SEC on September 23, 1976, approved 
a rescission of Rule 23 (see SR-Amex-76- 
20 ). 

Since the inception of the Amex 
options program in January, 1975, mem¬ 
ber Arms which are clearing members 
of The Options Clearing Corporation 
<OC) have pointed out that the filing of 
reports pursuant to Rule 957 is dupli¬ 
cative of information already available 
to the Exchange. In this regard, the Ex¬ 
change receives reports from the Secu¬ 
rities Industry Automation Corporation 
(SIAC) of all trades, both proprietary 
and customer, executed by such firms. 
These clearing firms also noted, that no 
comparable reporting requirement has 
been imposed by the Chicago Board 
Options Exchange and that the prepara¬ 
tion for filing of such reports was both 
time consuming and costly. 

With respect to Amex member firms 
who are not clearing members of the 
OCC, such firms report their proprietary 
positions pursuant to Amex Rule 906(a) 
in the same manner as non-member cus¬ 
tomers, i.e., where the firm reports its 
long or short positions in excess of 100 
contracts per class and any subsequent 
changes in such positions. The Ex¬ 
change’s experience since the commence¬ 
ment of its options program indicates 
that the information provided by non- 
clearing member firms is adequate for 
surveillance purposes. 

RULE 983 

Rule 983, which was drafted in 1974 in 
anticipation of the Amex establishing its 
own clearing corporation for the clear¬ 
ance of options transactions, states that 
member organizations are to file with 
the Exchange a monthly report of all 
open exercise positions. (An open exer¬ 
cise position is defined as one firm’s fail¬ 
ure to deliver shares of stock it owes to 
another firm as a result of the latter’s 
having exercised an option contract.) 
Currently, the exercise of options issued 
by the OCC are settled on a continuous 
net settlement (CNS) system through 
the facilities of the Midwest Security 
Trust Company. In the near future, this 
settlement procedure will be extended to 
the Securities Industry Automation Cor¬ 
poration, Pacific Clearing Corporation 
and Stock Clearing Corporation of 
Philadelphia, also on a CNS basis. More¬ 
over. all unsettled exercise positions are 
marked to the market on a daily basis 
beginning on the settlement date of each 
exercise and continuing until the re¬ 
quired stock has been delivered. 

Section 6(b)(5) of the Securities Ex¬ 
change Act of 1934 ('‘the Act"), in per¬ 
tinent part, requires that the Exchange’s 
rules be designed to protect investors and 
the public interest. The Exchange be¬ 
lieves that it is consistent with this sec¬ 
tion of the Act to rescind Rules 957 and 
983 since the substantially identical in¬ 
formation sought to be obtained by such 
rules is available to the Exchange from 
other sources. 


The rescission of Rules 957 and 983 
were considered and approved by the 
Options Committee of the Amex which 
is composed of Amex members and rep¬ 
resentatives of Amex member organiza¬ 
tions. As noted above, several member 
organizations have suggested that the re¬ 
port required under Rule 957 was dupli¬ 
cative of information available to the 
Exchange, time consuming and costly to 
prepare. No other comments were solic¬ 
ited or received. 

The Exchange does not believe any 
burden on competition will be imposed by 
these rules changes. 

On or before November 24. 1976, or 
within such longer period (i) as the 
Commission may designate up to 90 days 
of such date if it finds such longer period 
to be appropriate and publishes its 
reasons for so finding or (ii) as to which 
the above-mentioned self-regulatory or¬ 
ganization consents, the Commission 
will: 

(a) By order approve such proposed 
rule change, or 

(b) Institute proceedings to determine 
whether the proposed rule change should 
be disapproved. 

Interested persons are invited to sub¬ 
mit written data, views and arguments 
concerning the foregoing. Persons desir¬ 
ing to make written submissions should 
file 6 copies thereof with the Secretary 
of the Commission, Securities and Ex¬ 
change Commission, Washington, D.C. 
20549. Copies of the filing with respect 
to the foregoing and of all written sub¬ 
missions will be available for inspection 
and copying in the Public Reference 
Room 1100 L Street, N.W., Washington, 
D.C. Copies of such filings will also be 
available for inspection and copying at 
the principal office of the above-men¬ 
tioned self-regulatory organization. All 
submissions should refer to the file num¬ 
ber referenced in the caption above and 
should be submitted on or before No¬ 
vember 12, 1976. 

For the Commission by the Division of 
Market Regulation pursuant to delegated 
authority. 

George A. Fitzsimmons, 
Secretary . 

October 15, 1976. 

[PR Doc.76-31177 Piled 10-21-76;8:45 am] 


[Release No. 34-12902; Pile No. SR-Amex- 
76-24 J 

AMERICAN STOCK EXCHANGE, INC. 
Self-Regulatory Organizations 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b) (1), as amended by Pub. L. 
No. 94-29, 16 (June 4, 1975), notice is 
hereby given that on October 8, 1976, 
the above-mentioned self-regulatory 
organization filed with the Securities 
and Exchange Commission proposed rule 
changes as follows: 

Exchange’s Statement of the Terms of 
Substance of the Proposed Rule 
Changes 

The American Stock Exchange, Inc. 
(Amex) pursuant to Rule 19b-4 of the 


Securities Exchange Act of 1934 (the 
Act) hereby proposes to amend Rules 963 
and 981 (a) relating to trade comparison 
data and procedures for allocations of 
exercise assignment notices. 

The Board of Governors of the Amex 
approved the amendment to Rules 963 
and 981 (a) on September 9, 1976. 

Exchange’s Statement of Basis and 

Purpose 

RULE 963 

In part. Rule 963 sets forth those items 
of trade data information that are re¬ 
quired to be submitted to the Exchange 
in order to effect the computerized com¬ 
parison and clearance of options transac¬ 
tions by member organizations which are 
clearing members of the Options Clearing 
Corporation ("OCC”). In order for the 
comparison system to accommodate the 
comparison of "as of’’ trades, and thus 
accept trade information which is sub¬ 
mitted on a day other than trade day, 
appropriate input data is required as an 
additional item of trade information and 
it is proposed that Rule 963 be amended 
to reflect such additional requirement. 

RULE 981 

With respect to allocation of exercise 
assignment notices to its clearing mem¬ 
bers, OCC Is permitted to make such as¬ 
signments on a random selection basis in 
which, among other considerations, the 
writing positions of such Clearing Mem¬ 
bers are classified into separate sub¬ 
groups based on the form of margin (i.e., 
escrow receipts, specific deposits or 
other) deposited with OCC (see OCC Rule 
803). 

While Exchange rules require each 
member organization to establish fixed 
procedures for the allocation of exercise 
notices assigned in respect of short posi¬ 
tions in such member organizations’ cus¬ 
tomers’ accounts, Amex Rule 981(a), 
allows member organizations in turn to 
allocate exercise assignment notices on 
the basis of block size (or less than block 
size). However as presently written, the 
rule does not provide for allocations to 
customers on the basis of the type of 
margin deposited with respect to their 
short option positions. Although OCC 
does not normally allocate exercise 
notices on the basis of the type of margin 
deposited (this has only been utilized 
with respect to escrow receipts) it Is im¬ 
portant that Amex firms be able to follow 
OCC directives when, and if, made. Ac¬ 
cordingly, Rule 981(a) is proposed to be 
amended to permit member organizations 
to use the same allocation method utilized 
by OCC to the extent such member orga¬ 
nization has been directed to do so by 
OCC. 

Section 6(b) (5) of the Securities Ex¬ 
change Act of 1934 ("the Act"), in perti¬ 
nent part, requires that the Exchange’s 
rules be designed to protect investors and 
the public interest. The Exchange be¬ 
lieves that the amendments proposed 
with respect to Rules 963 and 981 are 
principally technical in nature and are 
consistent with the protection of inves¬ 
tors who engage in options transactions. 
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NOTICES 


The amendments to Rules 963 and 981 
were considered and approved by the 
Options Committee of the Am ex which is 
composed of Amex members and repre¬ 
sentatives of Amex member organiza¬ 
tions. No other comments were solicited 
or received. 

The Exchange does not believe any 
burden on competition will be imposed 
by these proposed rules changes. 

On or before November 24, 1976, or 
within such longer period (i) as the 
Commission may designate up to 90 days 
of such date if It finds such longer period 
to be appropriate and publishes its rea¬ 
sons for so finding or <ii> as to which the 
above-mentioned self-regulatory orga¬ 
nization consents, the Commission will: 

(a) By order approve such proposed 
rule change, or 

(b) Institute proceedings to determine 
^whether the proposed rule change should 
be disapproved. 

Interested persons are invited to sub¬ 
mit written data, views and arguments 
concerning the foregoing. Persons desir¬ 
ing to make written submissions should 
file 6 copies thereof with the Secretary 
of the Commission, Securities and Ex¬ 
change Commission, Washington, D.C. 
20549. Copies of the filing with respect 
to the foregoing and of all written sub¬ 
missions will be available for inspection 
and copying in the Public Reference 
Room 1100 L Street, N.W., Washington. 
D.C. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above-men¬ 
tioned self-regulatory organization. All 
submissions should refer to the file num¬ 
ber referenced in the caption above and 
should be submitted on or before No¬ 
vember 12, 1976. 

For the Commission by the Division of 
Market Regulation pursuant to delegated 
authority. 

George A. Fitzsimmons, 

Secretary . 

October 18, 1976. 

(FR Doc.76-31176 Filed 10-21-76:8:45 ami 


|R*1. No. 9480: 812*39681 

CORPORATE INCOME FUND SERIES CO., 
INC. 

Application for Exemption 

October 15. 1976, 

Notice is hereby given that The Cor¬ 
porate Income Fund Series Company, 
Inc. (“Applicant”), c/o Merrill Lynch, 
Pierce, Fenner & Smith, Inc., One Liberty 
Plaza, 165 Broadway, New York, New 
York 10006, registered under the Invest¬ 
ment Company Act of 1940 (“Act”) as an 
open-end management investment com¬ 
pany, filed an application on June 14, 
1976 and amendments thereto on August 
25 and October 8, 1976 with regard to its 
Investment Accumulation Program 
(Long-Term). its Investment Accumula¬ 
tion Program (Intermediate Term) and 
its Investment Accumulation Program 
(Preferred Stock) and subsequent In¬ 
vestment Accumulation Programs (here¬ 
inafter collectively referred to as the 
“Programs”) for an order of exemption 


from Sections 15(a) and 16(a) of the 
Act to the extent necessary to permit 
Applicant’s investment advisers and 
directors to serve without prior share¬ 
holder approval until a meeting of each 
Program's shareholders to be held within 
180 days after the effectiveness of each 
of Applicant's Registration Statements 
filed under the Securities Act of 1933. 
All interested persons are referred to the 
application on file with the Commission 
for a statement of the representations 
therein, which are summarized below. 

The Applicant is a corporation formed 
under Maryland law. It proposes to issue 
its shares in various series, each of which 
represents a separate portfolio of securi¬ 
ties. The initial three series of shares to 
be issued are: (A) shares of The Cor¬ 
porate Income Fund Investment Ac¬ 
cumulation Program (Long-Term) which 
will represent a separate portfolio of 
long-term corporate debt securities: (B) 
shares of The Corporate Income Fund 
Investment Accumulation Program (In¬ 
termediate Term) which will represent a 
separate portfolio of intermediate term 
corporate debt securities: and (C) shares 
of Hie Corporate Income Fund Invest¬ 
ment Accumulation Program (Preferred 
Stock) which will represent a separate 
portfolio of corporate preferred stocks. 
Such shares will be offered without sales 
load to the holders of the corresponding 
series of The Corporate Income Fund, 
which consists of a number of different 
unit investment trusts, as a means for the 
automatic reinvestment of distributions 
on such series. It is contemplated that, 
as additional types of series of The Cor¬ 
porate Income Fund unit trust offerings 
are developed, additional Investment Ac¬ 
cumulation Programs following the same 
pattern as the Programs listed above will 
be created as new series of capital stock 
of Applicant. 

The investment advisers (the “Advis¬ 
ers”) of the Applicant with respect to the 
Programs will be (i) an affiliate of Mer¬ 
rill Lynch. Pierce, Fenner & Smith In¬ 
corporated. Cil) Bache Halsey Stuart 
Inc. and (lii) an affiliate of Reynolds 
Securities Inc. Merrill Lynch, Pierce, 
Fenner & Smith Incorporated, Bache 
Halsey Stuart Inc. and Reynolds Securi¬ 
ties Inc. are the current sponsors of The 
Corporate Income Fund. The three direc¬ 
tors of Applicant at the date of filing of 
the second amendment to this applica¬ 
tion are “interested persons” of one of 
the Advisers. Two unafflliated directors 
will replace two affiliated directors and 
will take office prior to the effectiveness 
of the Registration Statements covering 
the shares in the Programs under the 
Securities Act of 1933. 

Section 15(a) of the Act provides, in 
part, that a person may not serve as an 
investment adviser of a registered in¬ 
vestment company except pursuant to a 
written contract which has been ap¬ 
proved by a vote of a majority of the out¬ 
standing voting securities of such 
registered investment company, and Sec¬ 
tion 16(a) of the Act provides, with 
limited exceptions not here relevant, that 
no person shall serve as a director of a 
registered investment company unless 


elected to that office by the holders of 
the outstanding voting securities of such 
company. 

Applicant asserts that the proposed 
investment advisory agreement will com¬ 
ply with the provisions of the Act in all 
respects except that it may not satisfy 
the requirement of advance shareholder 
approval provided in Section 15(a) of the 
Act. Prior to effectiveness under the 
Securities Act of 1933, the persons serv¬ 
ing as directors of the Applicant will 
meet all of the requirements of the Act 
except that they may not satisfy the re¬ 
quirements of Section 16(a) that they be 
elected to that office by holders of the 
outstanding voting securities of the Ap¬ 
plicant. 

All of the directors will stand for elec¬ 
tion, and the investment advisory agree¬ 
ment will be presented for approval by 
the holders of a majority of the outstand¬ 
ing shares of each Program at the meet¬ 
ing of each Program’s shareholders to 
be held within 180 days of effectiveness 
of each of Applicant’s Registration State¬ 
ments under the Securities Act of 1933. 
During the period prior to such meeting, 
the prospectuses used by the Applicant 
in connection with the sale of its shares 
will contain full appropriate information 
concerning the directors and the invest¬ 
ment advisory agreement. 

The Applicant believes that the exemp¬ 
tions requested above should be granted 
because (1) the initial public sharehold¬ 
ers of each Program of the Applicant will 
have full knowledge as to the identity of 
the directors of the Applicant, the initial 
investment advisers and the terms of the 
investment advisory agreement prior to 
their purchase of the shares of the Ap¬ 
plicant and. (2) the public shareholders 
of each Program of the Applicant will 
have an opportunity, voting as a sepa¬ 
rate Program consistent with Rule 18f-2 
under the Act, to pass on the election of 
the directors and the investment advi¬ 
sory agreement within 180 days of effec¬ 
tiveness of Applicant’s Registration 
Statements under the Securities Act of 
1933. 

Section 6(c) authorizes the Commis¬ 
sion by order upon application to exempt, 
conditionally or unconditionally, any 
person, security, or transaction, or any 
class or classes of persons, securities or 
transactions, from any provision or pro¬ 
visions of the Act or any rule or regula¬ 
tion thereunder, if and to the extent that 
such exemption is necessary or appropri¬ 
ate in the public interest and consistent 
with the protection of investors and the 
purposes fairly intended by the policy 
and provisions of the Act. Applicant sub¬ 
mits that the exemptions here requested 
are appropriate In the public interest, 
consistent with the protection of inves¬ 
tors and the purposes of the Act. 

Notice is further given that any inter¬ 
ested person may, not later than Novem¬ 
ber 9. 1976, at 5:30 p.m., submit to the 
Commission in writing a request for a 
hearing on the matter accompanied by 
a statement as to the nature of his inter¬ 
est, the reason for such request, and the 
issues, if any, of fact or law proposed to 
be controverted, or he may request that 
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he be notified if the Commission should 
order a hearing thereon. Any such com¬ 
munication should be addressed: Secre¬ 
tary, Securities and Exchange Commis¬ 
sion, Washington, D.C. 20549. A copy of 
such request shall be served personally or 
by mail upon Applicant at the address 
stated above. Proof of such service (by 
affidavit, or in the case of an attorney- 
at-law, by certificate) shall be filed con¬ 
temporaneously with the request. As 
provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, 
an order disposing of the application will 
be issued as of course following 6aid date 
unless the Commission thereafter orders 
a hearing upon request or upon the Com¬ 
mission’s own motion. Persona who re¬ 
quest a hearing, or advice as to whether 
a hearing is ordered, will receive any 
notices and orders issued in this matter, 
including the date of the hearing (if or¬ 
dered) and any postponements thereof. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary . 

|FR Doc.76-31172 Filed 10-21-76;8:45 am] 


[Release No. 19716; 70-5917) 

DELMARVA POWER & LIGHT CO. 

Proposed Issuance of Secured Promissory 
Note to Repay State Pollution Control 
Bonds 

October 15, 1976. 

Delmarva Power & Light Company 
- Delmarva”), 800 King Street, Wilming¬ 
ton, Delaware 19899, a registered holding 
company, has filed an application-decla¬ 
ration with this Commission pursuant 
to Sections 6(a), 7, 9(a) (1). 10 and 12(d) 
of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rules 44(b)(3) 
and 50 promulgated thereunder regard¬ 
ing the following proposed transactions. 
AH interested persons are referred to the 
application-declaration, which is sum¬ 
marized below, for a complete statement 
of the proposed transactions. 

Delmarva is currently building a new 
400,000 kilowatt coal fired generating 
unit at its Indian River generating sta¬ 
tion located in Millsboro, Delaware, at a 
total cost of approximately $216,000,000. 
This unit is known as Indian River Unit 
No. 4 and is expected to be in commer¬ 
cial operation by mid-1979. The Del¬ 
marva is also improving, as well as re¬ 
placing, certain precipitators on existing 
generating Unit Nos. 1, 2, and 3 at this 
station which work is not expected to 
cost in excess of $8,000,000 and is ex¬ 
pected to be completed by mid-1977. 

In order to comply with applicable 
state environmental control standards 
with respect to air and water quality, it 
will be necessary to construct as part of 
Indian River Unit Nos. 1. 2. 3. and 4. cer¬ 
tain pollution control facilities (“Facili¬ 
ties”) Delmarva proposes to enter into a 
l dilution Control Facilities Agreement 
with the Department of Community Af- 
iairs and Economic Development of the 
State of Delaware (“Department”), a 


public corporate body which authorized 
Delmarva to finance the Facilities for 
Unit Nos. 1, 2, 3, and 4 of its Indian 
River generating station through Its pro¬ 
gram for the issuance of tax exempt rev¬ 
enue bonds. The authorization contem¬ 
plates the issuance by the Department 
of its pollution control revenue bonds 
for the purpose of reimbursing Delmar¬ 
va the cost of constructing and equip¬ 
ping the Units with the required Facili¬ 
ties in consideration of Dehnarva’s agree¬ 
ment to provide funds for repayment of 
the bonds, with interest. 

Delmarva proposes to sell the Facilities 
to the Department in consideration for 
the proceeds of the bonds and to enter 
into an Agreement of Sale (“Agree¬ 
ment”) with the Department. This 
Agreement provides for the issuance by 
the Department of its pollution control 
revenue bonds in principal amount not 
in excess of $40,000,000 to cover the cost 
of construction of the Facilities. The pro¬ 
ceeds of the sale of the bonds will be 
deposited by the Department with the 
Trustee under an Indenture of Trust 
(“Indenture”) to be entered into be¬ 
tween tlie Department and said Trustee. 
Delmarva will receive the proceeds in ex¬ 
change for its conveyance of title to the 
Facilities to the Department and the De¬ 
partment will then sell the Facilities back 
to Delmarva under an installment sale 
contract, whereupon title to the Facilities 
will pass back to Delmarva upon comple¬ 
tion. The Trustee will disperse said pro¬ 
ceeds on the basis of verified construction 
expenditures for the Facilities. 

Delmarva will secure its installment 
payments under the installment sale con¬ 
tract by issuing a pollution control obli¬ 
gation (“Note”) to the Trustee wiiich 
Note will be securied by a lien on the 
equipment, under a security agreement, 
subject only to Delmarva’s existing first 
mortgage bond indenture provisions. The 
note payments made by Delmarva will 
constitute satisfaction of its obligation to 
pay the purchase price in accordance 
with the Agreement and the balance due 
on the Note will be reduced in amounts 
corresponding to the payments made by 
Delmarva to the Trustee. 

The installments of principal due and 
payable in accordance with the install¬ 
ment sale contract will correspond in date 
and amount to the stated maturities and 
mandatory sinking fund payments on the 
pollution control bonds issued by the De¬ 
partment. Bonds issued under this pro¬ 
posal will mature no later than 25 years 
from the date of issuance and it is con¬ 
templated interest payments thereon will 
be paid semi-annually. Interest on the 
pollution control obligations will be at 
the rates, and will be payable at times 
corresponding to the rates of interest 
and times of payment thereof on the 
bonds issued by the Department. 

It is proposed that the bonds will be 
entitled to the benefit of serial matu¬ 
rities and or a mandatory redemption 
.sinking fund calculated to retire not less 
than 25% of the aggregate principal 
amount of the issue prior to maturity. 
After they have been outstanding for 10 
years, the bonds shall be redeemable at 


an initial redemption price of 103% de¬ 
clining annually at the rate of l /z% for 
6 years after which time the bonds may 
be redeemed at par. 

The Agreement will provide that Del¬ 
marva may prepay the purchase price 
without premium plus accrued interest if 
unreasonable burdens of excessive liabil¬ 
ities shall have been imposed upon the 
Department or Delmarva with respect to 
the project or the operation thereof. 
Such liabilities will not be limited to 
those Federal and State taxes that had 
not been imposed as of the date of the 
Agreement. The Agreement will also oro- 
vide that Delmarva may prepay the pur¬ 
chase price together with applicable 
premiums and accrued interest at any 
time on or after 10 years from the date 
of issuance of the bonds in accordance 
with the optional redemption schedule 
provided in the Indenture. 

The Agreement will also obligate Del¬ 
marva to pay the fees and charges of the 
Trustee. The Indenture will provide that 
upon any declaration of acceleration of 
payment the issuing Department and the 
Trustee shall immediately declare an 
amount equal to all amounts then due 
and payable on the bonds to be imme¬ 
diately due and payable on the Delmarva 
Note held by the Trustee. 

It is contemplated that the bonds will 
be sold by the Department in accordance 
with arrangements with a group of 
underwriters represented by Blyth East¬ 
man Dillon & Co. Incorporated, Kidder 
Peabody & Co. and The First Boston 
Corporation. The Agreement will provide 
that the terms of the bonds and their 
sale by the Department shall be satis¬ 
factory to Delmarva. Interest received on 
the Series 1976 Bonds will be exempt 
from all present Federal income taxes ex¬ 
cept with respect to interest on any 
Series 1976 Bond for any period during 
which such Series 1976 Bond is held by 
a person who is a substantial user of the 
project or any person considered to be 
related to such person w ithin the mean¬ 
ing of section 103(c) <6)(C) of the In¬ 
ternal Revenue Code of 1968, as amended. 
Interest on the Series 1976 Bonds will 
also be exempt from all present Delaw are 
income tax. 

The Public Service Commission of the 
State of Delaware will authorize the pro¬ 
posed issuance of the bonds and the 
transfer of title to the Facilities. No other 
State or Federal commission, other than 
this Commission, has jurisdiction over 
the proposed transactions by Delmarva. 
The fees and expenses expected to be in¬ 
curred in connection with these trans¬ 
actions will be supplied by amendment. 

The issuance and delivery of the Del¬ 
marva Note to the Department is ex¬ 
pected from the competitive bidding re¬ 
quirements of Rule 50 by reason of clause 
(a)(5) thereof on the grounds that the 
Note will be issued and delivered solely 
to secure Delmarva’s obligations to the 
Department and no public offering by 
Delmarva is to be made. 

Notice is further given that any in¬ 
terested person may. not later than No¬ 
vember 9, 1976, request in writing that 
a hearing be held on such matter, stat- 
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Ing the nature of Ills interest, the rea¬ 
sons for such request, and the issues of 
fact or law raised by said application- 
declaration which he desires to contro¬ 
vert; or he may request that he be noti¬ 
fied if the Commission should order a 
hearing thereon. Any such request should 
be addressed: Secretary, Securities and 
Exchange Commission, Washington. D.C. 
20549. A copy oi .* uch request should be 
served personally or by mail upon the 
applicant-declarant at the above stated 
address, and proof of service (by affidavit 
or. in the case of an attorney at law, by 
certificate) should be filed with the re¬ 
quest. At any time after said date, the 
application-declaration, as amended or 
as it may be further amended, may be 
permitted and granted as provided in 
Rule 23 of the General Rules and Regu¬ 
lations promulgated under the Act, or 
the Commission may grant exemption 
from such rules as provided in Rules 
20(a) and 100 thereof or take such other 
action as it may deem appropriate. Per¬ 
sons who request a hearing or advice as 
to whether a hearing is ordered will re¬ 
ceive any notices and orders issued in 
this matter, including the date of the 
hearing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division of 
Corporate Regulation, pursuant to dele¬ 
gated authority. 

George A. Fitzsimmons, 

Secretary. 

[FR Doc.76-31173 Piled 10-21-76;8:45 am] 


(Release No. 9481: 812-3987) 

EQUITY EXCHANGE FUND 
Application for Exemption 

October 15,1976. 

Notice is hereby given that Equity Ex¬ 
change Fund (a Limited Partnership)* 
(“Applicant”) 1500 Walnut Street. Phil¬ 
adelphia, Pennsylvania 19102,. an open- 
end, diversified, management investment 
company registered under the Invest¬ 
ment Company Act of 1940 (“Act”), filed 
an application on August 30, 1976 and 
amendments thereto on September 30. 
1976 and October 13, 1976 for an order, 
pursuant to Section 6(c) of the Act, ex¬ 
empting Applicant from the provisions 
of Sections 2(a) (3), 2(a) (19), and 22(e) 
of the Act to the extent discussed below. 
All interested persons are referred to the 
application on file with the Commission 
for a statement of the representations 
contained therein, which are summar¬ 
ized below\ 

Applicant states that it is a limited 
partnership operating under a Restated 
Partnership Agreement and Certificate 
of Limited Partnership filed on Septem¬ 
ber 2, 1976 (“Partnership Agreement”) 
under the Uniform Limited Partnership 
Acts of the States of New Jersey (“New 
Jersey Act”) and California (“California 
Act”) (collectively. “Partnership Acts”), 
which was amended on September 20, 
1976 and October 9, 1976. Applicant 
states that it filed a Notification of Reg¬ 
istration on Form N-SA and a Registra¬ 


tion Statement on Form S-5 to register 
its Units of Limited Partnership Interest 
(“Shares”) for sale under the Securities 
Act of 1933. 

Applicant states that its purpose is to 
provide an investment medium to per¬ 
sons having substantial holdings of in¬ 
dividual securities acceptable to it and 
with relatively large unrealized capital 
appreciation who wish to excliange such 
holding for its Shares without incurring 
federal capital gains tax liability by rea¬ 
son of the exchange. 

Applicant further states that it has 
received a ruling from the Internal 
Revenue Sendee that for Federal income 
tax purposes Applicant will be treated as 
a partnership and not as an association 
taxable as a corporation. 

In its Registration Statement on Form 
S-5, which is incorporated by reference 
in the application. Applicant states that 
it has received an opinion of counsel re¬ 
garding certain tax consequences of such 
an exchange. 

Applicant states that Butcher & 
Singer, a registered broker-dealer mem¬ 
ber of the New York Stock Exchange, 
will act as Dealer-Manager for Ap¬ 
plicant and Federated Securities Corp., 
a subsidiary of Federated Investors, Inc., 
will act as Co-Dealer Manager. 

Applicant further states that the Cali¬ 
fornia Act, in the opinion of its Cali¬ 
fornia counsel, permits limited partners 
to exercise voting rights necessary to per¬ 
mit it to comply with the Act. It will 
further file opinions of its California 
and New Jersey counsels that it has been 
legally formed and organized and is 
validly existing as a limited partnership 
under the Partnership Acts; and that if, 
because of the existence or exercise of 
those voting rights, the limited partners 
are held to be liable as general partners 
to its creditors, then, to the extent its 
assets and insurance are insufficient to 
reimburse a limited partner, such limited 
partner would have recourse against the 
general partners. 

Applicant submits that as a limited 
partnership, it will have two classes of 
partners: general partners and limited 
partners < collectively, “Partners”); that 
the entire interest of the Partners will 
be divided into Shares; that all Shares 
will have equal rights and equal partici¬ 
pation in its profits and losses and one 
vote per Share on matters to be voted 
upon by Partners; that all Shares are re¬ 
deemable; and that because of Appli¬ 
cant’s nature, its initial portfolio of se¬ 
curities may have a relatively low tax 
basis, with the result that any sales of 
portfolio securities made to meet re¬ 
demptions may involve the realization of 
relatively large capital gains by Appli¬ 
cant. Applicant reserves the right to re¬ 
deem its Shares in whole or in part 
either in cash or by the distribution of 
one or more portfolio securities in kind. 

Applicant states that it has nine gen¬ 
eral partners, of which seven are indi¬ 
viduals and tw r o are corporations; and 
that the corporate general partners are 
Equity Exchange Fund Management 
Oorp., the investment adviser (“Advis¬ 


er”), and Equity Investors Corporation 
(“Investors”). 

Applicant states that its Partnership 
Agreement provides that the Partner¬ 
ship will be managed by those general 
partners who are individuals (“Manag¬ 
ing General Partners”); that any Gen¬ 
eral Partner which is a corporation, as¬ 
sociation. partnership, joint venture or 
trust shall act as a Non-Managing Gen¬ 
eral Partner and shall take no part in the 
management, conduct or operation of 
the Applicant’s business, unless there are 
no remaining Managing General Part¬ 
ners; and that in such event, the Non- 
Managing General Partner shall call a 
special meeting of Partners to elect suc¬ 
cessor Managing General Partners with¬ 
in 120 days of the date the last Manag¬ 
ing General Partner shall cease to act 
in such capacity. 

Applicant asserts that the Managing 
General Partners will perform the same 
functions as directors of incorporated in¬ 
vestment companies registered under the 
Act: that its Managing General Partners 
shall act only by majority vote at a 
meeting or by unanimous written con¬ 
sent without a meeting, unless otherwise 
required by the Act with respect to any 
particular action; that each Managing 
General Partner will have one vote; and 
that the Managing General Partners 
may appoint agents to perform duties 
for or on behalf of Applicant, and may 
appoint an Executive Committee, w r hich 
shall consist of two or more Managing 
General Partners. Applicant submits 
that a single Managing Partner or Man¬ 
aging General Partners constituting less 
than a majority of Managing General 
Partners shall not have authority to act 
on its behalf or to bind it except when 
acting as an Executive Committee or 
otherwise pursuant to delegated author¬ 
ity of the Managing General Partners as 
provided in the Partnership Agreement. 

Applicant will file an opinion of coun¬ 
sel that the division of managerial func¬ 
tions set forth in the Partnership Agree¬ 
ment is permitted under the Partnership 
Acts. 

Applicant represents that its ruling 
from the Internal Revenue Service re¬ 
quires its General Partners to maintain 
in the aggregate an interest of at least 
1 % in each material item of partnership 
income, gain, loss, deduction, and credit. 
Applicant states that in order to meet 
this condition, the Partnership Agree¬ 
ment provides that the initial general 
partners shall, as a group, make capital 
contributions in an amount not less than 
1% of the total capital contributions of 
both the limited partners and the gen¬ 
eral partners; and that to insure con¬ 
tinued satisfaction of this 1% require¬ 
ment, Investors has undertaken that at 
all times while a Non-Managing General 
Partner, it will owm at least a sufficient 
amount of Applicant’s outstanding 
Shares so that the general partners, as 
a group, shall ow r n at least 1% of such 
Shares. Applicant states that Investors 
has further undertaken that it will not 
withdraw as a Non-Managing General 
Partner, except on two years’ notice, or 
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upon the earlier assumption by another 
general partner of this 1% requirement; 
provided, however, that in the event that 
Applicant terminates its investment ad¬ 
visory contracts with both Adviser and 
Federated Research Corp., its sub-adviser 
and an affiliate of Investors, it will re¬ 
main as a Non-Managing General Part¬ 
ner and continue to own a sufficient 
amount of Applicant’s outstanding 
Shares to satisfy this 1% requirement 
for one year or until the earlier appoint¬ 
ment of a successor Non-Managing Gen¬ 
eral Partner which undertakes to satis¬ 
fy this 1% requirement. 

Applicant represents that prior to the 
public offering of Shares, its general 
partners will have, in the aggregate, a 
tangible net worth of not less than $2,- 
500,000, exclusive of their investment in 
Applicant and undertakes that its Gen¬ 
eral Partners at all times will continue 
to have at least such net worth. 

Applicant represents further that it 
will be named as an insured in a brokers* 
blanket bond in an amount of not less 
than $10,000,000, which coverage will in¬ 
clude its general partners and coverage 
for dishonest or fraudulent trading by 
employees, and that it will also be a 
named insured in an errors and omis¬ 
sions insurance policy providing coverage 
up to a maximum amount of $5,000,000, 
with a $20,000 deductible for any one 
claim. Applicant states that it will not 
voluntarily cancel such insurance. 

Applicant states that, although owner¬ 
ship of Shares will not entitle a limited 
partner to take part in the control of the 
business, each Share shall carry one vote 
on all matters to be voted upon by Part¬ 
ners. Applicant further states that the 
Partnership Agreement provides that a 
limited partner may assign any or all of 
his interest by written instrument of as¬ 
signment in form and substance satis¬ 
factory to the Managing General Part¬ 
ners, provided that ci) the assignee 
agrees to become a substituted limited 
partner, and (ii) the Managing General 
Partners consent to such assignment and 
substitution. Applicant represents that 
the admission of an assignee as a sub¬ 
stituted limited partner is also condi¬ 
tioned upon the assignee’s written ac¬ 
ceptance and adoption of all of the 
terms and provisions of the Partnership 
Agreement, and the recording of an ap¬ 
propriate amendment to the Partner¬ 
ship Agreement. Applicant indicates that 
the Managing General Partners have 
stated that it is their intention to con¬ 
sent to assignments by wray of gifts or 
personal estate planning (for example, 
transfers to trusts). Applicant states that 
it will process amendments to the Part¬ 
nership Agreement daily to reflect 
changes in partnership interests. 

Section 2<a) (19) 

Section 10(a) of the Act provides that 
no registered investment company shall 
have a board of directors more than 60 
percent of the members of which are 
persons who are “interested persons” of 
Huch registered company. Section 2<a) 
G2) of the Act defines “director” to in¬ 
clude any director of a corporation or 


any person performing similar functions 
with respect to any organization whether 
incorporated or unincorporated. 

Section 2(a) (19) < A) of the Act pro¬ 
vides, in part, that an “interested person” 
of another person, when the other per¬ 
son is an investment company, means 
(1) any affiliated person of such invest¬ 
ment company, and (2) any interested 
person of any investment adviser for 
such company. Section 2(a) (19) (B) of 
the Act provides, in part, that an “affili¬ 
ated person” of an investment adviser is 
an “interested person” of such invest¬ 
ment adviser. 

Applicant represents that five of its 
individual Managing General Partners, 
who it believes otherwise are non-inter- 
ested persons of Adviser and Applicant, 
could arguably be deemed to be inter¬ 
ested persons of Adviser and Applicant 
by virtue of being co-partners of Adviser. 
Applicant states that five of its Man¬ 
aging General Partners serve as non¬ 
in terested directors of other investment 
companies advised by investment advis¬ 
ers which are controlled by Federated 
Investors, Inc., the parent of both Appli¬ 
cant’s sub-adviser and Investors. 

Applicant submits that such a finding 
would conflict with the intention of Sec¬ 
tion 2<a)(19> which provides that “no 
person shall be deemed to be an inter¬ 
ested person of an investment company 
solely by reason of * * * his being a 
member of its board of directors • * •••; 
but to resolve this conflict and assure 
compliance with the provisions of Sec¬ 
tion 10(a) of the Act, by Applicant and 
the other investment companies on whose 
Boards these persons serve, Applicant re¬ 
quests that it and its general partners 
be exempted from the provisions of Sec¬ 
tion 2(a) * 19) to the extent that the gen¬ 
eral partners would otherwise be deemed 
to be interested persons of any other per¬ 
son solely because they are general part¬ 
ners of the Applicant or co-partners in 
Applicant of general partners who are 
otherwise interested persons of Ap¬ 
plicant. 

Section 22<e) 

Section 22‘e> provides, in part, that 
no registered investment company shall 
suspend the date of redemption or post¬ 
pone the date of payment or satisfaction 
upon redemption of any redeemable se¬ 
curity in accordance with its terms for 
more than seven days after tender of 
such security. Section 47(b) of the Act 
provides, in part, that every contract the 
performance of which involves the viola¬ 
tion of, or the continuance of any rela¬ 
tionship or practice in violation of, any 
provision of the Act, or any rule, regula¬ 
tion, or order thereunder shall be void. 

As stated above, the Applicant’s Gen¬ 
eral Partners have undertaken to hold a 
minimum of 1% of its outstanding 
Shares. Applicant asserts that, neverthe¬ 
less, the General Partners could tender 
their Shares for redemption in violation 
of the undertaking and the Partnership 
Agreement and could allege upon so 
doing that the provision was in contra¬ 
vention of Section 22(e) and therefore, 
void under Section 47(b). Applicant sub¬ 
mits that this restraint upon redemption 


is similar to a commitment with respect 
to original subscribers who hold shares 
with investment intent and that it would 
not adversely affect, but rather be for 
the benefit of, the public investors. Ap¬ 
plicant therefore seeks an exemption 
from Section 22(e) allowing it to obtain 
enforcement of that undertaking in the 
event of its violation. 

Section 2(a)(3) 

Section 2(a>(3) of the Act in part de¬ 
fines an “affiliated person” of another 
person as “any . . . partner of such other 
person.” Applicant states that its inves¬ 
tors will be limited partners and thereby 
may. pursuant to Section 2(a)(3), be 
deemed its affiliated persons. Applicant 
submits that its limited partners will be 
equivalent to shareholders of an invest¬ 
ment company organized as a corpora¬ 
tion. Applicant further states that the 
extension of “affiliated person” status to 
such persons creates the possibility of 
violation of the provisions of Section 17 
of the Act upon the redemption of Shares 
by a distribution of portfolio securities 
in kind, and renders meaningless those 
provisions of Section 2(a)(3) that re¬ 
quire a minimum percentage ownership 
before a shareholder is considered an 
affiliated person. Applicant therefore 
requests an exemption from the provi¬ 
sions of Section 2(a)(3) so that no per¬ 
son will be considered an “affiliated per¬ 
son” of Applicant solely by reason of 
being a limited partner of the Fund. 

Section 6(c) of the Act provides, in 
part, that the Commission may by order 
upon application conditionally or un¬ 
conditionally exempt any person, secu¬ 
rity. or transaction or any class or classes 
of persons, securities, or transactions, 
from any provisions of the Act, if and 
to the extent such exemption is neces¬ 
sary or appropriate in the public interest 
and consistent with the protection of in¬ 
vestors and the purposes fairly intended 
by the policy and provisions of the Act. 
Applicant submits that the requested ex¬ 
emptions are necessary and appropriate 
in the public interest and consistent with 
the protection of investors and the pur¬ 
poses of the Act. 

Notice is further given that any inter¬ 
ested person may, not later than Novem¬ 
ber 8. 1976 at 5:30 p.m., submit to the 
Commission in writing a request for a 
hearing on the matter accompanied by 
a statement as to the nature of his inter¬ 
est, the reason for such request, and the 
issues, if any. of fact of law proposed to 
be controverted, or he may request that 
he be notified if the Commission shall 
order a hearing thereon. Any such com¬ 
munication should be addressed: Secre¬ 
tary, Securities and Exchange Commis¬ 
sion, Washington. D.C. 20549. A copy of 
such request shall be served personally 
or by mall upon Applicant at the address 
stated above. Proof of such service (by 
affidavit or in case of attorney at law 
by certificate) shall be filed contempo¬ 
raneously with the request. As provided 
by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order dis¬ 
posing of the application will be issued 
as of course following said date unless! 
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the Commission orders a hearing upon 
request or upon the Commission’s own 
motion. Persons who request a hearing, 
or advice as to whether a hearing is 
ordered, will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) and 
any postponements thereof. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons, 

Secretary. 

[FR DOC.7G-3U74 Filed 10-21-76,8:45 amj 

| Release No. 19715, 70-59121 

WESTERN MASSACHUSETTS ELECTRIC 
CO. 

Proposed Issuance and Sale of First Mort¬ 
gage Bonds at Competitive Bidding and 
the Issuance and Sale of Unsecured 
Promissory Notes to Banks 

October 15,1976. 

Notice is hereby given that Western 
Massachusetts Electric Company ( 4 ‘WM 
ECO”), 174 Brush Hill Avenue. West 
Springfield. Massachusetts 01089. an 
electric utility subsidiary company of 
Northeast Utilities (“NU”>, a registered 
holding company, has filed an applica¬ 
tion-declaration with this Commission 
pursuant to the Public Utility Holding 
Company Act (“Act”). designating Sec¬ 
tions 6(a). 6(b) and 7 of the Act and 
Rule 50(a) (2) promulgated thereunder 
as applicable to the following proposed 
transactions. All interested persons are 
referred to the application-declaration, 
which is summarized below, for a com¬ 
plete statement of the proposed transac¬ 
tions. 

WMECO proposes to issue and sell, 
subject to the competitive bidding re¬ 
quirements of Rule 50 under the Act, up 
to $30,000,000 principal amount of its 
First Mortgage Bonds, Series M. —%» 
due November 1, 2006 (“Bonds”). The 
interest rate (which shall be a multiple 
of V 8 of 1%) and the price, exclusive of 
accrued interest, to be paid to WMECO 
(which shall not be less than 100% nor 
more than 102.75% of the principal 
amount thereof) will be determined by 
the competitive bidding. WMECO will 
publicly invite written proposals for the 
purchase of the Bonds at least six days 
prior to entering into any contract or 
agreement for their sale. 

The Bonds will be issued under the 
First Mortgage Indenture and Deed of 
Trust (“the Mortgage Indenture”) dated 
as of August 1, 1954, between the Com¬ 
pany and The First National Bank of 
Boston, Successor Trustee, as heretofore 
supplemented and amended by inden¬ 
tures supplemental thereto and as to be 
further supplemented and amended by 
a Forty-third Supplemental Indenture 
to be dated as of November 1, 1976. The 
terms shall include a provision that no 
Bonds shall be redeemed at the applica¬ 
ble optional redemption price prior to 


November 1, 1981, if such redemption is 
for the purpose of or in anticipation of 
refunding such Bonds through the use, 
directly or indirectly, of funds borrowed 
by WMECO at an effective interest cost 
to WMECO of less than the effective in¬ 
terest cost to WMECO of the Bonds. 

WMECO also proposes prior to the sale 
of the Bonds to issue and sell its un¬ 
secured promissory notes equally to 
Chemical Bank and Citibank, N.A. in the 
aggregate principal amount of $20,000,- 
000, maturing in 1980 in four equal semi¬ 
annual installments, the final installment 
being payable five years from the date 
thereof and bearing interest at a rate per 
annum of (i) 118% of the prevailing 
prime rate of Chemical Bank during the 
initial year, (ii) 120% of the prime rate 
during the second year, (iii) 122% of the 
prime rate during the third year and (iv) 
124% of the prime rate thereafter (“the 
Bank Loan”). Assuming a prime rate of 
6%%, the effective interest rate will be 
as follows: first year at 118% =7.965%; 
second year at 120%=8.10%; third year 
at 122% =8.235%; and, thereafter at 
124%=8.370%. The Bank Loan will be 
subject to a commitment fee of \ 2 of 1% 
per annum on the amount of the ag¬ 
gregate commitment from the date of 
execution of the loan agreement. Pur¬ 
suant to the loan agreement under which 
the promissory notes are to be issued, 
WMECO can prepay the Bank Loan at 
any time without premium or penalty 
and any prepayment of the Bank Loan 
will be permitted only if each payment 
is made between the banks on a pro rata 
basis. There are no compensating bal¬ 
ances required in connection with the 
Bank Loan. 

The sale of the Bonds and the Bank 
Loan are separate transactions and are 
not contingent upon each other. The net 
proceeds from the issue and sale of the 
Bonds will be used to repay $20,000,000 
in advances from NU and a portion of 
WMECO’s short-term borrowings in¬ 
curred. in part, to finance WMECO’s con¬ 
struction program. The proceeds from 
the Bank Loan will be used to repay a 
portion of WMECO’s short-term borrow¬ 
ings. Short-term borrowings are esti¬ 
mated to total $55,000,000 prior to the 
sale of the Bonds and Bank Loan. 
WMECO estimates that short-term bor- 
row T ings will be about $25,000,000 at De¬ 
cember 31. 1976. 

WMECO's 1976-1977 construction pro¬ 
gram is expected to total about $54,600,- 
000 ($35,400,000 in 1976 and $19,200,000 
in 1977). assuming the contemplated sale 
by WMECO of part of its interest in 
Millstone Unit No. 3 and all or substan¬ 
tially all of its interest in Pilgrim Unit 
No. 2 is consummated in 1976. 

It is stated that the Massachusetts De¬ 
partment of Public Utilities and the Con¬ 
necticut Public Utilities Control Author¬ 
ity have jurisdiction over the proposed 
issuance of the Bonds and the Bank 
Loan by WMECO. It is further stated 
that no other State commission and no 
Federal commission, other than this 


Commission, has jurisdiction over the 
proposed transaction. A statement of the 
fees and expenses to be incurred in con¬ 
nection with the transactions will be 
supplied by amendment. 

Notice is further given that any in¬ 
terested person may, not later than No¬ 
vember 8, 1976, request in writing that 
a hearing be held on such matter, stating 
the nature of his interest, the reasons for 
such request, and the issues of fact or 
law raised by said application-declara¬ 
tion which he desires to controvert; or 
he may request that he be notified if the 
Commission should order a hearing 
thereon. Any such request should be ad¬ 
dressed: Secretary, Securities and Ex¬ 
change Commission, Washington, D.C. 
20549. A copy of such request should be 
served personally or by mail upon the 
applicant-declarant at the above-stated 
address, and proof of service (by affidavit 
or, in case of an attorney at law, by cer¬ 
tificate) should be filed with the request. 
At any time after said date, the appli¬ 
cation-declaration, as filed or as it may 
be amended, may be granted and per¬ 
mitted to become effective as provided 
in Rule 23 of the General Rules and 
Regulations promulgated under the Act. 
or the Commission may grant exemption 
from such rules as provided in Rules 20 
(a) and 100 thereof or take such other 
action as it may deem appropriate. Per¬ 
sons who request a hearing or advice as 
to whether a hearing is ordered will re¬ 
ceive any notices and orders issued in 
this matter, including the date of the 
hearing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority. 

George A. Fitzsimmons, 
Secretary. 

[FR Doc.76-31175 Filed 10-21-76;8:45 ami 


SMALL BUSINESS 
ADMINISTRATION 

DETROIT DISTRICT ADVISORY COUNCIL 
Meeting 

The Small Business Administration 
Detroit District Advisory Council will 
hold a public meeting at 10:00 a.m., Tues¬ 
day, November 9. 1976, at the Hyatt- 
Regency Hotel, Dearborn, Michigan, to 
discuss such matters as may be presented 
by members, staff of the Small Business 
Administration or others present. Reg¬ 
istration will begin at 8:00 a.m., for fur¬ 
ther information write or call Raymond 
L. Harshman, U.S. Small Business Ad¬ 
ministration, Patrick V. McNamara 
Building, 477 Michigan Avenue, Detroit, 
Michigan 48226. (313) 226-7260 
Dated: October 13, 1976. 

Henry v. Z. Hyde, Jr.. 

Deputy Advocate for 
Advisory Councils. 

[FR Doc.76-31144 Filed 10-21-76:8:45 am] 
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[Delegation of Authority No. 12-A; 

Amendment 3] 

DIRECTOR, OFFICE OF COMMUNITY DE¬ 
VELOPMENT AND CHIEF, UNDERWRIT¬ 
ING DIVISION 

Surety Bond Authority 

Delegation of Authority No. 12-A (Re¬ 
vision 1), (38 FR 18595). as amended 
(40 FR 6395 and 40 FR 10522). is further 
amended to delegate certain surety bond 
authority to the Director, Office of Com¬ 
munity Development and Chief, Under¬ 
writing Division. Actions taken prior to 
the effective date hereof are hereby rati¬ 
fied to the extent that they would have 
been authorized under this delegation 
had the delegation been in effect and 
continue to be in effect from the effective 
date hereof. Delegation of Authority No. 
12-A (Revision 1) is amended to read as 
follows: 

I. Pursuant to the authority delegated 
by the Administrator to the Associate Ad¬ 
ministrator for Finance and Investment 
in Delegation of Authority No. 12 (38 FR 
13063), as amended (38 FR 16001, 38 FR 
26509, 40 FR 8398, 40 FR 18054 and 41 FR 
42994), the following authority is hereby 
delegated to the specific positions as in¬ 
dicated herein: 


F. Director , Office of Community De¬ 
velopment. 

• • • # • 

8 a. To guarantee sureties of small busi¬ 
ness against portions of losses resulting 
from the breach of bid, payment, or per¬ 
formance bonds on contracts up to the 
statutory limit. 

• • • • • 

H. Chief , Underwriting Division . 

• • • * • 

4.a. To guarantee sureties of small bus¬ 
iness against portions of losses resulting 
from the breach of bid, payment, or per¬ 
formance bonds on contracts up to the 
statutory limit. 

• • • * • 

Effective date: September 1, 1976. 

John T. Wettach, 
Associate Administrator for 
Finance and Investment . 

(PR Doc.76-31142 Piled 10-21-76:8:45 amj 


| License No. 04/05-0086] 

DIXIE CAPITAL CORPORATION 
Surrender of License 

Notice is hereby given that, pursuant 
to § 107.105 of the Small Business Ad¬ 
ministration (SBA) Rules and Regula¬ 
tions governing Small Business Invest¬ 
ment Companies (13 CFR 107.105 
(1976)), Dixie Capital Corporation 
‘Dixie), 2210 Gas Light Tower, Atlanta, 
Georgia 30303, Incorporated under the 
laws of the State of Georgia has sur¬ 
rendered its License No. 04/05-0085. is¬ 
sued by SBA on February 26, 1964. 

Dixie, has complied with all conditions 
set forth by SBA for the surrender of its 
license. 


Therefore, under the authority vested 
by the Small Business Investment Act of 
1958, as amended, and pursuant to the 
above-cited Regulation, the license of 
Dixie is hereby accepted and It Is no 
longer licensed to operate as a Small 
Business Investment Company. 

(Catalog of Federal Domestic Assistance 
Program No. 69.011, Small Business Invest¬ 
ment Companies.) 

Date: October 14,1976. 

Peter F. McNeish, 
Deputy Associate 
Administrator for Investment . 

(FR Doc.76-31143 Filed 10-21-76:8:45 am] 

VETERANS ADMINISTRATION 

STATION COMMITTEE ON EDUCATIONAL 
ALLOWANCES 

Hearing 

Notice is hereby given pursuant to sec¬ 
tion V, Review Procedure and Hearing 
Rules. Station Committee on Educational 
Allowances that on Tuesday, November 
16. 1976, at 9 am., the Denver Regional 
Office Station Committee on Educational 
Allowances shall, in the Hearings Room 
of the Denver Veterans Administration 
Regional Office, conduct a hearing to 
determine whether Veterans Administra¬ 
tion benefits to all eligible persons en¬ 
rolled in Elba Systems Corporation, 5909 
East 38th Avenue. Denver. Colorado 
should be discontinued, as provided in 38 
CFR 21.4134, because a requirement of 
law Is not being met or a provision of 
the law has been violated. All interested 
persons shall be permitted to attend, ap¬ 
pear before, or file statements with the 
Committee at that time and place. 

Dated: September 30, 1976. 

F. W. Newton, 
Director, VA Regional Office , 
Denver Federal Center. 

(FR Doc.76-31020 Filed 10-21-76;8:45 am] 


STATION COMMITTEE ON EDUCATIONAL 
ALLOWANCES 

Meeting 

Notice is hereby given pursuant to sec¬ 
tion V, Review Procedure and Hearing 
Rules. Station Committee on Educational 
Allowances, that on November 15, 1976, 
at 9:00 am., the VA Center, Togus, 
Maine Station Committee on Educa¬ 
tional Allowances shall at Building 205, 
Room 306G, VA Center, Togus, Maine, 
conduct a hearing to determine whether 
Veterans Administration benefits to all 
eligible persons enrolled in Portland 
Adult Education. Portland, Maine, 04111, 
should be discontinued, as provided in 
38 CFR 21.4134 because a requirement of 
law is not being met or a provision of the 
law has been violated. All interested per¬ 
sons shall be permitted to attend, appear 
before, or file statements with the Com¬ 
mittee at that time and place. 

Dated: October 14,1976. 

R. H. Wallace, 
Director , VA Center. 

[FR Doc.76-31021 Filed 10-21-76:8:45 amJ 


DEPARTMENT OF LABOR 

Employment and Training Administration 

EMPLOYMENT TRANSFER AND BUSINESS 

COMPETITION DETERMINATIONS UN¬ 
DER THE RURAL DEVELOPMENT ACT 

Applications 

The organizations listed in the attach¬ 
ment have applied ot the Secretary of 
Agriculture for financial assistance In 
the form of grants, loans, or loan guaran¬ 
tees in order to establish or improve fa¬ 
cilities at the locations listed for the pur¬ 
poses given in the attached list. The 
financial assistance would be authorized 
by the Consolidated Farm and Rural De¬ 
velopment Act, as amended, 7 U.S.C. 
1924(b), 1932. or 1942(b). 

The Act requires the Secretary of 
Labor to determine whether such Fed¬ 
eral assistance is calculated to or is like¬ 
ly to result in the transfer from one area 
to another of any employment or busi¬ 
ness activity provided by operations of 
the applicant. It is permissible to assist 
the establishment of a new branch, af¬ 
filiate or subsidiary, only if this will not 
result in increased unemployment in the 
place of present operations and there is 
no reason to believe the new facility is 
being established with the intention of 
closing down an operating facility. 

The Act also prohibits such assistance 
if the Secretary of Labor determines that 
it is calculated to or Ls likely to result in 
an increase in the production of goods, 
materials, or commodities, or the avail¬ 
ability of services or facilities in the area, 
when there is not sufficient demand for 
such goods, materials, commodities, 
services, or facilities to employ the ef¬ 
ficient capacity of existing competitive 
commercial or industrial enterprises, un¬ 
less such financial or other assistance 
will not have an adverse effect upon ex¬ 
isting competitive enterprises in the area. 

The Secretary of Labor’s review and 
cer tifica tion procedures are set forth at 
29 CFR Part 75. In determining whether 
the applications should be approved or 
denied, the Secretary will take into con¬ 
sideration the following factors: 

1. The overall employment and unem¬ 
ployment situation in the local area in 
which the proposed facility will be 
located: 

2. Employment trends in the same in¬ 
dustry in the local area; 

3. The potential effect of the new fa¬ 
cility upon the local labor market, with 
particular emphasis upon its potential 
impact upon competitive enterprises in 
the same area; 

4. The competitive effect upon other 
facilities in the same industry located in 
other areas (where such competition is 
a factor: and 

5. In the case of applications involving 
the establishment of branch plants or 
facilities, the potential effect of such 
new facilities on other existing plants 
or facilities operated by the applicant. 

All persons wishing to bring to the at¬ 
tention of the Secretary of Labor any 
information pertinent to the determina¬ 
tions which must be made regarding 
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these applications are invited to submit 
such information in writing within two 
weeks of publication of this notice to: 
Deputy Assistant Secretary for Employ¬ 
ment and Training. 601 D St., NW, 
Washington, D.C. 20213. 


Signed at Washington, D.C., this 18th 
day of October 1976. 

Ben Burdetsky, 
Deputy Assistant Secretary lor 
Employment and. Training. 


Applications received during the week ending Oct. J5 t 1U16 


Name of Applicant 


Location of enterprise Principal product or activity 


North Atlantic Industries, Inc____ llaekettatown, N.J _Manufacturing of electronic computing 

equipment. 

Hudson Valley Apple Products Co.. Inc-Milton, N.Y.„-Producing fresh and processed apples and 

apple products. 

Wix Corporation (Tenant of ilia City of Dillon, 8.C..-Manufacturing of air and oil flltcre-auto- 

Dillon). motive vehicles. 

Castle A Cooke Foods...Valinoyer, 111-Raising and canning of mushrooms. 

Vhugltan A BusJuieU Manufacturing Co_Bushnell, 111_Manufacturing ol cutlery hand tools. 

Cannon's Bircbwood Resort__Lodi, Wts__Eating and drinking places. 

Bport Supply, Inc____UmJnerd, Minn__Wholesale and retail of athletic equipment 

and fishing tackle. 

Wally— Rod Inc_Taos, N.M---Rental of space for commercial purposes. 

Wall Industries, Ino. (Tenant of City of Sweetwater. Tox_Manufacturing featherdown garments. 

Sweetwater). 

Wahpetou Motel CorjxiruUon___Wolipeton. N.D.. Restaurant and motel services. 

Lama N-R-U Feeds, Inc__Aberdeen. S.D___Manufacturing and sales of livestock food. 

Rodgers Structural 8lccl_Corvallis, Orcg-Steel fabrication. 

CU20, Inc___Hot Lake. Oreg_Manufacturing of irrigation equipment. 

Osbum and Uoodcll, Inc_Wt. Hood, Ontg.. Restaurant. 


IFR Doc.76-31039 Filed 10-21-76:8:45 am) 


FEDERAL COMMITTEE ON 
APPRENTICESHIP 

Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. L. 
92-463, 5 U.S.C. App. 1) of October 6. 
1972, notice is hereby given that the Fed¬ 
eral Committee on Appenticeship will 
conduct an open meeting on Thursday, 
November 11 from 9:00 a.m.-4:30 p.m.: 
Friday, November 12, 1976. from 9:00 
ajn.-12 noon in Room N-3437 (third fir.) 
Labor Building, 200 Constitution Avenue, 
NW., Washington. D.C. 

The agenda for the meeting on the 11th 
will include: 

1. Swearing In of New Members. 

2. Review of Operating Rules of Procedure. 

3. Report on Labor Standards for Trainee 
Programs of Federal and Federally Assisted 
Construction. 

4. Report on Secretary Usery’s New Initia¬ 
tives In Apprenticeship 

6. Report of Subcommittee on Equal Ap¬ 
prenticeship Opportunity. 

6. Reports of other FCA Subcommittees. 

The agenda for the meeting on the 12th 
will include: 

1. Report on Status of Apprenticeship In¬ 
formation Centers. 

2. Position Statements from Members of 
the Public. 

Members of the public are invited to 
attend the proceedings. Any member of 
the public who wishes to file written 
data, views or arguments pertaining to 
the agenda may do so by furnishing it to 
the Executive Secretary before Novem¬ 
ber 8, 1976. Thirty duplicate copies are 
needed for the members and for Inclu¬ 
sion in the minutes of the meeting. 

Any member of the public who wishes 
to speak at this meeting should so 
indicate in such a written statement, also 
the nature of intended presentation and 
amount of time needed. The Chairman 
will announce at the beginning of the 
meeting the extent to which time will 
permit the granting of such requests. 


Communications to the Executive Sec¬ 
retary should be addressed as follows: 

Mrs. M. M. Winters. Bureau of Apprentice¬ 
ship and Training, ETA, U.S. Department 
of Labor, 601 D Street N.W. (Room 5434), 
Washington. D.C. 20213. 

Signed at Washington, D.C.. this 18th 
day of October 1976. 

William H. Kolberg, 
Assistant Secretary for 
Employment and Training. 

IFR Doc.76 31105 Filed 10-21-76:8:45 amj 


Office of the Secretary 

ADVISORY COMMITTEE ON WOMEN TO 
THE SECRETARY OF LABOR 

Cancellation of Meeting 

It Is hereby announced that the meet¬ 
ing scheduled to be held by the Advisory 
Committee on Women to the Secretary 
of Labor at the New Department of Labor 
Building on 27 and 28 October 1976 has 
been cancelled. 

Notice of the meeting originally ap¬ 
peared in the Federal Register, VoL 41, 
No. 199, Wednesday, October 13,1976 (41 
FR 44904). 

When the meeting is rescheduled, the 
announcement will appear in the Federal 
Register. 

Carmen R. May mi, 
Director, Women's Bureau and 
Executive Chairperson. Ad - 
visory Committee on Women 
to the Secretary of Labor. 

|FR Doc.76-31169 Filed 10-21-76:8:45 ami 


JTA-W-1, 1321 

BOUNTIFUL CLIPPER 

Investigation Regarding Certification of 
Eligibility To Apply for Worker Adjust¬ 
ment Assistance 

On September 28, 1976 the Depart¬ 
ment of Labor received a petition dated 


September 9, 1976 which was filed under 
section 221(a) of the Trade Act of 1974 
(“the Act”) on behalf of the workers and 
former workers of Bountiful Clipper. 
Isbell Trawlers, Port Isabel, Texas (TA- 
W-l, 132). Accordingly, the Director. Of¬ 
fice of Trade Adjustment Assistance, Bu¬ 
reau of International Labor Affairs, has 
instituted an investigation as provided 
in section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or di¬ 
rectly competitive with the shrimp 
caught by Bountiful Clipper or an ap¬ 
propriate subdivision thereof have con¬ 
tributed importantly to an absolute de¬ 
cline in sales or production, or both, of 
such firm or subdivision and to the actual 
or threatened total or partial separation 
of a significant number or proportion of 
the workers of such firm or subdivision. 
The investigation will further related, as 
appropriate, to the determination of the 
date on which total or partial separations 
began or threatened to begin and the 
subdivision of the firm involved. A group 
meeting the eligibility requirements of 
Section 222 of the Act will be certified as 
eligible to apply for adjustment assist¬ 
ance under Title II. Chapter 2, of the Act 
in accordance with the provisions of Sub- 
part B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Director, Office 
of Trade Adjustment Assistance, at the 
address shown below, not later than Oc¬ 
tober 22. 1976. 

Interested persons are invited to sub¬ 
mit written comments regarding the sub¬ 
ject matter of this investigation to the 
Director, Office of Trade Adjustment As¬ 
sistance, at the address shown below, not 
later than October 22. 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director. Office of Trade Adjustment As¬ 
sistance, Bureau of International Labor 
Affairs. U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington. 
D.C. 20210. 

Signed at Washington, D.C., this 28th 
day of September 1976. 

M\rvin M. Fooks, 
Director, Office of 
Trade Adjustment Assistance. 

(FR Doc.70-31107 Filed 10 21-76:8:45 am] 


1TA-W-909J 

BROWN SHOE CO., UN!ON, MISSOURI 

Certification Regarding Eligibility To Apply 
for Worker Adjuctmert Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA- 
W-909: Investigation regarding certifi¬ 
cation of eligibility to apply for worker 
adjustment assistance as prescribed in 
section 222 of the Act. 
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The Investigation was initiated on 
May 27, 1976 in response to a worker 
petition received on May 27, 1976 which 
was filed by the United Shoe Workers of 
America on behalf of workers and for¬ 
mer workers producing shoe heels for 
men’s, women’s and children’s shoes at 
the Union, Missouri plant of Brown Shoe 
Company, St. Louis, Missouri. 

The notice of investigation was pub¬ 
lished in the Federal Register on June 
18, 1976, (41 FR 24798). No public hear¬ 
ing was requested and none was held. 

The information upon which the de¬ 
termination was made was obtained prin¬ 
cipally from officials of Brown Shoe 
Company, its customers, the U.S. De¬ 
partment of Commerce, the U.S. Inter¬ 
national Trade Commission, and De¬ 
partment files. 

In order to make an affirmative deter¬ 
mination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility re¬ 
quirements of section 222 of the Trade 
Act of 1974 must be met: 

(1) That a significant number or propor¬ 
tion of the workers In such workers* firm or 
an appropriate subdivision of the firm have 
become totally or partially separated, or are 
threatened to become totally or partially sep¬ 
arated; 

(2) That sales or production, or both, of 
such firm or subdivision have decreased ab¬ 
solutely: 

(3) That articles like or directly competi¬ 
tive with articles produced by such workers' 
firm or subdivision are being Imported In In¬ 
creased quantities, either actual or relative 
to domestic production; and 

(4) That such Increased Imports have con¬ 
tributed Importantly to the separations, or 
thereat thereof, and the decrease in sales 
or production. The term "contributed Im¬ 
portantly" means a cause which is Important 
but not necessarily more Important than any 
other cause. 

The investigation reveals that all the 
above criteria have been met. 

Significant Total or Partial 
Separations 

All data is in terms of Brown Shoe 
Company’s fiscal year extending from 
November through October. 

The average number of production and 
salaried workers employed at the Union, 
Missouri plant of Brown Shoe Company 
increased 3 percent in the last three 
quarters of FY 1974 compared to the 
same period of FY 1973 and then de¬ 
clined 9 percent from FY 1974 to FY 
1975. Employment declined from the 
fourth quarter of FY 1974 through the 
third quarter of FY 1975 in each quarter 
compared to the same quarter of the 
previous fiscal year. In the fourth quar¬ 
ter of FY 1975 and in the first and sec¬ 
ond quarters of FY 1976 employment in¬ 
creased compared to the same quarters of 
the previous fiscal year. The average 
number of weekly hours declined 29 per¬ 
cent in the last three quarters of FY 1974 
compared to the last three quarters of 
FY 1973 and increased 7 percent from 
FY 1974 to FY 1975. The average num¬ 
ber of hours worked increased 21 percent 
in the first half of FY 1976 compared to 
the first half of FY 1975. 


Sales or Production, or Both, Have 
Decreased Absolutely 

Production at the Union, Missouri 
plant of Brown Shoe Company is part 
of an integrated operation. All shoe heels 
produced at the Union plant are used by 
other plants of Brown Shoe Company in 
the production of finished shoes. 

Company sales and production are 
given - in terms of fiscal years which 
begin in November and end in October. 

Total sales of women’s shoes by Brown 
Shoe Company declined less than 1 per¬ 
cent from FY 1973 to FY 1974 and de¬ 
clined 17 percent from FY 1974 to FY 
1975. Sales of women’s shoes increased 
25 percent in the first eight months of 
FY 1976 compared to the same period in 
FY 1975. 

Total sales of men’s shoes by Brown 
Shoe Company declined 4 percent from 
FY 1973 to FY 1974 and declined 26 per¬ 
cent from FY 1974 to FY 1975. Sales of 
men’s shoes increased 53 percent in the 
first eight months of FY 1976 compared 
to the same period of FY 1975. 

Total sales of children’s shoes by 
Brown Shoe Company declined 8 percent 
from FY 1973 to FY 1974 and declined 4 
percent from FY 1974 to FY 1975. Sales 
of children’s shoes increased 8 percent 
in the first eight months of FY 1976 
compared to the same period in FY 1975. 

Production of heels at the Union, 
Missouri plant increased one percent 
from the last three quarters of FY 1973 
to the same period in FY 1974 and then 
declined 13 percent from FY 1974 to FY 
1975. Production of heels declined from 
the fourth quarter of FY 1974 through 
the third quarter of FY 1975, and then 
increased from the fourth quarter of FY 

1975 through the second quarter of FY 

1976 in each quarter compared to the 
same quarters of the previous fiscal year. 

Increased Imports 

Imports of women’s and misses’ non¬ 
rubber footwear increased absolutely 
and relatively in each year from 1971 to 
1973, declined absolutely and relatively 
from 1973 to 1974, and then increased 
absolutely from 1974 to 1975. The ratios 
of imports to domestic production and 
consumption declined from 102.6 percent 
and 50.7 percent, respectively, in 1974 to 
101.0 percent and 50.2 percent, respec¬ 
tively, In 1975, but remained above the 
1971-1974 averages of 96.7 percent and 
49.0 percent, respectively. 

Imports of men’s dress and casual 
footwear increased absolutely and rela¬ 
tively in each year from 1971 through 
1973, declined absolutely and relatively 
from 1973 to 1974, and then increased 
absolutely and relatively from 1974 to 
1975. The ratios of imports to domestic 
production and consumption increased 
from 53.5 percent and 34.9 percent, re¬ 
spectively, in 1974 to 58.4 percent and 
36.9 percent, respectively, in 1975. 

Imports of children’s nonrubber foot¬ 
wear increased absolutely and relatively 
from 1971 through 1972, declined abso¬ 
lutely and relatively from 1972 to 1973, 
and then Increased relatively in each 
year from 1973 to 1975. The ratios of 
imports to domestic production and con¬ 


sumption increased from 59.2 percent 
and 37.2 percent, respectively, in 1974 to 
64.5 percent and 39.2 percent, respec¬ 
tively. in 1975. 

Contributed Importantly 

The evidence developed during the 
course of the Department’s investigation 
revealed that production and employ¬ 
ment at the Union, Missouri plant of 
Brown Shoe Company were adversely af¬ 
fected by imports. 

Production at the Union, Missouri 
plant is part of an integrated operation. 
All heels produced at the Union plant are 
used by other plants of Brown Shoe in 
the production of finished men’s, 
women’s, and children’s shoes. Seventy 
percent of the heels are used in the pro¬ 
duction of women’s shoes. Since April, 
1975, the U.S. Department of Labor has 
determined that increased imports of 
footwear contributed importantly to the 
separations of workers of six women’s 
footwear plants, three men’s footwear 
plants and one children’s footwear plant 
of Brown Shoe Company. In those cases, 
customers indicated that Increased im¬ 
ports of men’s, women’s, and children’s 
footwear influenced their decisions to re¬ 
duce purchases from Brown Shoe Com¬ 
pany from 1974 to 1975. 

Conclusion 

After careful review of the facte ob¬ 
tained in the investigation. I conclude 
that increases of imports like or directly 
competitive with men’s, women’s and 
children's shoes produced by Brown Shoe 
Company contributed importantly to the 
total or partial separation of the work¬ 
ers of the Union, Missouri plant. In ac¬ 
cordance with the provisions of the Act, 
I make the following certification: 

AU workers engaged In employment related 
to the production of heels for men’s, women’s 
and children’s shoes at the Union, Missouri 
plant of Brown Shoe Company. St. Louis, 
Missouri who became totally or partially sep¬ 
arated from employment on or after May 17, 
1976 and on or before November l, 1975 are 
eligible to apply for adjustment assistance 
under Title n. Chapter 2 of the Trade Act 
of 1974. All workers at that plant who be¬ 
came totally or partially separated from em¬ 
ployment after November 1, 1975 are denied 
eligibility to apply for adjustment assistance 
In accordance with Title n, Chapter 2 of the 
Trade Act of 1974. 

Signed at Washington, D.C., this 12th 
day of October 1976. 

James F. Taylor, 
Director, Office of Management , 
Administration and Planning . 

[PR Doc.76-31106 Filed 10-21-76;8:45 am) 


[TA-W-1106] 

CAYENNE BEULAH 

Investigation Regarding Certification of 
Eligibility to Apply for Worker Adjust¬ 
ment Assistance 

On September 28,1976 the Department 
of Labor received a petition dated Sep¬ 
tember 9,1976 which was filed under sec¬ 
tion 221(a) of the Trade Act of 1974 
(“the Act’’) on behalf of the workers 
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and former workers of Cayenne Beulah, 
Anfel Isbell, Port Isabel, Texas (TA- 
W-1105). Accordingly, the Director. Of¬ 
fice of Trade Adjustment Assistance. Bu¬ 
reau of International Labor Affairs, has 
instituted an investigation as provided in 
section 221(a) of the Act and 29 CFR 

90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with the shrimp 
caught by Cayenne Beulah or an appro¬ 
priate subdivision thereof have con¬ 
tributed importantly to an absolute de¬ 
cline in sales or production, or both, of 
such firm or subdivision and to the ac¬ 
tual or threatened total or partial sepa¬ 
ration of a significant numbef or propor¬ 
tion of the workers of such firm or sub¬ 
division. The Investigation will further 
relate, as appropriate, to the determina¬ 
tion of the date on which total or partial 
separations began or threatened to begin 
and the subdivision of the firm involved. 
A group meeting the eligibility require¬ 
ments of section 222 of the Act will be 
certified os eligible to apply for adjust¬ 
ment assistance under Title II, Chapter 
2, of the Act in accordance with the pro¬ 
visions of Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject matter 
of the investigation may request a public 
hearing, provided such request is filed 
in writing with the Director, Office of 
Trade Adjustment Assistance, at the ad¬ 
dress shown below, not later than Octo¬ 
ber 22. 1976. 

Interested persons are invited to sub¬ 
mit written comments regarding the 
subject matter of this investigation to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than October 22, 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director, Office of Trade Adjustment 
Assistance, Bureau of International 
Labor Affairs. U.S. Department of Labor, 
200 Constitution Avenue, N.W., Wash¬ 
ington. D.C. 20210. 

Signed at Washington, D.C., this 28th 
day of September 1976. 

Marvin M. Fooks. 

Director. Office of Trade 
Adjustment Assistance. 

(PR Doc.76-31108 Piled 10-21-76:8:45 am] 


ITA-YV-11061 

CAYENNE BORDEN 

Investigation Regarding Certification of 
Eligibility To Apply for Worker Adjust¬ 
ment Assistance 

On September 28, 1976, the Depart¬ 
ment of Labor received a petition dated 
September 9. 1976 which was filed under 
section 221(a) of the Trade Act of 1974 
(“the Act”) on behalf of the workers 
and former workers of Cayenne Borden, 
Anfel Isbell, Port Isabel, Texas (TA-W- 
1106). Accordingly, the Director. Office 
of Trade Adjustment Assistance, Bureau 
of International Labor Affairs, has insti¬ 


tuted an investigation as provided in sec¬ 
tion 221(a) of the Act and 29 CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with the shrimp 
caught by Cayenne Borden or an appro¬ 
priate subdivision thereof have contrib¬ 
uted importantly to an absolute decline 
in sales or production, or both, of such 
firm or subdivision and to the actual or 
threatened total or partial separation of 
a significant number or proportion of the 
workers of such firm or subdivision. The 
investigation will further relate, as 
appropriate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. A 
group meeting the eligibility require¬ 
ments of section 222 of the Act will be 
certified as eligible to apply for adjust¬ 
ment assistance under Title n, Chapter 
2. of the Act in accordance with the pro¬ 
visions of Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial Interest in the subject matter 
of the investigation may request a public 
hearing, provided such request is filed 
in writing with the Director. Office of 
Trade Adjustment Assistance, at the ad¬ 
dress shown below, not later than Octo¬ 
ber 22. 1976. 

Interested persons are invited to sub¬ 
mit written comments regarding the 
subject, matter of this investigation to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than October 22, 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director, Office of Trade Adjustment 
Assistance, Bureau of International 
Labor Affairs. U.S. Department of Labor, 
200 Constitution Avenue, N.W., Wash¬ 
ington, D.C. 20210. 

Signed at Washington, D.C., this 28th 
day of September 1976. 

Marvin M. Fooks. 

Director. Office of Trade 
Adjustment Assistance. 

(FR Doc.76-31109 Filed 10-21-76:8:45 am] 


(TA-W-11071 

CAYENNE CACTUS 

Investigation Regarding Certification of 
Eligibility to Apply for Worker Adjust¬ 
ment Assistance 

On September 28,1976 the Department 
of Labor received a petition dated Sep¬ 
tember 9,1976 which was filed under sec¬ 
tion 221(a) of the Trade Act of 1974 
(“the Act“) on behalf of the workers 
and former workers of Cayenne Cactus, 
Anfel Isbell. Port Isabel, Texas (TA-W- 
1107). Accordingly, the Director. Office 
of Trade Adjustment Assistance, Bureau 
of International Labor Affairs, has in¬ 
stituted an investigation as provided in 
section 221(a) of the Act and 29 CFR 

90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or di¬ 


rectly competitive with the shrimp 
caught by Cayenne Cactus or an appro¬ 
priate subdivision thereof have con¬ 
tributed importantly to an absolute de¬ 
cline in sales or production, or both, of 
such firm or subdivision and to the ac¬ 
tual or threatened total or partial sepa¬ 
ration of a significant number or propor¬ 
tion of the workers of such firm or sub¬ 
division. The investigation will further 
relate, as appropriate, to the determi¬ 
nation of the date on which total or par¬ 
tial separations began or threatened to 
begin and the subdivision of the firm in¬ 
volved. A group meeting the eligibility 
requirements of section 222 of the Act 
will be certified as eligible to apply for 
adjustment assistance under Title II, 
Chapter 2. of the Act in accordance with 
the provisions of Subpart B of 29 CFR 
Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a sub¬ 
stantial interest in the subject matter of 
the investigation may request a public 
hearing, provided such request is filed in 
writing with the Director, Office of Trade 
Adjustment Assistance, at the address 
show below, not later than October 22, 
1976. 

Interested persons are invited to sub¬ 
mit written comments regarding the sub¬ 
ject matter of this investigation to the 
Director, Office of Trade Adjustment As¬ 
sistance, at the address shown below, not 
later than October 22, 1976. 

The petition filed in tills case is avail¬ 
able for inspection at the Office of the 
Director, Office of Trade Adjustment As¬ 
sistance, Bureau of International Labor 
Affairs. U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
D.C. 20210. 

Signed at Washington, D.C., tills 28th 
day of September 1976. 

Marvin M. Fooks, 
Director, Office of 
Trade AdjustTnent Assistance . 

(FR Doc.76-31110 Filed 10-21-76:8:45 am] 


[TA-W-1.108J 

CAYENNE DIANE 

Investigation Regarding Certification of 
Eligibility To Apply for Worker Adjust¬ 
ment Assistance 

On September 28.1976 the Department 
of Labor received a petition dated Sep¬ 
tember 9.1976 which was filed under sec¬ 
tion 221(a) of the Trade Act of 1974 
(“the Act”) on behalf of the workers 
and former workers of Cayenne Diane, 
Anfel Isbell, Port Isabel, Texas (TA-W- 
1.108). Accordingly, the Director, Office 
of Trade Adjustment Assistance, Bureau 
of International Labor Affairs, has in¬ 
stituted an investigation as provided in 
section 221(a) of the Act and 29 CFR 

90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or di¬ 
rectly competitive with the shrimp 
caught by Cayenne Diane or an appro¬ 
priate subdivision thereof have con¬ 
tributed importantly to an absolute de- 
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dine in sales or production, or both, of 
such firm or subdivision and to the ac¬ 
tual or threatened total or partial sepa¬ 
ration of a significant number or propor¬ 
tion of the workers of suchilrm or sub¬ 
division. The investigation will further 
related, as appropriate, to the determi¬ 
nation of the date on which total or par¬ 
tial separations began or threatened to 
begin and the subdivision of the firm in¬ 
volved. A group meeting the eligibility 
requirements of Section 222 of the Act 
will be certified as eligible to apply for 
adjustment assistance under Title n, 
Chapter 2, of the Act in accordance with 
the provisions of Subpart B of 29 CFR 
Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a sub¬ 
stantial interest in the subject matter of 
the investigation may request a public 
hearing, provided such request is filed in 
writing with the Director, Office of Trade 
Adjustment Assistance, at the address 
show below, not later than October 22, 
1976. 

Interested persons are invited to sub¬ 
mit written comments regarding the sub¬ 
ject matter of this investigation to the 
Director, Office of Trade Adjustment As¬ 
sistance, at the address shown below, not 
later than October 22,1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director, Office of Trade Adjustment As¬ 
sistance, Bureau of International Labor 
Affairs, U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
D.C. 20210. 

Signed at Washington. D.C., this 28th 
day of September 1976. 

Marvin M. Fooks, 
Director, Office of 
Trade Adjustment Assistance. 

(PR Doc.76-31111 Filed 10-21-70:8:45 amj 


[ TA-W-1, 1091 

CAYENNE DUCHESS 

Investigation Regarding Certification of 
Eligibility to Apply for Worker Adjust¬ 
ment Assistance 

On September 28,1976 the Department 
of Labor received a petition dated Sep¬ 
tember 9, 1976 which was filed under sec¬ 
tion 221 (a) of the Trade Act of 1974 (“tfie 
Act”) on behalf of the workers and for¬ 
mer workers of Cayenne Duchess, Anfel 
Isbell, Port Isabel. Texas (TA-W-1,109). 
Accordingly the Director, Office of Trade 
Adjustment Assistance, Bureau of Inter¬ 
national Labor Affairs, lias instituted an 
investigation as provided in section 221 
(a) of the Act and 29 CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or di¬ 
rectly competitive with the shrimp 
caught by Cayenne Duchess or an appro¬ 
priate subdivision thereof have contrib¬ 
uted importantly to an absolute decline 
in sales or production, or both, of such 
firm or subdivision and to the actual or 
threatened total or partial separation of 
a significant number or proportion of the 


workers of such firm or subdivision. The 
investigation will further related, as ap- 
priate, to the determination of the date 
on which total or partial separations 
began or threatened to begin and the 
subdivision of the firm involved. A group 
meeting the eligibility requirements of 
Section 222 of the Act will be certified as 
eligible to apply for adjustment assist¬ 
ance under Title II. Chapter 2, of the 
Act in accordance with the provisions of 
Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Director. Office 
of Trade Adjustment Assistance, at the 
address shown below, not later than 
October 22. 1976. 

Interested persons are invited to sub¬ 
mit written comments regarding the 
subject matter of this investigation to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than October 22, 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director, Office of Trade Adjustment 
Assistance. Bureau of International La¬ 
bor Affairs, U.S. Department of Labor, 
200 Constitution Avenue, NW., Washing¬ 
ton, D.C. 20210. v 

Signed at Washington, D C., this 28th 
day of September 1976. 

Marvin M. Fooks, 
Director, Office of 
Trade Adjustment Assistance. 

(FR Doc.76-31112 Filed 10-21-75:8:45 am) 


lTA-W-1,110] 

CAYENNE ELMER 

Investigation Regarding Certification of 
Eligibility To Apply for Worker Adjust¬ 
ment Assistance 

On September 28,1976 the Department 
of Labor received a petition dated Sep¬ 
tember 9.1976 which was filed under sec¬ 
tion 221 (a) of the Trade Act of 1974 (“the 
Act”) on behalf of the workers and for¬ 
mer workers of Cayenne Elmer, Anfel 
Isbell. Port Isabel. Texas (TA-W-1,110). 
Accordingly the Director, Office of Trade 
Adjustment Assistance, Bureau of Inter¬ 
national Labor Affairs, has instituted an 
investigation as prov ided in section 221 
(a) of the Act and 29 CFR 90.12. 

The punx>se of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or di¬ 
rectly competitive with the shrimp 
caught by Cayenne Elmer or an appro¬ 
priate subdivision thereof have contri¬ 
buted importantly to an absolute decline 
in sales or production, or both, of such 
firm or subdivision and to the actual or 
threatened total or partial separation of 
a significant number or proportion of the 
workers of such firm or subdivision. The 
investigation will further relate, as ap¬ 
propriate. to the determination of the 
date on which total or partial separations 
began or threatened to begin and the 


subdivision of the firm involved. A group 
meeting the eligibility requirements of 
Section 222 of the Act will be certified as 
eligible to apply for adjustment assist¬ 
ance under Title n, Chapter 2, of the 
Act in accordance with the provisions of 
Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject matter 
of the investigation may request a public 
hearing, provided such request is filed 
in writing with the Director. Office of 
Trade Adjustment Assistance, at the ad¬ 
dress shown below, not later than Oc¬ 
tober 22. 1976. 

Interested persons are invited to sub¬ 
mit written comments regarding the sub¬ 
ject matters of this investigation to the 
Director. Office of Trade Adjustment As¬ 
sistance, at the address shown below, not 
later than October 22, 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director, Office of Trade Adjustment As¬ 
sistance, Bureau of International Labor 
Affairs, U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
D.C.20210. 

Signed at Washington, D.C., this 28th 
day of September 1976. 

Marvin M. Fooks, 
Director, Office of 
Trade Adjustment Assistance. 

|FR Doc.76-31113 Filed 10-21-76:8:45 amj 


lTA-W-1,1111 

CAYENNE ELSIE 

Investigation Regarding Certification of 
Eligibility To Apply for Worker Adjust¬ 
ment Assistance 

On September 28, 1976 the Depart¬ 
ment of Labor received a petition dated 
September 9. 1976 which was filed under 
section 221(a) of the Trade Act of 1974 
(“the Act”) on behalf of the workers and 
former workers of Cayenne Elsie, Anfel 
Isbell, Port Isabel, Texas (TA-W-1.111), 
Accordingly, the Director, Office of Trade 
Adjustment Assistance. Bureau of Inter¬ 
national Labor Affairs, has instituted an 
investigation as provided in section 
221(a) of the Act and 29 CFR 90.12. 

The purpose of the investigation Is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with the shrimp 
caught by Cayenne Elsie or an appropri¬ 
ate subdivision thereof have contributed 
importantly to an absolute decline in 
sales or production, or both, of such firm 
or subdivision and to the actual or 
threatened total or partial separation of 
a significant number or proportion of the 
workers of such firm or subdivision. The 
investigation will further relate, as ap¬ 
propriate. to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. A 
group meeting the eligibility require¬ 
ments of Section 222 of the Act will be 
certified as eligible to apply for adjust¬ 
ment assistance under Title n. Chapter 
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2, of the Act in accordance with the pro¬ 
visions of Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Director, Office 
q£ Trade Adjustment Assistance, at the 
address shown below, not later than Oc¬ 
tober 22,1976. 

Interested persons are invited to sub¬ 
mit written comments regarding the sub¬ 
ject matter of this investigation to the 
Director, Office of Trade Adjustment As¬ 
sistance, at the address shown below, not 
later than October 22,1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director, Office of Trade Adjustment As¬ 
sistance, Bureau of International Labor 
Affairs, U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington. 
D.C.20210. 

Signed at Washington, D.C., this 28th 
day of September 1976. 

Marvin M. Fooks, 
Director, Office of 
Trade Adjustment Assistance. 

(FR Doc.31114 Filed 10-21-76,8:45 am] 


[TA-W-1,112] 

CAYENNE GLORY 

Investigation Regarding Certification of 
Eligibility to Apply for Worker Adjust¬ 
ment Assistance 

On September 28, 1976 the Depart¬ 
ment of Labor received a petition dated 
September 9, 1976 which was filed under 
section 221(a) of the Trade Act of 1974 
(“the Act”) on behalf of the workers and 
former workers of Cayenne Glory, Anfel 
Isbell, Port Isabel, Texas (TA-W-1,112). 
Accordingly, the Director, Office of Trade 
Adjustment Assistance, Bureau of Inter¬ 
national Labor Affairs, has instituted an 
investigation as provided in section 
221(a) of the Act and 29 CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or di¬ 
rectly competitive with the shrimp 
caught by Cayenne Glory or an appro¬ 
priate subdivision thereof have contrib¬ 
uted importantly to an absolute decline 
In sales or production, or both, of such 
finn or subdivision and to the actual or 
threatened total or partial separation of 
a significant number or proportion of the 
workers of such firm or subdivision. The 
investigation will further relate, as ap¬ 
propriate. to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. A 
group meeting the eligibility require¬ 
ments of Section 222 of the Act will be 
certified as eligible to apply for adjust¬ 
ment assistance under Title II, Chapter 
2. of the Act in accordance with the pro¬ 
visions of Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 


public hearing, provided such request is 
filed in writing with the Director, Office 
of Trade Adjustment Assistance, at the 
address shown below, not later than Oc¬ 
tober 22, 1976. 

Interested persons are invited to sub¬ 
mit written comments regarding the sub¬ 
ject matter of this investigation to the 
Director, Office of Trade Adjustment As¬ 
sistance, at the address shown below, not 
later than October 22,1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director, Office of Trade Adjustment 
Assistance, Bureau of International La¬ 
bor Affairs, U.S. Department of Labor, 
200 Constitution Avenue, NW., Washing¬ 
ton, D.C. 20210. 

Signed at Washington, D.C., this 28th 
day of September 1976. 

Marvin M. Fooks, 
Director, Office of 
Trade Adjustment Assistance . 

|FR Doc.76-31115 Filed 10-21-76:8:45 am) 


ITA-W-1113] 

CAYENNE GODDESS 

Investigation Regarding Certification of 

Eligibility to Apply for Worker Adjust¬ 
ment Assistance 

On September 28,1976 the Department 
of Labor received a petition dated Sep¬ 
tember 9, 1976 which was filed under 
section 221(a) of the Trade Act of 1974 
(“the Act”) on behalf of the workers and 
former workers of Cayenne Goddess, 
Anfel Isbell, Port Isabel, Texas (TA-W- 
1113). Accordingly, the Director, Office 
of Trade Adjustment Asistance, Bureau 
of International Labor Affairs, has in¬ 
stituted an investigation as provided in 
section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with the shrimp 
caught by Cayenne Goddess or an ap¬ 
propriate subdivision thereof have con¬ 
tributed importantly to an absolute de¬ 
cline in sales or production, or both, of 
such firm or subdivision and to the ac¬ 
tual or threatened total or partial separa¬ 
tion of a significant number or propor¬ 
tion of the workers of such firm or 
subdivision. The investigation will fur¬ 
ther related, as appropriate, to the de¬ 
termination of the date on which total or 
partial separations began or threatened 
to begin and the subdivision of the firm 
Involved. A group meeting the eligibility 
requirements of Section 222 of the Act 
will be certified as eligible to apply for 
adjustment assistance under Title n. 
Chapter 2. of the Act in accordance with 
the provisions of Subpart B of 29 CFR 
Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial inte # rest in the subject matter 
of the investigation may request a public 
hearing, provided such request is filed 
in writing with the Director, Office of 
Trade Adjustment Assistance, at the ad¬ 
dress shown below, not later than Octo¬ 
ber 22, 1976. 


Interested persons are invited to sub¬ 
mit written comments regarding the sub¬ 
ject matter of this investigation to the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than October 22,1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director, Office of Trade Adjustment 
Assistance, Bureau of International La¬ 
bor Affairs, U.S. Department of Labor, 
200 Constitution Avenue, NW., Washing¬ 
ton, D.C. 20210. 

Signed at Washington, D.C., this 28th 
day of September 1976. 

Marvin M. Fooks, 
Director. Office of Trade 
Adjustment Assistance . 

[FR Doc.76-31116 Filed 10-21-76;8:45 am] 


[TA-W-1114] 

CAYENNE PANTHER 

Investigation Regarding Certification of 
Eligibility to Apply for Worker Adjust¬ 
ment Assistance 

On September 28. 1976 the Depart¬ 
ment of Labor received a petition dated 
September 9, 1976 which was filed under 
section 221(a) of the Trade Act of 1974 
(“the Act”) on behalf of the workers and 
former workers of Cayenne Panther, 
Anfel Isbell. Port Isabel, Texas (TA-W- 
1114). Accordingly, the Director, Office 
of Trade Adjustment Assistance, Bureau 
of International Labor Affairs, has insti¬ 
tuted an investigation as provided in sec¬ 
tion 221(a) of the Act and 29 CFR 90.12. 

The purpose of the investigation Is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with the shrimp 
caught by Cayenne Panther or an ap¬ 
propriate subdivision thereof have con¬ 
tributed importantly to an absolute de¬ 
cline in sales or production, or both, of 
such firm or subdivision and to the 
separation of a significant number or 
actual or threatened total or partial 
proportion of the workers of such firm 
or subdivision. The investigation will 
further related, as appropriate, to the 
determination of the date on which total 
or partial separations began or threat¬ 
ened to begin and the subdivision of the 
firm involved. A group meeting the 
eligibility requirements of section 222 of 
the Act will be certified as eligible to 
apply for adjustment assistance under 
Title n, Chapter 2, of the Act in ac¬ 
cordance with the provisions of Subpart 
B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject matter 
of the investigation may request a pub¬ 
lic hearing, provided such request is filed 
in writing with the Director, Office of 
Trade Adjustment Assistance, at the ad¬ 
dress shown below, not later than Octo¬ 
ber 22.1976. 

Interested persons are invited to sub¬ 
mit written comments regarding the 
subject matter of this investigation to 
the Director, Office of Trade Adjust¬ 
ment Assistance, at the address shown 
below, not later than October 22, 1976. 
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The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director, Office of Trade Adjustment 
Assistance. Bureau of International 
Labor Affairs. U.8. Department of Labor, 
200 Constitution Avenue, NW„ Washing¬ 
ton, D.C. 20210. 

Signed at Washington, D.C., this 28th 
day of September 1976. 

Marvin M. Fooks, 
Director, Office of Trade 
. Adjustment Assistance . 

{FR Doc.76-31117 Fllod 10-21-76;8:45 am] 


but not necessarily more important than any 
other cause. 

The investigation reveals that all the 
above criteria have been met 

Significant Total or Partial 
Separations 

Employment at C.C.C. Clothes peaked 
the week of April 18. 1975 and declined 
thereafter. All employment at the com¬ 
pany was terminated the week of June 6, 
1975. 

Sales or Production, or Both. Have 
Decreased Absolutely 


ITA-W-965] 

CHILTON, WISCONSIN PLANT OF CHIL¬ 
TON METAL PRODUCTS DIVISION OF 

WESTERN INDUSTRIES, INC. 

Negative Determination Regarding Eligibil¬ 
ity to Apply for Worker Adjustment 

Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-965 : investigation regarding certifica¬ 
tion of eligibility to apply for worker ad¬ 
justment assistance as prescribed in 
Section 222 of the Act. 

The investigation was initiated on 
June 30, 1976 in response to a worker 
petition received on June 30, 1976 which 
was filed by four employees on behalf of 
workers and former workers producing 
disposable propane cylinders, lawn 
sprinklers, gasoline cans, six gallon ma¬ 
rine gasoline tanks, tire inflators and an¬ 
cillary parts for small gasoline engines 
including blower housings, fuel tanks and 
grass catchers. 

The notice of investigation was pub¬ 
lished in the Federal Register (41 FR 
29523) on July 16, 1976. No public hear¬ 
ing was requested and none was held. 

The information upon which the 
determination was made was obtained 
principally from officials and publica¬ 
tions of the Chilton Metal Products Divi¬ 
sion of Western Industries. Incorporated, 
its customers, the National Association 
of Engine and Boat Manufacturers, the 
National Outdoor Power Equipment In¬ 
stitute, the Board of Governors of the 
Federal Reserve System, the U.S. Inter¬ 
national Trade Commission, the U.S. 
Department of Commerce, industry ana¬ 
lysts, and Department files. 

In order to make an affirmative deter¬ 
mination and issue a certification of eli¬ 
gibility to apply for adjustment assist¬ 
ance. each of the group eligibility re¬ 
quirements of Section 222 of the Trade 
Act of 1974 must be met: 

(1) That a significant number or propor¬ 
tion of the workers In the workers’ firm, or 
an appropriate subdivision thereof, have be¬ 
come totally or partially separated, or are 
threatened to become totally or partially 
separated; 

(2) That sales or production, or both, of 
such firm or subdivision have decreased ab¬ 
solutely; 

(3) That articles like or directly competi¬ 
tive with those produced by the firm or sub¬ 
division are being Imported in increased 
quantities, either actual or relative to do¬ 
mestic production; and 

<4) That such increased Imports have 
contributed Importantly to the separations, 
or threat thereof, and to the decrease In 
sales or production. The term “contributed 
Importantly" means a cause which is Im¬ 
portant but not necessarily more Important 
than any other cause. 

The investigation has revealed that al¬ 
though the first and second criteria have 
been met, the third and fourth criteria 
have not been met. 


JTA-W-995] 

C.C.C. CLOTHES. NEW YORK, NEW 
YORK 

Certification Regarding Eligibility To Apply 
for Worker Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-995 : investigation regarding certifica¬ 
tion of eligibility to apply for. worker ad¬ 
justment assistance as prescribed in sec¬ 
tion 222 of the Act. 

The investigation was initiated on 
July 20. 1976 in response to a worker 
petition received on July 20. 1976 which 
was filed on behalf of workers and former 
workers producing men’s sport and suit- 
type coats at C.C.C. Clothes, New York, 
New York. 

The notice of investigation was pub¬ 
lished in the Federal Register on Au¬ 
gust 6, 1976 (41 FR 32920). No public 
hearing was requested and none was 

held. 

The information upon which the deter¬ 
mination was made was obtained prin¬ 
cipally from officials of C.C.C. Clothes, its 
customers, the U S. Department of Com¬ 
merce, the U.S. International Trade 
Commission, the New York Clothing Un¬ 
employment Agency, industry analysts, 
and Department files. 

In order to make an affirmative deter¬ 
mination and issue a certification of eli¬ 
gibility to apply for adjustment assist¬ 
ance. each of the group eligibility re¬ 
quirements of section 222 of the Trade 
Act of 1974 must be met: 

(1) That a significant number or propor¬ 
tion of the workers in such workers* firm or 
an appropriate subdivision of the firm have 
become totally or partially separated, or are 
threatened to become totally or partially 
separated; 

(2) That sales or production, or both, of 
such firm or subdivision have decreased 

absolutely; 

(3) That articles like or directly competi¬ 
tive with articles produced by such workers* 
firm or subdivision are being Imported In In¬ 
creased quantities, either actual or relative 
to domestic production; and 

(4) That such increased Imports have con¬ 
tributed Importantly to the separations, or 
threat thereof, and to the decrease In sales 
or production. The term "contributed Im¬ 
portantly*’ means a cause which Is important 


C.C.C. Clothes performed contract 
sewing operations from late September 
1974 through June 1975 and received 
payments from customers through 
August 1975. These payments reached a 
peak in April-May 1975 and then de¬ 
clined each month thereafter. All pro¬ 
duction operations ceased the week of 
June 6, 1975. 

t 

Increased Imports 

Imports in quantity of men’s and boys’ 
tailored dress coats and spo^t coats in¬ 
creased absolutely and relatively in 1972 
compared to 4971 and in 1973 compared 
to 1972. Imports declined absolutely but 
increased relatively in 1974 compared to 
1973 and then increased absolutely and 
relatively in 1975 compared to 1974. The 
ratio of imports to domestic production 
increased to 30.9 percent in 1975 com¬ 
pared to 21.3 percent in 1974 and the 
ratio of imports to domestic consump¬ 
tion increased to 23.6 percent in 1975 
compared to 17.5 percent in 1974, 

Contributed Importantly 

Former customers of C.C.C. Clothes in¬ 
dicated that increased import competi¬ 
tion had adversely affected their own op¬ 
erations; consequently, they reduced the 
amount of work they contracted to C.C.C. 
Clothes. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports like or directly 
competitive with men\s sport and suit- 
type coats produced by C.C.C. Clothes 
contributed importantly to the total or 
partial separation of the workers of 
C.C.C. Clothes. In accordance with the 
provisions of the Act, I make the follow¬ 
ing certification: 

All workers engaged in employment related 
to the production of men's sport and suit- 
type coats at C.C.C. Clothes in New York, 
New York who became totally or partially 
separated from employment on or after 
June 6, 1975 are eligible to apply for adjust¬ 
ment assistance under Title II. Chapter 2 of 
the Trade Act of 1974. 

Signed at Washington, D.C., this 14th 
day of October 1976. 

James F. Taylor, 
Director, Office of Management . 

Administration and Planning . 

[FR Doc.76-31118 Filed 10-21-76;8:45 am] 
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Significant Total or Partial 
Separations 

The average number of hourly work¬ 
ers declined 33 percent In 1975 compared 
to 1974. Employment decreased In each 
quarter of 1975 compared to the same 
quarter of 1974. In th first half of 1976, 
the average number of hourly workers in¬ 
creased 11 percent compared to the same 
period in 1975. 

Sales on Production, or Both, Have 
Decreased Absolutely 

Total sales of all products produced at 
the Chilton plant declined 16 percent in 

1975 compared to 1974. Sales declined in 
each quarter of 1975 compared to the 
same quarter of 1974. Total sales in¬ 
creased 42 percent in the first half of 

1976 compared to the same period in 
1975. 

Increased Imports 

There are no separate production or 
Import data in the Standard Industrial 
Classification Manual or Tariff Sched¬ 
ules of the United States for disposable 
propane cylinders. Such cylinders are in¬ 
cluded within the category SIC 344.3 
"Gas Cylinders." Sources within the in¬ 
dustry producing disposable propane cyl¬ 
inders know of no importation of these 
cylinders. Imports of pressurized gas 
cylinders are inhibited by a requirement 
established in 1922, that all of the re¬ 
quired inspections, chemical analyses, 
and other tests performed on imported 
compressed gas cylinders and similar 
containers must be performed in the 
United States. 

Industry sources reported that imports 
of lawn sprinklers are negligible. 

Sources in the industries producing 
gasoline cans and six gallon marine tanks 
reported that they are unaware of any 
import competition. Imports of these 
products are inhibited by the fact that 
intercontinental freight rates are based 
on both bulk and weight. Tanks and 
cans are very bulky in relation to their 
value and the cost of shipping them long 
distances more than offsets any savings 
in production costs at a distant location. 

Chilton’s tire inflators consist of the 
same cylinders used for propane. How¬ 
ever these cylinders are filled with freon 
instead. Imports are inhibited by the 
same domestic testing requirements that 
inhibit imports of propane cylinders. 

Imports of the metal and plastic an¬ 
cillary parts for small gasoline engines 
declined from 0.15 million units or 2.3 
percent of domestic production in 1974 
to 0.05 million units or 0.8 percent of 
domestic production in 1975. In the first 
six months of 1976. imports were 0.028 
million units or 0.6 percent of domestic 
production, a decline from 0.031 million 
units or 0.7 percent of domestic produc¬ 
tion in the first six months of 1975. 

Contributed Importantly 

Department survey data was obtained 
from customers who accounted for more 
than 70 percent of Chilton's total sales 
in 1975. In some product lines customers 
surveyed accounted for 100 percent of 
sales of these products in 1975. The sam¬ 


ple also accounted for at least 50 per¬ 
cent of 1975 sales for each of the other 
product lines. 

Customers of Chilton’s disposable pro¬ 
pane cylinders reported that they do 
not purchase imported disposable pro¬ 
pane cylinders and do not know of any 
imports available for purchase. Those 
customers who reduced purchases cited 
a decline in the sales of camping equip¬ 
ment and torches that use these cylin¬ 
ders as a fuel supply. 

Chilton’s only customer of lawn sprin¬ 
klers reported that all lawn sprinklers 
purchases were from domestic sources. 

Customers who purcha.se gasoline cans 
from Chilton indicated that they pur¬ 
chase no imported cans. A decline in re¬ 
tail sales to a "normal" level in 1975 after 
the large sales resulting from the fuel 
crisis in 1973 and 1974 was cited as 
the reason for reducing purchases from 
Chilton. 

Customers who purchase six gallon 
marine tanks from Chilton reported that 
they purchase no imported tanks. 

Customers of Chilton's tire inflators 
reported that all of their tire inflator 
purchases were from domestic sources, 
and that they knew of no available for¬ 
eign source for this product. 

Customers who purchase ancillary 
parts for small gasoline engines from 
Chilton reported that they have no im¬ 
ported sources for these items. Since 
many of these products are produced 
according to the customers’ proprietary 
designs, the customers want to stay in 
close proximity to their supplier in order 
to quickly resolve any production prob¬ 
lems that may arise. In addition, many 
of the dies used by Chilton in making 
these products are the property of the 
customer. Some customers indicated that 
they did not want their dies located in 
foreign countries. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports like or directly 
competitive with disposable propane 
cylinders, lawn sprinklers, gasoline cans, 
six gallon marine gasoline tanks, tire 
inflators and ancillary parts for small 
gasoline engines produced at the Chil¬ 
ton, Wisconsin plant of the Chilton Metal 
Products Division of Western Industries, 
Incorporated did not contribute impor¬ 
tantly to the total or partial separations 
of the workers at such plant. 

Signed at Washington, D.C., this 12th 
day of October 1976. 

James F. Taylor, 
Director, Office of Management , 
Administration and Planning . 

|FR Doc.76-31119 Filed 10-21-76;8:45 ami 


[TA-W-1,130] 

CONTINENTAL CLIPPER 

Investigation Regarding Certification of 
Eligibility to Apply for Worker Adjust¬ 
ment Assistance 

On September 28,1976, the Department 
of Labor received a petition dated Sep¬ 


tember 9,1976 which was filed under sec¬ 
tion 221 (a) of the Trade Act of 1974 ("the 
Act") on behalf of the workers and 
former workers of Continental Clipper, 
Isbell Trawlers. Port Isabel, Texas (TA¬ 
W-1,130). Accordingly, the Director, Of¬ 
fice of Trade Adjustment Assistance, Bu¬ 
reau of International Labor Affairs, has 
instituted an investigation as provided in 
section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or di¬ 
rectly competitive with the shrimp caught 
by Continental Clipper or an appropriate 
subdivision thereof have contributed im¬ 
portantly to an absolute decline in sales 
or production, or both, of such firm or 
subdivision and to the actual or threat¬ 
ened total or partial separation of a 
significant number or proportion of the 
workers of such firm or subdivision. The 
investigation will further related, as ap¬ 
propriate, to the determination of the 
date on which total or partial separations 
began or threatened to begin and the sub¬ 
division of the firm involved. A group 
meeting the eligibility requirements of 
section 222 of the Act will be certified 
as eligible to apply for adjustment assist¬ 
ance under Title II, Chapter 2. of the Act 
in accordance with the provisions of 
Subpart B of CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject matter 
of the investigation may request a public 
hearing, provided such request is filed in 
writing with the Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than October 22, 
1976. 

Interested persons are invited to sub¬ 
mit written comments regarding the 
subject matter of this investigation to the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than October 22,1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director, Office of Trade Adjustment 
Assistance, Bureau of International 
Labor Affairs, U.S. Department of Labor, 
200 Constitution Avenue, NW., Washing¬ 
ton, D.C.20210. 

Signed at Washington, D.C., this 28th 
day of September 1976. 

Marvin M. Fooks, 
Director , Office of 
Trade Adjustment Assistance. 

IFR Doc.76-31120 Filed 10-21-76;8:45 am) 


ITA-W-1,103 J 

EMERALD CLIPPER 

Investigation Regarding Certification of 
Eligibility to Apply for Worker Adjust¬ 
ment Assistance 

On September 28,1976 the Department 
of Labor received a petition dated Sep¬ 
tember 9. 1976 which was filed under 
section 221(a) of the Trade Act of 1974 
("the Act”) on behalf of the workers and 
former workers of Emerald Clipper, Isbell 
Enterprise, Inc., Port Isabel, Texas (TA¬ 
W-1,103). Accordingly, the Director. Of- 
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fice of Trade Adjustment Assistance, Bu¬ 
reau of International Labor Affairs, has 
instituted an investigation as provided in 
section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or di¬ 
rectly competitive with the shrimp caught 
by Emerald Clipper or an appropriate 
subdivision thereof have contributed im¬ 
portantly to an absolute decline in sales 
or production, or both, of such firm or 
subdivision and to the actual or threat¬ 
ened total or partial separation of a 
significant number or proportion of the 
workers of such Aim or subdivision. The 
investigation will further related, as ap¬ 
propriate. to the determination of the 
date on which total or partial separations 
began or threatened to begin and the 
subdivision of the firm involved. A group 
meeting the eligibility requirements of 
section 222 of the Act will be certified as 
eligible to apply for adjustment assist¬ 
ance under Title II, Chapter 2, of the Act 
in accordance with the provisions of 
Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in wTiting with the Director, Office 
of Trade Adjustment Assistance, at the 
address shown below, not later than 
October 22, 1976. 

Interested persons are invited to sub¬ 
mit written comments regarding the 
subject matter of this investigation to 
the Director, Office of Trade Adjustment 
.Assistance, at the address shown below, 
not later than October 22, 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director, Office of Trade Adjustment As¬ 
sistance, Bureau of International Labor 
Affairs, U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington. 
D C. 20210. 

Signed at Washington. D C., this 28th 
day of September 1976. 

Marvin M. Fooks, 
Director, Office of Trade 
Adjustment Assistance. 

1FR Doc.76-31121 Filed 10-21-76:8:45 ami 


{TA-W-1,1331 

FIESTA CLIPPER 

Investigation Regarding Certification of 
Eligibility To Apply for Worker Adjust¬ 
ment Assistance 

On September 28,1976 the Department 
of Labor received a petition dated Sep¬ 
tember 9, 1976 which was filed under sec¬ 
tion 221(a) of the Trade Act of 1974 
'“the Act"), on behalf of the workers 
and former workers of Fiesta Clipper, 
Isbell Trawlers, Port Isabel, Texas (TA- 
W-1,133). Accordingly, the Director, Of¬ 
fice of Trade Adjustment Assistance, Bu¬ 
reau of International Labor Affairs, has 
instituted an investigation as provided in 
•section 221(a) of the Act and 29 CFR 
90 12. 


NOTICES 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with the shrimp 
caught by Fiesta Clipper or an appropri¬ 
ate subdivision thereof have contributed 
importantly to an absolute decline in 
sales or production, or both, of such firm 
or subdivision to the actual or threat¬ 
ened total or partial separation of a sig¬ 
nificant number or proportion of the 
workers of such firm or subdivision. The 
investigation will further related, as ap¬ 
propriate, to the determination of the 
date on which total or partial separations 
began or threatened to begin and the 
subdivision of the firm involved. A group 
meeting the eligibility requirements of 
Section 222 of the Act will be certified 
as eligible to apply for adjustment assist¬ 
ance under Title II, Chapter 2, of the 
Act in accordance with the provisions of 
Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Director, Office 
of Trade Adjustment Assistance, at the 
address show below, not later than 
October 22, 1976. 

Interested persons are invited to sub¬ 
mit written comments regarding the 
subject matter of this investigation to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than October 22, 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director, Office of Trade Adjustment As¬ 
sistance. Bureau of International Labor 
Affairs, U.S. Department of Labor, 200 
Constitution Avenue, NW.. Washington. 
D.C. 20210. 

Signed at Washington, D.C., this 28th 
day of September 1976. 

Marvin M. Fooks. 

Director , Office of Trade 
Adjustment Assistance. 

|FR Doc.76-31122 Filed 10-21-76:8:45 am) 


{TA-W-9831 

GETTYSBURG SHOE COMPANY, INC., 
GETTYSBURG AND EAST BERLIN, 
PENNSYLVANIA 

Certification Regarding Eligibility To Apply 
for Worker Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-983: investigation regarding certifi¬ 
cation of eligibility to apply for worker 
adjustment assistance as prescribed in 
section 222 of the Act. 

The investigation was initiated on 
July 9. 1976 in response to a worker peti¬ 
tion received on July 9, 1976 which was 
filed on behalf of workers and former 
workers producing women’s shoes at 
Gettysburg Shoe Company, Inc., Gettys¬ 
burg, Pennsylvania. The investigation 
was expanded to include the East Berlin 
plant of Gettysburg Shoe, East Berlin, 
Pennsylvania. 
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The notice of investigation was pub¬ 
lished in the Federal Register on July 23. 
1976 (41 FR 30417). No public hearing 
was requested and none was held. 

The information upon which the deter¬ 
mination was made was obtained prin¬ 
cipally from Gettysburg Shoe Company. 
Inc., its customers, the U.S. Department 
of Commerce, the U.S. International 
Trade Commission, Industry analysts, 
and Department files. 

In order to make an affirmative deter¬ 
mination and issue a certification of eli¬ 
gibility to apply for adjustment assist¬ 
ance, each of the group eligibility re¬ 
quirements of section 222 of the Trade 
Act of 1974 must be met : 

(1) That a significant number or propor¬ 
tion of the workers In the workers' firm. t>r 
an appropriate subdivision thereof, have be¬ 
come totally or partially separated, or are 
threatened to become totally or partially 
separated: 

(2) That sales or production, or both, of 
such firm or subdivision have decreased 
absolutely: 

(3) That articles like or directly competi¬ 
tive with those produced by the firm or sub¬ 
division are being imported in increased 
quantities, either actual or relative to do¬ 
mestic production: and 

(4 1 That such increased Imports have con¬ 
tributed Importantly to the separations, or 
threat thereof, and to the decrease in sales 
or production. The term "contributed im¬ 
portantly" means a cause which is impor¬ 
tant but not necessarily more important than 
any other cause. 

The investigation has revealed that all 
of the above criteria have been met. 

Significant Total or Partial 
Separations 

The average number of production 
workers at Gettysburg Shoe, including 
the Gettysburg and East Berlin plants, 
decreased two percent in 1975 compared 
to 1974 and 42 percent in the first half of 
1976 compared to the first half of 1975. 
The firm closed in June 1976 and all 
workers were laid off at that time. Em¬ 
ployment decreased compared to the 
same quarter of the previous year in 
eight of the ten quarters prior to the 
closing of the plants in June of 1976. 

Sales or Production, or Both. Have 
Decreased Absolutely 

Total sales of women’s shoes by Get¬ 
tysburg Shoe Company. Inc., increased 
five percent in 1975 compared to 1974 
and declined 48 percent in the first half 
of 1976 compared to the first half of 1975. 
In eight of the ten quarters prior to clos¬ 
ing the plants in June, sales decreased 
compared to the same quarter of the 
previous year. 

Production of shoes by Gettysburg 
Shoe increased 2 percent in 1975 com¬ 
pared to 1974 and declined 64 percent in 
the first half of 1976 compared to the 
first half of 1975. Production decreased 
compared to the same quarter of the 
previous year in seven of the ten quar¬ 
ters prior to closing in June of 1976. A 
plant in East Berlin, Pennsylvania which 
produced component parts for shoes pro¬ 
duced at Gettysburg also ceased opera¬ 
tions in June 1976. 
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Increased Imports 

Imports of women’s and misses’ non¬ 
rubber footwear increased from 185.0 
million pairs in 1971 to 190.7 million 
pairs in 1975. Imports increased from 
89.5 million pairs in the first half of 
1975 to 109.5 million pairs in the first 
half of 1976. 

Contributed Importantly 

The evidence developed in the Depart¬ 
ment’s investigation reveals that former 
customers of Gettysburg Shoe Company 
reduced purchases from Gettysburg while 
increasing purchases of imported foot¬ 
wear. Reduced sales due to increased im¬ 
port competition resulted in the closure 
of Gettysburg Shoe Company, Gettys¬ 
burg, Pennsylvania and the firm’s com¬ 
ponent facility in East Berlin, Pennsyl¬ 
vania. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles like 
or directly competitive with women’s 
shoes produced by Gettysburg Shoe 
Company, Inc. contributed importantly 
to the total or partial separations of 
workers at that firm. 

In accordance with the provisions of 
the Trade Act of 1974, I make the fol¬ 
lowing certification: 

All employees of Gettysburg Shoe Com¬ 
pany, Inc., Gettysburg and East Berlin. Penn¬ 
sylvania who became totally or partially 
separated from employment on or after June 
30, 1975 are eligible to apply for adjust¬ 
ment assistance under Title II, Chapter 2 of 
the Trade Act of 1974. 

Signed at Washington, D.C., this 14th 
day of October 1976. 

James F. Taylor, 
Director , Office of Management, 
Administration and Planning . 

[FR Doc.76-31170 Piled 10-21-76:8:45 am] 


ITA-W-11011 

GOLDEN CLIPPER 

Investigation Regarding Certification of 
Eligibility To Apply for Worker Adjust¬ 
ment Assistance 

On September 28, 1976 the Depart¬ 
ment of Labor received a petition dated 
September 9, 1976 which was filed under 
section 221(a) of the Trade Act of 1974 
(“the Act”) on behalf of the workers and 
former workers of Golden Clipper, Isbell 
Enterprise, Inc., Port Isabel, Texas (TA¬ 
W-1101). Accordingly, the Director, Of¬ 
fice of Trade Adjustment Assistance, Bu¬ 
reau of International Labor Affairs, has 
instituted an investigation as provided 
in section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with the shrimp 
caught by Golden Clipper or an appropri¬ 
ate subdivision thereof have contributed 
importantly to an absolute decline in 
sales or production, or both, of such firm 
or subdivision and to the actual or 


threatened total or partial separation of 
a significant number or proportion of the 
workers of such firm or subdivision. The 
investigation will further related, as ap¬ 
propriate, to the determination of the 
date on which total or partial separations 
began or threatened to begin and the sub¬ 
division of the firm involved. A group 
meeting the eligibility requirements of 
Section 222 of the Act will be certified as 
eligible to apply for adjustment assist¬ 
ance under Title n, Chapter 2, of the Act 
in accordanc e wit h the provisions of Sub- 
part B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Director, Office 
of Trade Adjustment Assistance, at the 
address show below, not later than Oc¬ 
tober 22, 1976. 

Interested persons are invited to sub¬ 
mit written comments regarding the sub¬ 
ject matter of this investigation to the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than October 22, 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director. Office of Trade Adjustment As¬ 
sistance, Bureau of International Labor 
Affairs, U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
D.C. 20210. 

Signed at Washington. D.C., this 28th 
day of September 1976. 

Marvin M. Fooks, 
Director, Office of Trade 
Adjustment Assistance. 

|FR Doc.76-31123 Filed 10-21-76:8:45 amj 


|TA-W-1004] 

INTERNATIONAL SHOE CO., 
HOPKINSVILLE, KENTUCKY 

Certification Regarding Eligibility to Apply 
for Worker Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA- 
W-1004: investigation regarding certifi¬ 
cation of eligibility to apply for adjust¬ 
ment assistance as prescribed in section 
222 of the Act. 

The investigation was initiated on 
July 30, 1976 in response to a worker 
petition received on that date which was 
filed by the United Steelworkers of 
America Local 14833, on behalf of work¬ 
ers and former workers producing men’s 
shoes at the Hopkinsville, Kentucky 
plant of International Shoe Co., a sub¬ 
sidiary of Interco, St. Louis, Missouri. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on August 
13. 1976 (41 FR 34392). No public hear¬ 
ing was requested and none was held. 

The information upon which the 
determination was made was obtained 
principally from officials of the Interna¬ 
tional Shoe Company, its customers, the 
Department of Commerce/ the Interna¬ 
tional Trade Commission, industry 
analysts and Department files. 


In order to make an affirmative deter¬ 
mination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility re¬ 
quirements of Section 222 of the Trade 
Act of 1974 must be met: 

(1) That a significant number or pro¬ 
portion of the workers in the workers’ firm, 
or an appropriate subdivision thereof, have 
become totally or partially separated, or are 
threatened to become totally or partially 
separated: 

(2) That sales or production, or both, of 
such firm or subdivision have decreased 
absolutely: 

(3) That articles like or directly competi¬ 
tive with those produced by the firm or 
subdivision are being imported in increased 
quantities, either actual or relative to do¬ 
mestic production: and 

(4) That such increased imports have con¬ 
tributed importantly to the separations, or 
threat thereof, and to the decrease In sales 
or production. The term ‘'contributed im¬ 
portantly" means a cause which is Important 
but not necessarily more important than any 
other cause. 

The Department’s investigation has 
revealed that all of the above criteria 
have been met. 

Significant Total or Partial 
Separations 

Average employment declined 4 per¬ 
cent in June 1976 and 8 percent in July 
1976 compared to the respective months 
in 1975. Employment declined 5 percent 
in June 1976 compared to May 1976 and 
5 percent in July 1976 compared to June 
1976. 

Sales or Production, or Both, Have 
Decreased Absolutely 

Production decreased 28 percent in 
quantity and value in June 1976 and 35 
percent in quantity and 29 percent in 
value in July 1976 compared to the same 
months in 1975. Production declined 30 
percent in quantity and 31 percent in 
value in June 1976 compared to May 1976 
and 35 percent in quantity and 27 per¬ 
cent in value in July 1976 compared to 
June 1976. 

Increased Imports 

Imports of men’s dress and casual foot¬ 
wear increased absolutely In 1972 and 
1973 compared to the previous year and 
decreased in 1974. In 1975 imports in¬ 
creased 7.2 percent over 1974. Imports 
for the first half of 1976 were up 32.6 
percent from first half of 1975. Rela¬ 
tively, imports increased from 53.5 per¬ 
cent of domestic production in 1974 to 
58.4 percent in 1975. First half of 1976 
imports were 63.8 percent of domestic 
production compared to 58.7 percent for 
the same period in 1975. 

Contributed Importantly 

Customers of International Shoe Co. 
indicated they have decreased their pur¬ 
chases of men’s shoes from International 
Shoe Co. and have increased their pur¬ 
chases of imported shoes. 

Conclusion 

After CAieful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports like or directly 
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competitive with men's shoes produced 
at the Hopkinsville, Kentucky plant of 
International Shoe Company contributed 
importantly to the total or partial sepa¬ 
ration of the workers of that plant. In 
accordance with the provisions of the 
Act, I make the following certification: 

All workers at the Hopkinsville, Kentucky 
plant of International Shoe Company who 
become totally or partially separated from 
employment on or after June 1, 1976 are 
eligible to apply for adjustment assistance 
wader Title II, Chapter 2 of the Trade Act of 
1*^74. 


•but not necessarily more important than any 
other cause. 

The investigation has revealed that all 
four of the above criteria have been met 
by workers engaged in employment 
related to the production of metal watch- 
bands. Furthermore, the investigation 
has revealed that none of the above cri¬ 
teria has been met by workers engaged 
in employment related to the production 
of leather watchbands. 

Significant Total or Partial 
Separations 


Signed at Washington, D.C., this 15th 
day of October 1976. 

Gloria G. Pratt, 
Direc'or. Office of 
Foreign Economic Policy. 
(PR Doc.76-31171 Filed 10-21-76:8:45 am] 


| TA-W-981 ] 

JACOBY-BENDER, INC., WOODSIDE, NEW 
YORK AND BRONX, NEW YORK 

Determinations Regarding Eligibility to 
Apply for Worker Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA- 
W-981: investigation regarding certifi¬ 
cation of eligibility to apply for worker 
adjustment assistance as prescribed in 
Section 222 of the Act. 

The investigation was initiated on 
July 9, 1976 in response to a worker pe¬ 
tition received on July 9, 1976 which was 
filed by the Watch and Jewelry Workers 
Union on behalf of workers and former 
workers of the Woodside, New York and 
Bronx, New York plants of Jacoby-Bend- 
er. Incorporated. 

The notice of investigation was pub¬ 
lished in the Federal Register on 
July 23, 1976 (41 FR 30418>. No public 
hearing was requested and none was 

held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Jacoby- 
Bender, Incorporated, its customers, the 
U.S. Department of Commerce, the U.S. 
International Trade Commission, indus¬ 
try analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment assist¬ 
ance, each of the group eligibility re¬ 
quirements «f Section 222 of the Trade 
Act of 197 must be met: 

(1) That a significant number or propor¬ 
tion of the workers in the workers' firm, or 
an appropriate subdivision thereof, have be¬ 
come totally or partially separated, or are 
threatened to become totally or partially 
separated: 

(2) That sales or production, or both, of 
such firm or subdivision have decreased 

absolutely; 

(3) That articles like or directly competi¬ 
tive with those produced by the firm or s\fb- 
dlvision are being Imported in increased 
quantities, either actual or relative to domes¬ 
tic production; and 

(4) That such increased Imports have con¬ 
tributed Importantly to the separations, or 
threat thereof, and to the decrease in sales 
or production. The term "contributed im¬ 
portantly" means a cause which is Important 


Employment of metal watchband pro¬ 
duction workers at the Woodside, New 
York plant of Jacoby-Bender, Incorpo¬ 
rated declined 14.3 percent in 1975 com¬ 
pared to 1974 and 15.6 percent in the 
first half of 1976 compared to the first 
half of 1975. 

Employment of production workers at 
the Bronx. New York plant, chiefly 
producing leather watchbands increased 
by 9.7 percent, 35.3 percent, 58.3 percent 
and 38.5 percent, respectively, in the last 
two quarters of 1975 and the first two 
quarters of 1976 compared to the same 
quarters of the previous year. 

Sales, or Production, or Both, Have 
Decreased Absolutely 

Sales, in value, and production, in 
quantity, of metal watch bands by the 
Woodside. New York plant of Jacoby- 
Bender, Incorporated declined 15.4 per¬ 
cent and 36.9 percent, respectively, in 
1975 compared to 1974 and'31.8 percent 
and 19.5 percent, respectively, in the first 
half of 1976 compared to the first half 
of 1975. 

Sales of leather watchbands manufac¬ 
tured at the Bronx, New York plant in¬ 
creased 5.7 percent in value from 1974 to 
1975 and 26.2 percent in value for the 
first half of 1976 compared to the first 
half of 1975. Production of leather 
watchbands increased 29.0 percent, 66.4 
percent, and 17.9 percent, respectively, in 
the last quarter of 1975 and the first 
two quarters of 1976 compared to the 
same quarters of the previous year. 

Increased Imports 

Imports of metal watchbands over $5 
per dozen increased in 1972 compared to 
1971 and increased every year there¬ 
after up to and including 1975. In the 
first half of 1976 0.8 million dozens of 
metal watchbands over $5 per dozen were 
imported, an increase of 100.0 percent 
from the 0.4 million dozens imported in 
the first half of 1975. 

Jacoby-Bender, Incorporated increased 
its purchases of imported metal watch¬ 
bands by 44.0 percent in value for the 
first half of 1976 compared to the first 
half of 1975. 

Imports of leather strops and straps 
increased in value from 1971 to 1973 and 
dec leased in 1974 compared to 1973. In 
1975 imports of leather strops and straps 
decreased to $1.4 million from $1.6 mil¬ 
lion in 1974. 

Contributed Importantly 

Customers of the Woodside, New York 
plant of Jacoby-Bender, Incorporated in¬ 
dicated that they had increased their 


orders of imported metal watchbands in 
1975 compared to 1974 and for the first 
half of 1976 compared to the first half 
of 1975, while reducing their orders of 
metal w r atchbands from Jacoby-Bender. 

Customers of the Bronx, New York 
plant of Jacoby-Bender. Incorporated 
indicated that they did not increase their 
purchases of foreign leather watchbands 
in 1975 compared to 1974 and in the first 
half of 1976 compared to the first half of 
1975. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports like or directly 
competitive with the metal watchbands 
produced at the Woodside, New York 
plant of Jacoby-Bender, Incorporated 
contributed importantly to the total or 
partial separation of the workers of that 
plant who are engaged in employment re¬ 
lated to the production of metal watch¬ 
bands. In accordance with the provisions 
of the Act, I make the following certif¬ 
ication: 

All workers at the Woodside. New York 
plant of Jacoby-Bender. Incorporated en¬ 
gaged in the production of metal watchbands 
who became totally or partially separated 
from employment on or after July 2. 1975 are 
eligible to apply for adjustment assistance 
under Title II, Chapter 2 of the Trade Act of 
1974. 

I further conclude that increases of 
imports of articles like or directly com¬ 
petitive with the leather watchbands pro¬ 
duced at the Bronx, New York plant of 
Jacoby-Bender, Incorporated did not 
contribute importantly to the total or 
partial separations of the workers at such 
plant ste required in section 222 of the 
Trade Act of 1974. 

Signed at Washington, D.C.. this 14th 
day of October 1976. 

James F. Taylor. 

Director, Office of Management. 

Administration and Planning. 

jFR Dcc.76-31124 Filed 10-21-76:8:45 am] 


| TA-W-11041 

MAJESTIC CLIPPER 

Investigation Regarding Certification of 
Eligibility To Apply for Worker Adjust¬ 
ment Assistance 

On September 28. 1976 the Department 
of Labor received a petition dated Sep¬ 
tember 9. 1976 which was filed under sec¬ 
tion 221 (a > of the Trade Act of 1974 
(“the Act’’> on behalf of the workers 
and former workers of Majestic Clipper. 
Isbell Enterprise, Inc., Port Isabel, Texas 
(TA-W-1104). Accordingly, the Director. 
Office of Trade Adjustment Assistance. 
Bureau of International Labor Affairs, 
has instituted an investigation as pro¬ 
vided in section 221 (a> of the Act and 29 
CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with the shrimp 
caught by Majestic Clipper or an appro¬ 
priate subdivision thereof have contrib¬ 
uted importantly to an absolute decline 
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in sales or production, or both, of such 
firm or subdivision and to the actual or 
threatened total or partial separation of 
a significant number or proportion of 
the workers of such firm or subdivision. 
The investigation will further relate, as 
appropriate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. A 
group meeting the eligibility require¬ 
ments of section 222 of the Act will be 
certified as eligible to apply for adjust¬ 
ment assistance under Title II, Chapter 
2, of the Act in accordance with the pro¬ 
visions of Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Director, Office 
of Trade Adjustment Assistance, at the 
address shown below, not later than Oc¬ 
tober 22, 1976. 

Interested persons are invited to sub¬ 
mit written comments regarding the sub¬ 
ject matter of this investigation to the 
Director, Office of Trade Adjustment As¬ 
sistance, at the address shown below, not 
later than October 22, 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director, Office of Trade Adjustment As¬ 
sistance, Bureau of International Labor 
Affairs. U.S. Department of Labor, 200 
Constitution Avenue. NW.. Washington, 
D.C. 20210. 

Signed at Washington, D.C., this 28th 
day of September 1976. 

Marvin M. Fooks. 

Director , Office of Trade 
Adjustment Assistance. 

IFR Doc.76-31125 Filed 10-21-76:8:45 am] 


MGD GRAPHIC SYSTEMS GROUP, ROCK¬ 
WELL INTERNATIONAL, CHICAGO, ILLI¬ 
NOIS 

Determinations Regarding Eligibility To 
Apply for Worker Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-904: investigation regarding certifi¬ 
cation of eligibility to apply for worker 
adjustment assistance as prescribed in 
section 222 of the Act. 

The investigation was initiated on 
May 27, 1976 in response to a worker pe¬ 
tition received on the same date which 
was filed by the International Union of 
Electrical, Radio and Machine Workers 
on behalf of workers and former work¬ 
ers producing printing presses at MGD 
Graphic Systems Group. Rockwell In¬ 
ternational. Chicago, Illinois, a sub¬ 
sidiary of Rockwell, International, Pitts¬ 
burgh. Pennsylvania. 

The notice of investigation was pub¬ 
lished in the Federal Register on June 
18, 1976 (41 FR 24803). No public hearing 
was requested and none was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of MGD Graph¬ 


ics/Rockwell International, its custom¬ 
ers, the U.S. Department of Commerce, 
the U.S. International Trade Commis¬ 
sion, and Department files. 

In order to make an affirmative deter¬ 
mination and issue a certification of eli¬ 
gibility to apply for adjustment assist¬ 
ance, each of the group eligibility re¬ 
quirements of Section 222 of the Trade 
Act of 1974 must be met: 

(1) That a significant number or propor¬ 
tion of the workers In such workers’ firm, or 
an appropriate subdivision thereof, have be¬ 
come totally or partially separated, or are 
threatened to become totally or partially 
separated; 

(2) That sales or production, or both, of 
such firm or subdivision have decreased ab¬ 
solutely; 

(3) That articles like or directly competi¬ 
tive with those produced by the firm or sub¬ 
division are being Imported in increased 
quantities, either actual or relative to do¬ 
mestic production: and 

(4) That such Increased imports have con¬ 
tributed importantly to the separations, or 
threat thereof, and to the decrease in sales 
or production. The term “contributed im¬ 
portantly” means a cause which is important 
but not necessarily more important than any 
other cause. 

The investigation revealed that all cri¬ 
teria have been met in reference to the 
production of ^heet-fed offset printing 
presses. In addition, without regard to 
whether any of the other criteria have 
been met, criteria i3) and (4) have not 
been met in reference to the production 
of web-fed offset printing presses. 

Significant Total or Partial 
Separations 

The average number of production 
workers decreased 13 percent from 1973 
to 1974, decreased 36 percent from 1974 
to 1975. and fell 10 percent in the first 
quarter of 1976 compared to the same 
quarter of 1975. 

Average weekly hours worked by pro¬ 
duction workers fell 8 percent from 1973 
to 1974 and fell 6 percent from 1974 to 
1975, then rose 8 percent in the first 
quarter of 1976 compared to the same 
quarter of the previous year. 

Sales or Production, or Both, Have 
Decreased Absolutely 

Total sales from the Chicago plant in¬ 
cluding imported presses and those man¬ 
ufactured at Chicago, declined 24 per¬ 
cent from 1973 to 1974 and declined 54 
percent from 1974 to 1975. Total sales 
declined 44 percent in the first quarter 
of 1976 compared to the same quarter, 
previous year. 

Sales of presses manufactured at the 
Chicago plant declined 21 percent from 
1973 to 1974 and declined 41 percent 
from 1974 to 1975. Sales of domestically 
manufactured presses increased 10 per¬ 
cent in the first quarter of 1976 com¬ 
pared to the same quarter of the pre¬ 
vious year. 

Increased Imports 

Imports of sheet-fed offset printing 
presses above 3,500 pounds increased ab¬ 
solutely but fell relatively from 1971 to 
1972, then increased both absolutely and 
relatively from 1972 to 1973. Imports de¬ 


clined both absolutely and relative to 
domestic production from 1973 to 1974. 
The ratio of imports to domestic produc¬ 
tion declined from 131.1 percent in 1974 
to 89.4 percent in 1975. Imports increased 
relative to domestic consumption from 
44.1 percent in the first quarter of 1975 
to 100 percent in the first quarter of 1976. 
There was no domestic production of 
sheet-fed presses in the first quarter of 
1976. There will be little U.S. production 
of sheet-fed presses in the second and 
third quarter of 1976. All U.S. production 
of these presses is expected to cease by 
October, 1976. 

Imports of web-fed offset printing 
presses above 3,500 pounds increased ab¬ 
solutely in each year from 1971 to 1973. 
Imports then declined absolutely and 
relative to domestic production from 
1973 to 1974 and from 1974 to 1975. The 
ratio of imports to domestic production 
declined from 0.2 percent in 1974 to 0.1 
percent in 1975. In the first quarter of 
1976, imports remained stable in ab¬ 
solute terms when compared to the first 
quarter of 1975. 

Contributed Importantly 

The Department’s investigation re¬ 
vealed that production and employment 
at the Chicago, Illinois plant of MGD 
Graphics have been adversely affected by 
increased imports of sheet-fed offset 
printing presses. The company discon¬ 
tinued production of sheet-fed presses 
in 1976, while continuing to supply do¬ 
mestic customers with sheet-fed presses 
made abroad. The company consolidated 
production of web-fed presses and ac¬ 
cessories into other domestic locations. 
The Chicago plant is scheduled to close 
in the fall of 1976. 

Customers accounting for 51 percent 
of MGD’s total sales in 1975 indicated 
that they intend to switch to foreign 
sources as domestically made sheet-fed 
presses become less available. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports like or directly 
competitive with sheet-fed offset print¬ 
ing presses produced by the Chicago, Illi¬ 
nois plant of MGD Graphic Systems 
Group, Rockwell International contrib¬ 
uted importantly to the total or partial 
separation of the workers of that plant. 
In accordance with the provisions of the 
Act. I make the following certification: 

All workers engaged in employment re¬ 
lated to the production of sheet-fed offset 
printing presses at the Chicago, Illinois plant 
of MGD Graphics Systems Group. Rockwell 
International, who became totally or par¬ 
tially separated from employment on or 
after January 1, 1976 are eligible to apply 
for adjustment assistance under Title II. 
Chapter 2 of the Trade Act of 1974. 

It is further concluded that increases 
of imports like or directly competitive 
with web-fed offset printing presses pro¬ 
duced at the Chicago, Illinois plant of 
MGD Graphics Systems Group, Rock¬ 
well International, did not contribute 
importantly to the total or partial sepa¬ 
rations of workers in this subdivsion. 
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Therefore, workers engaged In employ¬ 
ment related solely to tlie production of 
web-fed offset printing presses are not 
eligible to apply for adjustment assist¬ 
ance. 

Signed at Washington, D.C., tills 15th 
day of October 1976. 

Jambs P. Taylor, 
Director , Office of Management, 
Admtiiistration and Plannvig. 

|FR Doc.76-31126 Piled 10-21-76,8:45 ami 


| TA-W-9391 

MILLER DRUCK COMPANY, INC., NEW 
YORK, NEW YORK 

Certification Regarding Eligibility to Apply 
for Worker Adjustment Assistance 

In accordance with section 223 of the 
Trade Ac^ of 1974 the Department of 
Labor herein presents the result of TA¬ 
W-939: investigation regarding certifi¬ 
cation of eligibility to apply for worker 
adjustment assistance as prescribed in 
section 222 of the Act. 

The investigation was initiated on 
June 18, 1976, in response to a worker 
petition received on June 15. 1976, which 
was filed on behalf of workers and for¬ 
mer workers producing finished marble 
and stone slabs at the Bronx, New York 
mill of Miller Druck Company, Inc., New 
York, New York. 

The notice of investigation was pub¬ 
lished in the Federal Register on July 6, 
1976 <41 FR 27803). No public hearing 
was requested and none was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Miller Druck 
Company, Inc., the U.S. Department of 
Commerce, the U.S. International Trade 
Commission, industry analysts, and De¬ 
partment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility re¬ 
quirements of section 222 of the Trade 
Act of 1974 must be met: 

(1) That a significant number or propor¬ 
tion of the workers in such workers* firm or 
an appropriate subdivision thereof have be¬ 
come totally or partially separated, or are 
threatened to become totally or partially 
separated; 

(2) That sales or production, or both, of 

such firm or subdivision have decreased 
absolutely; — 

(3) That articles like or directly competi¬ 
tive with articles produced by such workers* 
Arm or an appropriate subdivision thereof 
are being Imported in Increased quantities, 
either actual or relative to domestic produc¬ 
tion; and 

(4) That such Increased Imports have con¬ 
tributed importantly to the separations, or 
threat thereof, and to the decrease In sales 
or production. The term “contributed Im¬ 
portantly** means a cause which Is Im¬ 
portant but not necessarily more Important 
than any other cause. 

The investigation has revealed that all 
of the above criteria have been met for 
workers engaged in employment related 
to the finishing of marble at the Bronx 
tnill and Manhattan offices. Criteria one 


<1) and four (4) have not been met for 
installers employed by Miller Druck. 

Significant Total or Partial 
Separations 

Miller Druck records data in fiscal year 
periods extending from July of the pre¬ 
vious year through June of the present 
year. 

The average number of production 
workers at the Bronx mill increased 16.7 
percent from FY 1974 to FY 1975. Aver¬ 
age weekly hours work increased 6.3 
percent from FY 1974 to FY 1975. In July 
1975 all employment at the mill was 
terminated when production at the mill 
was stopped. 

The average number of installers em¬ 
ployed by Miller Druck increased 42.9 
percent from FY 1974 to FY 1975 and 
then remained stable from FY 1975 to 
FY 1976. The average weekly hours 
worked by installers increased 27.3 per¬ 
cent from FY 1974 to FY 1975 and then 
declined 10.7 percent from FY 1975 to 
FY 1976. 

The average number of office workers 
at Miller Druck remained stable from FY 
1974 to FY 1975 and then declined 14.3 
percent from FY 1975 to FY 1976. 

Sales, Production, or Both Have De¬ 
creased Absolutely 

Miller Druck records data in fiscal year 
periods extending from July of the pre¬ 
vious year through June of the present 
year. 

The value of sales by Miller Druck, in¬ 
cluding finishing and installation costs 
for marble increased 32.1 percent from 
FY 1974 to FY 1975 and increased 146.6 
percent from FY 1975 to FY 1976. 

The value of marble finished at the 
Bronx mill increased 6.6 percent from 
FY 1974 to FY 1975 and then declined 
83.4 percent from FY 1975 to FY 1976. 
Production at the mill was stopped from 
July 1975 through May 1976. 

Increased Imports 

The value of imports of marble and 
related products increased absolutely in 
each year from 1971 through 1974. In 

1975. the ratio of imports to domestic 
production was 103.7 percent, well above 
the 1971-1974 average ratio of 92.4 per¬ 
cent. Imports increased absolutely in 
the first quarter of 1976 compared to the 
first quarter of 1975. The ratio of imports 
to domestic production increased from 
107.1 percent in the first quarter of 1975 
to 144.7 percent in the first quarter of 

1976. 

Contributed Importantly 

The Department's investigation re¬ 
vealed that production and employment 
at the Bronx mill of Miller Druck have 
been adversely affected by increased im¬ 
ports of finished marble. In July 1975, 
following a change in union work rules 
which previously allowed union workers 
to install only marble that was finished 
domestically. Miller Druck began import¬ 
ing finished marble. From July 1975 to 
May 1976, the company imported enough 
finished marble to fill all of its orders and 
did no finishing at the Bronx mill. 


Departmental files show that many 
bids on recent construction projects in 
New York City have been won by com¬ 
panies who use imports of manufac¬ 
tured marble. 

Due to the nature of their work, em¬ 
ployment of installers Is not affected by 
increased imports. The workers install 
all finished marble, whether imported or 
finished at the Bronx mill. 

Conclusion 

After careful i*eview of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports like or directly 
competitive with marble finished at the 
Bronx, New York mill of Miller Druck 
Company. Inc. contributed importantly 
to the total or partial separation of the 
workers of that plant. In accordance with 
the provisions of the Act, I make the 
following certification: 

All workers engaged In employment related 
to the finishing of marble at the Bronx. New 
York mill and Manhattan, New York offices 
of Miller Druck Company. Inc,, New York, 
New York who became totally or partially 
separated from employment on or after 
June 1, 1976, and before August 1, 1975, are 
eligible to apply»for adjustment assistance 
under Title IT. Chapter 2, of the Trade Act 
of 1974. All workers separated after August 1, 
1975 are not eligible for adjustment assist¬ 
ance. 

It is further concluded that installers 
employed by Miller Druck Company, Inc., 
New York, New York be denied certifica¬ 
tion. 

Signed at Washington, D.C., this 12th 
day of October 1976. 

James F. Taylor. 

Director , Office of Management, 
Administration and Pianning. 

(FR Doc.76-31127 Filed 10-21-76;8:46 am] 


fTA-W-806) 

ROYAL CLOTHING COMPANY, INC., 
PHILADELPHIA, PENNSYLVANIA 

Certification Regarding Eligibility to Apply 
for Worker Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA- 
W-806: Investigation regarding certifica¬ 
tion of eligibility to apply for worker ad¬ 
justment assistance as prescribed in sec¬ 
tion 222 of the Act. 

The investigation was initiated on 
April 23, 1976, in response to a worker 
petition dated September 22, 1975. which 
was filed by the Amalgamated Clothing 
Workers of America on behalf of work¬ 
ers and former workers producing men's 
suits and sport jackets at the Philadel¬ 
phia, Pennsylvania plant of the Royal 
Clothing Company. Incorporated. 

The Office of Trade Adjustment As¬ 
sistance had originally received this peti¬ 
tion in September 1975. However, at that 
time officials of the Labor Department 
were unable to locate any of the prin¬ 
cipals of the Royal Clothing Company. 
In April of 1976 the Department received 
notification from the Amalgamated 
Clothing Workers of America that rep- 
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resen tatives of Royal Clothing had been 
located. 

The notice of Investigation was pub¬ 
lished in the Federal Register on May 
14, 1976 (41 FR 20045). No public hear¬ 
ing was requested. 

The information upon which the deter¬ 
mination was made was obtained prin¬ 
cipally from officials of Royal Clothing 
Company Inc., the company for which 
Royal performed contract cutting and its 
customers, the U.S. Department of Com¬ 
merce, the U.S. International Trade 
Commission, industry analysts, and De¬ 
partment files. 

In order to make an affirmative deter¬ 
mination and Issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, all of the group eligibility re¬ 
quirements of Section 222 of the Trade 
Act of 1974 must be met. 

(1) That a significant number or propor¬ 
tion of the workers in such workers* firm or 
an appropriate subdivision of the firm have 
become totally or partially separated, or are 
threatened to become totally or partially 
separated; 

(2) That sales, production, or both, of such 
firm or subdivision have decreased absolutely; 

(3) That articles like or directly competi¬ 
tive with those produced by the firm or sub¬ 
division are being Imported In increased 
quantities, either actual or relative to do¬ 
mestic production; and 

(4) That such Increased imports have con¬ 
tributed importantly to the separations, or 
threat thereof, and to the decrease In sales 
or production. The term "contributed im¬ 
portantly" means a cause which is Important 
but not necessarily more Important than any 
other cause. 

The investigation has revealed that all 
four of the above criteria have been met. 

Significant Total of Partial 
Separations 

Employment increased by 33.3 percent 
and 20.0 percent, respectively, in the first 
and second quarters of 1974 compared to 
the previous quarters. Employment at 
Royal Clothing declined 25.0 percent 
from the second quarter to the third 
quarter of 1974. All employees were sepa¬ 
rated when the company closed in Octo¬ 
ber 1974. 

Sales or Production, or Both, Have 
Decreased Absolutely 

Sales data for Royal Clothing was 
available only for 1974. Sales increased 
44.6 percent in value from the first quar¬ 
ter of 1974 to the second quarter. Sales 
then declined 46.9 percent in value from 
the second quarter to the third quarter. 
Sales terminated after the company 
closed on October 18,1974. 

Increased Imports 

Imports of men’s and boys' tailored 
dress coats and sportcoats increased 
absolutely and relatively in each year 
from 1971 to 1973. Imports increased 
relatively from 1973 to 1974. The ratios 
of imports to domestic production and 
consumption increased from 19.2 percent 
and 16.2 percent, respectively, in 1973 to 
21.2 percent and 17.5 percent, respec¬ 
tively, in 1974. 

Imports of men’s and boys’ tailored 
suits increased absolutely and relatively 


in each year from 1971 to 1974. The ratios 
of imports to domestic production and 
consumption increased from 10.1 per¬ 
cent and 9.2 percent, respectively, in 
1973 to 12.2 percent and 10.9 percent, 
respectively, in 1974. 

Contributed Importantly 

The Department’s investigation re¬ 
vealed that customers of the company 
for which Royal Clothing performed 
contract cutting have indicated that they 
have reduced purchases from that com¬ 
pany and increased purchases of im¬ 
ported men’s sports jackets and men’s 
suits. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports like or directly 
competitive with men’s sports jackets and 
men’s suits produced by the Philadelphia, 
Pennsylvania plant of the Royal Cloth¬ 
ing Company, Inc. contributed impor¬ 
tantly to the total or partial separation 
of workers of that plant. In accordance 
with the provisions of the Act, I make the 
following certification: 

All workers at the Philadelphia, Penn¬ 
sylvania plant of the Royal Clothing Com¬ 
pany, Inc. who became totally or partially 
separated from employment on or after 
October 3. 1974 and before December 1, 1974 
are eligible to apply for adjustment assist¬ 
ance under Title II Chapter 2 of the Trade 
Act of 1974. All workers who became sep¬ 
arated on or after December 1, 1974 are 
denied adjustment assistance. 

Signed at Washington, D.C., this 8th 
day of October 1976. 

James F. Taylor, 
Director , Office of Management, 
Administration and Planning. 

I PR Doc.76-31128 Filed 10-21-76:8:45 amj 


[TA-W-W1, 1001 

SOVEREIGN CUPPER 

Investigation Regarding Certification of 
Eligibility To Apply for Worker Adjust¬ 
ment Assistance 

On September 28,1976 the Department 
of Labor received a petition dated Sep¬ 
tember 9, 1976 which was filed under 
section 221(a) of the Trade Act of 1974 
("the Act”) on behalf of the workers and 
former workers of Sovereign Clipper, Is¬ 
bell Trawlers. Port Isabel, Texas (TA- 
W-1,131). Accordingly, the Director, Of¬ 
fice of Trade Adjustment Assistance. Bu¬ 
reau of International Labor Affairs, has 
Instituted an investigation as provided 
in section 221(a) of the Act and 29 CFR 
90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with the shrimp 
caught by Sovereign Clipper or an ap¬ 
propriate subdivision thereof have con¬ 
tributed importantly to an absolute de¬ 
cline in sales or production, or both, of 
such firm or subdivision and to the ac¬ 
tual or threatened total or partial sepa¬ 
ration of a significant number or propor¬ 
tion of the workers of such firm or sub¬ 
division. The investigation will further 


relate, as appropriate, to the determi¬ 
nation of the date on which total or par¬ 
tial separations began or threatened to 
begin and the subdivision of the firm in¬ 
volved. A group meeting the eligibility 
requirements of section 222 of the Act 
will be certified as eligible to apply for 
adjustment assistance under Title n, 
Chapter 2, of the Act in accordance 
with the provisions of Subpart B of 29 
CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Director, Office 
of Trade Adjustment Assistance, at the 
address show below, not later than Octo¬ 
ber 22. 1976. 

Interested persons are Invited to sub¬ 
mit written comments regarding the sub¬ 
ject matter of this investigation to the 
Director, Office of Trade Adjustment As¬ 
sistance, at the address shown below, not 
later than October 22, 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director. Office of Trade Adjustment As¬ 
sistance, Bureau of International Labor 
Affairs, U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington. 
D.C. 20210. 

Signed at Washington, D.C., this 28th 
day of September 1976. 

Marvin M. Fooks, 
Director , Office of 
Trade Adjustrnent Assistance. 

[FR Doc.76-31129 Filed 10-21-76:8:45 am| 


[TA-W-1,102] 

TROPICAL CLIPPER 

Investigation Regarding Certification of 
Eligibility To Apply for Worker Adjust* 
ment Assistance 

On September 28,1976 the Department 
of Labor received a petition dated Sep¬ 
tember 9, 1976 which was filed under 
section 221(a) of the Trade Act of 1974 
("the Act”) on behalf of the workers and 
former workers of Tropical Clipper. 
Isbell Enterprise, Inc., Port Isabel. 
Texas (TA-W-1,102). Accordingly, the 
Director, Office of Trade Adjustment As¬ 
sistance. Bureau of International Labor 
Affairs, has instituted an investigation 
as provided in section 221(a) of the Act 
and 29 CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with the shrimp 
caught by Tropical Clipper or an appro¬ 
priate subdivision thereof have contrib¬ 
uted importantly to an absolute decline 
in sales or production, or both, of such 
firm or subdivision and to the actual or 
threatened total or partial separation of 
a significant number or proportion of 
the workers of such firm or subdivision. 
The investigation will further relate, as 
appropriate, to the determination of the 
date on which total or partial separations 
began or threatened to begin and the 
subdivision of the firm involved. A group 
meeting the eligibility requirements of 
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section 222 of the Act will be certified as 
eligible to apply for adjustment assist¬ 
ance under Title n. Chapter 2. of the 
Act in accordance with the provisions of 
Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Director, Office 
oi Trade Adjustment Assistance, at the 
address shown below, not later than 
October 22, 1976. 

Interested persons are invited to sub¬ 
mit written comments regarding the sub¬ 
ject matter of this investigation to the 
Director, Office of Trade Adjustment As¬ 
sistance, at the address shown below, not 
later than October 22, 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director, Office of Trade Adjustment As¬ 
sistance, Bureau of International Labor 
Affairs, U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
D.C. 20210. 

Signed at Washington, D.C., this 28th 
day of September 1976. 

Marvin M. Fooks, 
Director, Office of 
Trade Adjustment Assistance. 

(FR Doc.76-31130 Filed 10-21-76:8:45 am] 


[ T A-W-1,0991 

VALIANT CLIPPER 

Investigation Regarding Certification of 

Eligibility To Apply for Worker Adjust¬ 
ment Assistance 

On September 28, 1976 the Department 
of Labor received a petition dated Sep¬ 
tember 9, 1976 which was filed under 
section 221(a) of the Trade Act of 1974* 
(“the Act”) on behalf of the workers and 
former workers of Valiant Clipper , Isbell 
Enterprise. Inc., Port Isabel, Texas (TA- 
W-1.099). Accordingly, the Director, Of¬ 
fice of Trade Adjustment Assistance, 
Bureau of International Labor Affairs, 
has instituted an investigation as pro¬ 
vided in section 221(a) of the Act and 
2D CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with the shrimp 
caught by Valiant Clipper or an appro¬ 
priate subdivision thereof have contrib¬ 
uted importantly to an absolute decline 
in sales or production, or both, of such 
firm or subdivision and to the actual or 
threatened total or partial separation of 
a significant number or proportion of 
the workers of such firm or subdivision. 
The investigation will further related, as 
appropriate, to the determination of the 
date on which total or partial separations 
began or threatened to begin and the 
subdivision of the firm involved. A group 
meeting the eligibility requirements of 
section 222 of the Act will be certified as 
eligible to apply for adjustment assist¬ 
ance under Title n. Chapter 2. of the 
Act in accordance with the provisions of 
Subpart B of 29 CFR Part 90. 


Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject matter 
of the investigation may request a public 
hearing, provided such request Is filed 
In writing with the Director, Office of 
Trade Adjustment Assistance, at the ad¬ 
dress shown below, not later than Octo¬ 
ber 22. 1976. 

Interested persons are invited to sub¬ 
mit written comments regarding the sub¬ 
ject matter of this investigation to the 
Director. Office of Trade Adjustment As¬ 
sistance, at the address shown below, 
not later than October 22, 1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director, Office of Trade Adjustment As¬ 
sistance, Bureau of International Labor 
Affairs, U.S. Department of Labor, 200 
Constitution Avenue, N.W., Washington, 
D.C. 20210. 

Signed at Washington, D.C., this 28th 
day of September 1976. 

Marvin M. Fooks, 
Director , Office of 
Trade Adjustment Assistance . 

(FR Doc.70-31131 Filed 10-21-76:8:45 ami 


(TA-W-W1, 1001 

WESTERN CUPPER 

Investigation Regarding Certification of 
Eligibility To Apply for Worker Adjust¬ 
ment Assistance 

On September 28, 1976 the Depart¬ 
ment o. Labor received a petition dated 
September 9, 1976 which was filed under 
section 221(a) of the Trade Act of 1974 
(“the Act”), on behalf of the workers 
and former workers of Western Clipper , 
Isbell Enterprise, Inc., Port Isabel, Texas 
(TA-W-1,100). Accordingly, the Director, 
Office of Trade Adjustment Assistance, 
Bureau of International Labor Affairs, 
has instituted an investigation as pro¬ 
vided in section 221(a) of the Act and 29 
CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with the shrimp 
caught by Western Clipper or an appro¬ 
priate subdivision thereof have contribu¬ 
ted importantly to an absolute decline in 
sales or production, or both, of such firm 
or subdivision and to the actual or 
threatened total or partial separation of 
a significant number or proportion of 
the workers of such firm or subdivision. 
The investigation will further relate, as 
appropriate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. A 
group meeting the eligibility require¬ 
ments of section 222 of the Act will be 
certified as eligible to apply for adjust¬ 
ment assistance under Title n. Chapter 
2, of the Act in accordance with the pro¬ 
visions of Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a sub¬ 
stantial Interest in the subject matter of 
the investigation may request a public 
hearing, provided such request is filed 


in writing with the Director, Office of 
Trade Adjustment Assistance, at the ad¬ 
dress show below, not later than Octo¬ 
ber 22, 1976. 

Interested persons are invited to sub¬ 
mit written comments regarding the sub¬ 
ject matter of this investigation to the 
Director. Office of Trade Adjustment As¬ 
sistance, at the address shown below, not 
later than October 22,1976. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director, Office of Trade Adjustment As¬ 
sistance, Bureau of International Labor 
Affairs, U.S. Department of Labor, 200 
Constitution Avenue, N.W., Washington, 
D.C. 20210. 

Signed at Washington, D.C., tills 28th 
day of September 1976. 

Marvin M. Fooks, 
Director , Office of 
Trade Adjustment Assistance . 

(FR Doc.76-31132 Filed 10-21-76:8:45 am] 


INTERSTATE COMMERCE 
COMMISSION 

I Notice No. 175] 

ASSIGNMENT OF HEARINGS 

October 19, 1976. 

Cases assigned for hearing, postpone¬ 
ment. cancellation or oral argument 
appear below and will be published only 
once. This list contains prospective as¬ 
signments only and does not include cases 
previously assigned hearing dates. The 
hearings will be on the issues as presently 
reflected in the Official Docket of the 
Commission. An attempt will be made to 
publish notices of cancellation of hear¬ 
ings as promptly as possible, but inter¬ 
ested parties should take appropriate 
6teps to insure that they are notified of 
cancellation or postponements of hear¬ 
ings in which they are interested. 

MC 119632 (Sub 67). Reed Lines Inc., now 
being assigned December 1. 1976 (1 day), 
at Columbus. Ohio, will be held in Room 
235,”Federal Office Bldg.. 85 Marconi Blvd. 
MC 121240 (Sub No. 2). ABC Truck Lines. 

Inc. now being assigned December 6, 1976 
(2 days) at Reno. Nevada and wtU be held In 
Room 4002, 300 Booth Street. 

MC-C 8664, Sala Motor Freight Lines, Inc. v. 
Jones Truck Lines, Inc., et al now being 
assigned December 6. 1976 (1 week) at 
Baton Rouge, Louisiana In a hearing room 
to be later designated. 

MC 106674 (Sub 194). SchilU Motor Lines, 
Inc. and MC 113666 (Sub 99). Freeport 
Transport. Inc. now being assigned De¬ 
cember 9, 1976 (1 day) at Chicago. Illinois 
In a hearing room to be later designated. 
MC 119741 (Sub 56), Green Field Transport 
Co.. Inc. now being assigned December 13, 
1976 (1 week) at Chicago, Illinois in a hear¬ 
ing room to be later designated. 

MC 97310 (Sub 20). Shaxron Motor Lines, 
Inc. now being assigned November 1. 1078 
(1 week) In Meridian, Mississippi for con¬ 
tinued hearing and will be held at the HoU- 
day Inn, NJ2.. Tom Bailey Drive. 

MC-F-12971, United Van Lines. Inc. H. Gold¬ 
man. Inc., Daniels Transportation Co„ 
Safeway System. Inc. George B. Holman 
& Co., Inc. Slsser Bros.. Inc. Stevens Van 
Lines. Inc. O. J. Glenn & Son, Inc., and 
Fisher’s Moving and Storage Co.—In vest!- 
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gatlon of Pooling, now assigned December 
6. 1976. at St. Louis, Mo. will be held in the 
Moot Courtroom. School of Law, St. Louis 
University. 3642 Llndell Boulevard, instead 
or Room 313, 3rd Floor. U.S. Courthouse 
& Customs, 1114 Market Street. 

MC 110663 (8ub-No. 180), Coldway Food 
Express. Inc., now assigned December 8, 
1976. at St. Louis, Mo. will be held in the 
Moot Courtroom, School of Law. 8t. Louis 
University, 3652 Llndell Boulevard, in¬ 
stead of Room 313, 3rd Floor, U.S. Court¬ 
house & Customs, 1114 Market Street. 

Robert L. Oswald, 

Secretary . 

IFR Doc.76-31168 Filed 10-21-76;8:46 pm] 


II.C.C. Order No. 4. 8.0. No. 1262] 

CHICAGO, ROCK ISLAND AND PACIFIC 

RAILROAD CO. AND FORT WORTH AND 

DENVER RAILWAY CO. 

Rerouting or Diversion of Traffic 

In the opinion of Joel E. Bums, Agent, 
the Chicago, Rock Island and Pacific 
Railroad Company and the Port Worth 
and Denver Railway Company are unable 
to transport traffic over their joint line 
between Teague, Texas, and Mexia, 
Texas, because of track conditions. 

It is ordered , That: (a) Rerouting 
traffic. The Chicago. Rock Island and 
Pacific Railroad Company and the Port 
Worth and Denver Railway Company, 
being unable to transport traffic over 
their joint line between Teague, Texas, 
and Mexia, Texas, because of track con¬ 
ditions, those carriers are hereby au¬ 
thorized to reroute or divert such traffic 
over any available route to expedite the 
movement. The billing covering all such 
cars rerouted shall carry a reference to 
this order as authority for the rerouting. 

(b) Concurrence of receiving roads to 
be obtained. The railroad desiring to 
divert or reroute traffic under this order 
shall receive the concurrence of other 
railroads to which such traffic is to be 
diverted or reroute, before the rerouting 
or diversion is ordered. 

(c) Notification to shippers. Each car¬ 
rier rerouting cars in accordance with 
this order shall notify each shipper at 
the time each car is rerouted or diverted 
and shall furnish to such shipper the new 
routing provided under this order. 

(d) Inasmuch as the diversion or re¬ 
routing of traffic by said Agent is deemed 
to be due to carriers' disability, the rates 
applicable to traffic diverted or rerouted 
by said Agent shall be the rates which 
were applicable at the time of shipment 
on the shipments as originally routed. 

(e) In executing the directions of the 
Commission and of such Agent provided 
for in this order, the common carriers in¬ 
volved shall proceed even though no con¬ 
tracts. agreements, or arrangements now 
exist between them with reference to the 
divisions of the rates of transportation 
applicable to said traffic: divisions shall 
be. during the time this order remains in 
force, those voluntarily agreed upon by 
and between said carriers; or upon failure 
of the carriers to so agree, said divisions 
shall be those hereafter fixed by the Com¬ 
mission in accordance with pertinent au¬ 
thority conferred upon It by the Inter¬ 
state Commerce Act. 


(f) Effective date. This order shall be¬ 
come effective at 11:59 pjn., October 13, 
1976. 

(g) Expiration date. This order shall 
expire at 11:69 p.m., December 15, 1976, 
unless otherwise modified, changed, or 
suspended. 

It is further ordered, That this order 
shall be served upon the Association of 
American Railroads. Car Service Divi¬ 
sion, as Agent of all railroads subscrib¬ 
ing to the car service and car hire agree¬ 
ment under the terms of that agreement; 
and upon the American Short Line Rail¬ 
road Association; and that it be filed with 
the Director, Office of the Federal 
Register. 

Issued at Washington, D.C., October 12, 
1976. 

Interstate Commerce 
Commission, i 1 
Joel E. Burns, 

Agent. 

[FR Doc.76-31163 Filed 10-21-76;8:45 am] 


II.C.C. Order No. 5. S O. No. 1262] 

WESTERN MARYLAND RAILWAY CO. 

Rerouting or Diversion of Traffic 

In the opinion of Joel E. Burns, Agent, 
the Western Maryland Railway Com¬ 
pany, (WM) is unable to transport traffic 
over its lines east of Hagerstown, Mary¬ 
land, because of high water and flooding. 

It is ordered. That: <a) Rerouting 
traffic. The WM being unable to trans¬ 
port traffic over its lines east of Hagers¬ 
town. Maryland, because of high water 
and flooding, that line is hereby author¬ 
ized to reroute or divert such traffic via 
any available route. Traffic necessarily 
diverted by authority of this order shall 
be rerouted so as to preserve as nearly 
as possible the participation and rev¬ 
enues of other carriers provided in the 
original routing. 

(b) Concurrence of receiving roads to 
be obtained. The railroad desiring to 
divert or reroute traffic under this order 
shall receive the concurrence of other 
railroads to which such traffic is to be 
diverted or rerouted, before the rerouting 
or diversion is ordered. 

(c) Notification to shippers. Each car¬ 
rier rerouting cars in accordance with 
this order shall notify each shipper at 
the time each car is rerouted or diverted 
and shall furnish to such shipper the 
new routing provided under this order. 

(d) Inasmuch as the diversion or re¬ 
routing of traffic is deemed to be due to 
carrier disability, the rates applicable 
to traffic diverted or rerouted by said 
Agent shall be the rates which were ap¬ 
plicable at the time of shipment on the 
shipments as originally routed. 

(e) In executing the directions of the 
Commission and of such Agent provided 
for in this order, the common carriers in¬ 
volved shall proceed even though no con¬ 
tracts, agreements, or arrangements now 
exist between them with reference to the 
divisions of the rates of transportation 
applicable to said traffic. Divisions shall 


i Replaces I.C.C. Order No. 146 Issued under 
Revised Service Order No. 994. 


be, during the time this order remains in 
force, those voluntarily agreed upon by 
and between said carriers: or upon failure 
of the carriers to so agree, said divisions 
shall be those hereafter fixed by the Com¬ 
mission in accordance with pertinent au¬ 
thority conferred upon it by the Inter¬ 
state Commerce Act. 

(f) Effective date. This order shall be¬ 
come effective at 11:59 pjn., October 13, 
1976. 

(g) Expiration date. This order shall 
expire at 11:59 p.m., November 15, 1976, 
unless otherwise modified, changed, or 
suspended. 

It is further ordered. That this order 
shall be served upon the Association of 
American Railroads, Car Service Division 
as agent of all railroads subscribing to the 
car service and car hire agreement under 
the terms of that agreement, and upon 
the American Short Line Railroad As¬ 
sociation; and that it be filed with the 
Director, Office of the Federal Register. 

Issued at Washington, D.C., October 12, 
1976. 

Interstate Commerce 
Commission, 1 
Joel E. Burns, 

Agent. 

]FR Doc.76 31164 Filed 10-21-76;8:45 am] 


II.C.C. Order No. 1; S.O. No. 1252] 

LOUISVILLE AND NASHVILLE RAILROAD 

COMPANY AND BIRMINGHAM SOUTH 

ERN RAILROAD COMPANY 

Rerouting or Diversion of Traffic 

In the opinion of Joel E. Bums, Agent, 
the Louisville and Nashville Railroad 
Company and the Birmingham Southern 
Railroad Company are unable to trans¬ 
port certain carload traffic, loaded to ex¬ 
cessive dimensions, over their lines in the 
vicinity of Bessemer, Alabama, due to re¬ 
stricted clearances at their normal inter¬ 
change points. 

It is ordered, That: 

(a) Rerouting traffic. The Louisville 
and Nashville Railroad Company and 
the Birmingham Southern Railroad 
Company being unable to transport cer¬ 
tain carload traffic, loaded to excessive 
dimensions, over their lines in the 
vicinity of Bessemer, Alabama, due to re¬ 
stricted clearances at their normal in¬ 
terchange points, are hereby authorized 
to reroute or divert such traffic over any 
available route to expedite the move¬ 
ment. 

(b) Concurrence of receiving road to 
be obtained. The Louisville and Nashville 
Railroad Company shall receive the con¬ 
currence of the Birmingham Southern 
Railroad Company before the rerouting 
or diversion is ordered. 

(c) In executing the directions of the 
Commission and of such Agent provided 
for in this order, the common carriers 
involved shall proceed even though no 
contracts, agreements, or arrangements 
now exist between them with reference 
to the divisions of the rates of trans¬ 
portation applicable to said traffic. Divi- 


1 Replaces I.C.C. Order No. 149 issued under 
Revised Service Order No. 994. 
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sions shall be. during the time this order 
remains in force, those voluntarily 
agreed upon by and between said car¬ 
riers; or upon failure of the carriers to 
so agree, said divisions shall be those 
hereafter fixed by the Commission in 
accordance with pertinent authority con¬ 
ferred upon it by the Interstate Com¬ 
merce Act. 

<d> Effective date . This order shall be¬ 
come effective at 11:59 p.m., October 13, 

1976. 

(e) Expiration date. This order shall 
expire at 11:59 p.m., January 31. 1977. 
unless otherwise modified, changed, or 
suspended. 

It is further ordered, That this order 
shall be served upon the Association of 
American Railroads, Car Service Divi¬ 
sion. as agent of all railroads subscrib¬ 
ing to the car service and car hire agree¬ 
ment under the terms of that agree¬ 
ment; and upon the American Short 
Line Railroad Association; and that it be 
filed with the Director, Office of the 
Federal Register. 

Issued at Washington, D.C., October 
12.1976. 

Interstate Commerce 
Commission,' 

Joel E. Burns, 

Agent. 

(FR Doc.76-31165 Filed 10-21-76:8:45 am| 


[Rule 19: Ex Parte No. 241; 5th Rev. 

Exemption No. 1281 

ATCHISON, TOPEKA AND SANTA FE 
RAILROAD CO. ET AL. 

Exemption Mandatory Car Service Rules 

In the matter of The Atchison, Topeka 
and Santa Fe Railroad Company, Chi¬ 
cago & Eastern Illinois Railroad Com¬ 
pany. Chicago and North Western Trans- 
l>ortation Company, Chicago, Milwaukee. 
St. Paul and Pacific Railroad Company. 
Chicago, Rock Island and Pacific Rail¬ 
road Company. Illinois Central Gulf Rail¬ 
road Company, Louisville and Nashville 
Railroad Company, Missouri-Illinois 
Railroad Company, Missouri Pacific 
Railroad Company, St. Louis Southwest¬ 
ern Railway Company. Seaboard Coast 
Line Railroad Company, Southern Rail¬ 
way Company, The Texas and Pacific 
Railway Company. 

It appearing, That the thirteen rail¬ 
roads listed below have mutually agreed 
to the use of each other’s empty plain 
cars having mechanical designations 
XM”, “FM”-less than 200.000 lbs., “GA’\ 
GB”. “GD”, GH ”, “GS”, and *‘GT” and 
bearing reporting marks assigned to such 
carriers. 

It further appearing that these thir¬ 
teen railroads have mutually agreed to 
participate in an Expanded Clearing¬ 
house Project in which each road will 
treat the cars of the other twelve roads 
as systems, with the Car Service Division 
of the AAR acting as agent. 

It is ordered. That pursuant to the au¬ 
thority vested in me by Car Service Rule 
19, empty plain cars described in the 
Official Railway Equipment Register 


Replaces I.C.C. Order No. 63 Issued Under 
Revised Service Order No. 994. 


I.C.C.-R.E.R. No. 400. issued by W. J. 
Trezise, or successive issues thereof, as 
having mechanical designations “XM”, 
“FM”-less than 200,000 lbs., “GA”, 44 GB’\ 
4, GD’\ “GH”. “GS’\ and 41 GT” and bear¬ 
ing the following reporting marks are 
exempt from the provisions of'Car Serv¬ 
ice Rules 1(a), 2fa), and 2(b), while on 
the lines of any of the above named 
railroads. 

The Atchison, Topeka and Santa Fe Rail¬ 
road Company 

Reporting Marks: ATSF. Effective August 
22. 197Q. 

Chicago & Eastern Illinois Railroad Com¬ 
pany 

Reporting Marks: CEI. Effective July 15. 
1976. 

Chicago and North Western Transportation 
Company 1 

Reporting Marks: CNW-CGW-CMO- 
FDDM-MSTI. Effective October 17, 
1976. 

Chicago. Milwaukee. St. Paul and Pacific 
Railroad Company 

Reporting Marks: MILW. Effective July 
15. 1976. 

Chicago, Rock Island and Pacific Railroad 
Company 

Reporting Marks: RI-ROCK. Effective 
September 12. 1976. 

Illinois Central Gulf Railroad Company 

Reporting Marks: ICG-GM&O-IC. Ef¬ 
fective August 22, 1976. 

Louisville and Nashville Railroad Company 
Reporting Marks: LfrN-CIL-MON-NC. 
Effective August 15. 1976. 
Missouri-Illinois Railroad Company 

Reporting Marks: MP. Effective July 15, 
1976. 

Missouri Pacific Railroad Company 

Reporting Marks: MP. Effective July 15. 
1976. 

St. Louis Southwestern Railway Company 

Reporting Marks: SSW. Effective July 25. 
1976. 

Seaboard Coast Line Railroad Company 

Reporting Marks: SCL-ACL-C&WC-SAL. 
Effective August 15. 1976. 

Southern Railway Company 

Reporting Marks: SOU-AEC-CG-GF NS- 
SA. Effective July 15. 1976. 

The Texas and Pacific Railway Company 

Reporting Marks: T&P. Effective July 15. 
1976. 

It is further ordered . That this order 
will become effective for specific owner¬ 
ships on dates to be set by the Car Serv¬ 
ice Division as each road is phased into 
the Project starting July 15, 1976, the 
Car Service Division to issue appropri¬ 
ate notification to Project participants, 
and to advise the undersigned. 

Expires: February 15,1977. 

Issued at Washington, D.C.. October 
12. 1976. 

Interstate Commerce, 
Commission. 

Joel E. Burns, 

Agent. 

[FR Doc.76-31166 Filed 10-21-76:8:45 am[ 


(I.C.C. Order No. 2; S.O. No. 1252) 

NEW YORK, SUSQUEHANNA AND 
WESTERN RAILROAD CO. 

Rerouting or Diversion of Traffic 

In the opinion of Joel E. Burns, Agent, 
the New York, Susquehanna and West¬ 
ern Railroad Company is unable to 


1 Effective date inserted. 


transport traffic between Sparta. New 
Jersey, and Stockholm, New Jersey, be¬ 
cause of a bridge out of service. 

It is ordered. That: 

(a) Rerouting traffic. The New York. 
Susquehanna and Western Railroad 
Company, being unable to transport traf¬ 
fic between Sparta, New Jersey, and 
Stockholm, New Jersey, because of a 
bridge out of service, that carrier and its 
connections are hereby authorized to re¬ 
route or divert such traffic over any 
available route to expedite the movement. 
The billing covering all such cars re¬ 
routed shall carry a reference to this or¬ 
der as authority for the rerouting. 

(b) Concurrence of receiving roads to 
be obtained. The railroad desiring to di¬ 
vert or reroute traffic under this order 
shall receive the concurrence of other 
railroads to which such traffic is to be 
diverted or rerouted, before the rerouting 
or diversion is ordered. 

(c) Notification to shippers. Each car¬ 
rier rerouting cars in accordance with 
this order shall notify each shipper at the 
time each car is rerouted or diverted and 
shall furnish to such shipper the new 
routing provided under this order. 

<d) Inasmuch as the diversion or re¬ 
routing of traffic by said Agent is deemed 
to be due to carrier’s disability, the rates 
applicable to traffic diverted or rerouted 
by said Agent shall be the rates which 
were applicable at the time of shipment 
on the shipments as originally routed. 

(e> In executing the directions of the 
Commission and of such Agent provided 
for in this order, the common carriers 
involved shall proceed even though no 
contracts, agreements, or arrangements 
now exist between them with reference 
to the divisions of the rates of transpor¬ 
tation applicable to said traffic; divisions 
shall be. during the time this order re¬ 
mains in force, those voluntarily agreed 
upon by and between said carriers; or 
upon failure of the carriers to so agree, 
said divisions shall be those hereafter 
fixed by the Commission in accordance 
with pertinent authority conferred upon 
it by the Interstate Commerce Act. 

(f) Effective date . This order shall be¬ 
come effective at 11:59 p.m.. October 13. 
1976. 

(g) Expiration date. This order shall 
expire at 11:59 p.m., January 31. 1977. 
unless otherwise modified, changed, or 
suspended. 

It is further ordered. That this order 
shall be served upon the Association of 
American Railroads, Car Service Divi¬ 
sion, as Agent of all railroads subscrib¬ 
ing to the car service and car hire agree¬ 
ment under the terms of that agreement: 
and upon the American Short Line Rail¬ 
road Association: and that it be filed with 
the Director, Office of the Federal 
Register. 

Issued at Washington, D.C., October 12, 
1976. 

Interstate Commerce 
Commission. 1 

Joel E. Burns, 

Agent. 

IFR Doc.31167 Filed 10-21-76:8:45 am| 


1 Replaces I.C.C. Order No. 117 Issued under 
Revised Service Order No. 994. 
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PROPOSED RULES 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

[15CFR Part 931] 

COASTAL ENERGY IMPACT PROGRAM 

Qualifications for State and Local 
Governments 

The National Oceanic and Atmospheric 
Administration hereby proposes to adopt 
regulations pursuant to the Coastal Zone 
Management Act of 1972. as amended (16 
U.S.C. 1451, et seq.), hereinafter referred 
to as the “Act,” for the purpose of de¬ 
fining the procedures by which coastal 
States and local governments can qualify 
for coastal energy impact assistance as 
contained in section 308 of the Act. 

Introduction. The Coastal Energy Im¬ 
pact Program (CEIP) provides financial 
assistance—loans, bond guarantees, and 
grants—to help coastal States and local 
communities affected by new or expanded 
coastal energy activity. 

The program consists of two interlock¬ 
ing sources of financial assistance: (1) 
the Coastal Energy Impact Fund estab¬ 
lished under section 308(h) and author¬ 
ized for $800 million over ten years; and 
(2) formula grants provided for in sec¬ 
tion 308(b) and authorized for $400 mil¬ 
lion over eight years. 

Assistance in the Fund is aimed at 
meeting State and local needs resulting 
from impacts caused by new or expanded 
coastal energy activity. Assistance from 
the formula grants is aimed somewhat 
more narrowly. Formula grants are avail¬ 
able to assist State and local govern¬ 
ments in meeting needs resulting primar¬ 
ily from outer Continental Shelf <OCS> 
energy activity. 

The CEIP can provide assistance to 
help State and local governments meet 
needs resulting from the impacts of three 
types of energy activities in or affecting 
the coastal zone. First, grant assistance 
from the Fund is available to States to 
plan for the impacts in the coastal zone 
of any new or expanded energy facilities, 
whether or not the facilities are actually 
located in the coastal zone. Second, as¬ 
sistance from the Fund is available to 
meet State and local needs resulting 
from coastal energy activity. Coastal 
energy activity is defined in the Act to 
include three types of energy activity: 
(1) outer Continental Shelf <OCS> en¬ 
ergy activity; (2) any transportation, 
conversion, treatment, transfer, or stor¬ 
age of liquefied natural gas; (3) and any 
transportation, transfer, or storage of 
coal, oil, or natural gas. These activities 
must also be coastal dependent. That is, 
the facilities needed for the coastal en¬ 
ergy activity must have technical re¬ 
quirements necessitating their location in 
or near the coastal zone. Third, addi¬ 
tional grant assistance is available to 
States to address impacts resulting pri¬ 
marily from OCS energy activity. 

Assistance under the CEIP takes four 
forms. First, the CEIP can provide plan¬ 
ning grants to prepare for oncoming 
energy activity and for its socio-economic 
and environmental consequences. 


Second, the CEIP can help finance the 
new or improved public facilities and 
new or increased public services required 
because of population increases resulting 
from new or expanded coastal energy 
development. 

Third, the CEIP can provide repayment 
assistance—refinancing, modification of 
terms, supplemental loans, or repayment 
grants—to the borrowing government 
when it cannot meet its credit obliga¬ 
tions because revenues from energy ac¬ 
tivity failed to materialize as expected. 

Fourth, the CEIP can provide grants 
to help prevent, reduce., or repair dam¬ 
age to valuable environmental or recrea¬ 
tional resources when the person respon¬ 
sible for the damage cannot be identified 
or cannot be charged for the damage. 

To be eligible for assistance under the 
CEIP, a coastal State must be receiving 
a grant under section 305 of the Act, 
must have a coastal management pro¬ 
gram which has been approved under 
section 306 of the Act. or must be mak¬ 
ing satisfactory progress toward the de¬ 
velopment of a management program 
which is consistent with the policies set 
forth in section 305 of the Act. 

Philosophy and obj ectiv es. The cen¬ 
tral objective of the CEIP is to provide 
coastal States and local communities fi¬ 
nancial assistance to deal with the ef¬ 
fects of new or expanded coastal energy 
activity. The CEIP seeks to strike a bal¬ 
ance between the National objective of 
achieving increased energy self-suffi¬ 
ciency and of protecting and managing 
the Nation’s coastal resources. 

The implementation of a program as 
complex and potentially important as 
the CEIP must be based on a coherent 
policy framework. The framework un¬ 
derlying OCZM’s effort to design the 
CEIP can be expressed in terms of the 
following principles and objectives. 

<a) The primary responsibility for 
providing public facilities and public 
services should be at the State and local 
levels of government, and the public fa¬ 
cilities and services should be financed 
from the increased revenue base created 
by the new or expanded energy activity. 
Consequently, the Federal role should be 
only supplemental or secondary in 
nature. 

*b) To the extent that new energy 
activity directly benefits the entire Na¬ 
tion, as is the case with coastal energy 
activity as the Act defines it. the risks 
attached to accommodating the activity 
should be shifted in part from the State 
and local communities ot the Federal gov¬ 
ernment. This includes both fiscal risks 
and risks of environmental damage. 

(C) All those involved in exploiting 
energy resources should be aware of and 
should bear the full cost of exploiting 
those resources. This means that if ex¬ 
ploiting the resource involves environ¬ 
mental and socio-economic costs, those 
who are exploiting the resource—the en¬ 
ergy companies and, ultimately, the end- 
users of energy—should bear these costs. 

(d) Federal assistance should be pro¬ 
vided in a form that acts as an incentive 
to States, local communities, and indus¬ 
try to work together to develop mecha¬ 


nisms to assure that money will reach 
the point of need at the time of need. 

In addition, OCZM believes an impact 
assistance program should follow certain 
operating principles. 

(a) Funds should be available only 
where needed so as to avoid both short¬ 
falls and windfalls. 

(b) Funds should be available when 
needed, I.e., ahead of the impacts, but 
not longer than actually needed. 

<c) Funds should be limited to appro¬ 
priate uses and appropriate amounts. 

<d) An assistance program should be 
as administratively simple as possible, 
with maximum discretion and control re¬ 
tained by the State and local govern¬ 
ments. 

<e) An impact assistance program for 
coastal energy activity must be linked to 
the coastal management programs and 
objectives of the coastal States. 

This framework, definition of the 
problem, and set of principles and ob¬ 
jectives have guided OCZM’s formula¬ 
tion of the CEIP regulations. The follow¬ 
ing discussion hopes to show r exactly how T 
these ideas are reflected in the regula¬ 
tions. 

Sources and uses of section 308 
moneys. The CEIP is designed under the 
Act to have both a primary and a sec¬ 
ondary source of assistance for each of 
the four purposes for which the assist¬ 
ance may be used: public facilities and 
services, repayment assistance, environ¬ 
mental/recreational amelioration, and 
planning. 

The Fund is the primary source of 
assistance for three of the four purposes. 
Assistance for public facilities and serv¬ 
ices w'ould come first from loans and 
guarantees under the Fund (sections 
308(d)(1) and <2)). Only when a State 
cannot qualify for credit assistance or its 
allotment of credit assistance is insuffi¬ 
cient can the proceeds of formula grants 
(section 308(b)) be used for public fa¬ 
cilities and public services. 

For repayment assistance, refinancing, 
modification of terms, and supplemen¬ 
tal loans (sections 308(d) (A) through 
(O) are the primary forms of repay¬ 
ment assistance. A repayment grant 
(sections (d)(3)(D) and 308(b)(4)(A) * 
is the secondary form of repayment as¬ 
sistance. In the case of a bond guarantee, 
the source of the grant would first be 
the formula grants (section 308«b>(4> 
<A» > and then, if those moneys are in¬ 
sufficient. the Fund (section 308(d)l3» 
(DO. In the case of a loan, the repay¬ 
ment grant w T ould be made from the 
Fund only 'section 308(d)(3)(D)). 

For planning grants, the Fund (section 
308(c) ) is also the primary source of as¬ 
sistance. (Grants under this section could 
cover 80 percent of the costs of the proj¬ 
ects.) If these moneys are insufficient, 
formula grants (section 308(b)(4)(B)) 
could be used for planning. 'These 
grants could cover 100 percent of the 
costs of the projects.) 

Preventing, reducing, or repairing un¬ 
avoidable damage to valuable environ¬ 
mental or recreational resources is the 
only purpose of the four for which the 
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proceeds of formula grants (section 308 
(b) (4) (C)) are to be the primary source. 
If these moneys are insufficient for that 
purpose (or if the State has no allotted 
formula grant, as will be the case for 
States without OCS energy activity off 
their coasts), there are moneys available 
for environmental and recreational 
amelioration under the Fund (section 308 
(d)(4)). 

(The purposes for which CEIP assist¬ 
ance may be used, along with the pri¬ 
mary and secondary sources of assist¬ 
ance for each purpose, are depicted in the 
diagram which follows.) 

Clearly, an important part of the regu¬ 
lations deals with the problem of defining 


when the secondary source of assistance 
may be used for a given purpose, that is, 
when assistance is insufficient or un¬ 
available under the primary source. 

In the cases of planning, public facil¬ 
ities and public services, and environ¬ 
mental/recreational assistance, the de¬ 
termination of whether adequate funds 
from the primary source are insufficient 
or unavailable hinges on the estimates of 
need for each type of assistance in each 
State calculated by OCZM as part of the 
allotment process. If the need is greater 
than the amount allotted to the State 
under the primary source, the secondary 
source may be tapped. 


Figure 1* 

Coastal Energy Inraet Program : Primary and Secondary funding Source#. 


Pjrpost. 


Primary Source. 


tecond.irv Source. 


Planning 

for all •narrr 

Fund: 304(e) 
planning grants 



impacting coastal «<mc 




formula grant*: 
304(b)(4)(B) 
planning grant* 



In the case of credit assistance for 
public facilities and services, there is, 
however, another way in which funds 
might be “unavailable” under the pri¬ 
mary source: when a State or local gov¬ 
ernment is prohibited from borrowing 
by some constitutional or statutory pro¬ 
vision. It is OCZM’s intention to limit 
this avenue to the secondary source to 
cases in which the Impediment to bor¬ 
rowing is truly insurmountable. If, for 
example, a State could legally encumber 
debt through any mechanism—such as 
a referendum or vote of the legislature— 
OCZM will not consider that credit as¬ 
sistance is unavailable to the State. 

In the case of repayment assistance, 
the move to the secondary source—a re¬ 
payment grant—will be made by OCZM 
after study of the fiscal data the bor¬ 
rower will be required to submit periodi¬ 
cally. 

Administrative procedures. In man¬ 
aging this somewhat complicated flow of 
funds from sources to uses, OCZM in¬ 
tends to keep procedures as simple as 
possible, and to leave to the States a 
great deal of discretion as to how the 


funds are ultimately used. At the same 
time, OCZM intends to minimize the 
likelihood that funds could be used for 
projects that are not In accord with the 
purposes of the Act. 

The reconciliation of these objectives 
has been a central concern in the formu¬ 
lation of the regulations. In large part, 
the application procedures envisaged in 
the regulations call for showings or cer¬ 
tifications by the State or local govern¬ 
ment that the requirements of the Act 
and the regulations are, in fact, being 
complied with. OCZM will retain review 
authority over these applications, but 
will rely heavily on both the incentives 
for proper compliance which have been 
built into the structure of the program 
as well as on auditing. 

Assistance for public facilities and pub¬ 
lic services. Each year OCZM will com¬ 
pile a list of* energy facilities that qual¬ 
ify as being required by new or expanded 
coastal energy activity as defined in the 
Act. The criterion for inclusion of a fa¬ 
cility on this list is that a major Fed¬ 
eral license or permit has been obtained 
for that facility during that year. In the 


case of OCS activity, the criterion Is that 
the facility be required by new or ex¬ 
panded OCS activity for which an ex¬ 
ploration or development plan has been 
approved In the preceding year (and af¬ 
ter July 26, 1976). 

This list will form the basis of the al¬ 
lotment among the coastal States of the 
assistance for public facilities and serv¬ 
ices available that year under the Fund, 

OCZM will use a methodology (to be 
described in guidelines) for projecting 
the increased population likely to result 
from construction or expansion of the 
energy facilities on the list. These popu¬ 
lation estimates will be multiplied by 
standardized unit costs of providing pub¬ 
lic facilities and annual costs of provid¬ 
ing public services. (These.costs will be 
adjusted for regional variations.) 

This calculation will result in a set of 
“need factors” for each State. If the sum 
of these need factors for the whole coun¬ 
try is less than the amount appropriated 
for the Fund that year, each State will 
be allotted the amount of its need fac¬ 
tor. If, however, the sum of all the need 
factors is more than the amount appro¬ 
priated, the need factors w'ill serve as the 
basis for a proportional allotment of the 
credit assistance among the States. 

Each State will be responsible for al¬ 
locating equitably Its allotment among 
the State agencies and the local gov¬ 
ernments within the State. The State 
will then submit a plan describing how 
the allotted funds are to be spent with¬ 
in the State. The State will also be re¬ 
sponsible for coordinating and submit¬ 
ting all the applications from within the 
State. Each separate application will In¬ 
clude descriptions of the coastal energy 
activity, population influx estimates, pub¬ 
lic facilities and public services required, 
and data for the projection of tax and 
user fee revenues. This set of informa¬ 
tion is called a growth management 
schedule. The information required in 
such a schedule will be kept to a mini¬ 
mum. consistent with sound financial 
planning for the growth ahead. 

OCZM will then review the applications 
and award the loans or guarantees di¬ 
rectly to the State or local governments 
involved. 

If credit assistance from the Fund is 
unavailable, the State may requisition 
the proceeds of its allotted formula 
grant for public facilities and public serv¬ 
ices required as a direct result of new or 
expanded OCS activity. The proceeds of 
formula grants may go only to the State, 
which must then allocate them equitably 
among State and local needs. 

Repayment assistance. Every two years 
after the initial award of credit assist¬ 
ance, a borrowing State or local govern¬ 
ment mast update its growth manage¬ 
ment schedule. The borrower can re¬ 
quest at any time a review for repayment 
assistance, which is based in large part 
on the contents of Its updated schedule. 

OCZM will review the updated sched¬ 
ule, and may recommend one or more 
forms of repayment assistance. If there 1s 
an inability to repay because projected 
energy related revenues have not mate¬ 
rialized, OCZM may extend the payback 
period, modify the terms and conditions 
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of a loan (Including by means of refi¬ 
nancing), provide a supplemental loan, 
or—if OCZM Is satisfied that the coastal 
energy activity and associated revenues 
are not likely to materialize as expected— 
a repayment grant. 

In the case of a guarantee, OCZM will 
make a grant which can be used only to 
meet the borrower’s obligations. In the 
case of a loan, OCZM will simply forgive 
the fraction of the interest on and prin¬ 
cipal of the original loan that the bor¬ 
rower is unable to repay. 

Grants for unavoidable environmental / 
recreational losses. The term “unavoid¬ 
able" is defined in the Act to mean es¬ 
sentially what the economist would call 
“non-intemalizable." This concept refers 
to the external costs of an energy ac¬ 
tivity—in this case the damage to a valu¬ 
able environmental or recreational re¬ 
source—which are really costs of produc¬ 
ing the energy even though they may not 
actually be paid by the energy industry. 
Such costs can be “internalized" if they 
can be charged to the person (the energy 
industry in this case) who causes these 
costs. 

The Act defines an unavoidable loss as 
one for which the cost of prevention, re¬ 
duction, or amelioration cannot be at¬ 
tributed to or assessed against an iden¬ 
tifiable person. Damage that resulted 
from a past coastal energy activity will 
usually be eligible for grant assistance 
under the Act. This kind of loss is essen¬ 
tially “unavoidable" when it is impossible 
to assess it against an identifiable person 
now. Damage from activity that might 
take place in the future, however, cannot 
be as easily determined to be unavoidable 
unless it cannot be attributed to an iden¬ 
tifiable person. The reason behind this 
difference is as follows: Whereas one 
cannot legitimately hold liable a corpo¬ 
ration that caused damage in the past 
because the State or local government 
failed to exercise its permitting or other 
police powers adequately, one cannot 
similarly excuse the State or local gov¬ 
ernment from an ongoing responsibility 
to prevent future environmental/ recrea¬ 
tional damage by encouraging the inter¬ 
nalization of the costs. 

With this in mind, OCZM has designed 
an incentive aimed at encouraging State 
and local governments to internalize 
present and future environmental/rec¬ 
reational impacts. OCZM will pay only 
80 percent of the cost of preventing, re¬ 
ducing, or repairing any damage that 
occurs after July 26, 176. (If Impacts 
were internalized, of course, 100 percent 
of the costs would be covered.) Further¬ 
more, OCZM will allow a State or local 
government to use an environmental/ 
recreational grant to pay for transaction 
costs of attempting to internalize these 
costs. For example, such a grant might 
be used to pay for defending an admin¬ 
istrative action to require a company to 
pay for a recreational amenity which 
might be lost as a result of the siting of 
a coastal energy facility. 

By Implication, then, a large part of 
these environmental/recreational grants 
would thus be targeted toward past im¬ 
pacts (for which costs OCZM would allow 


100 percent grants). Since the primary 
source for such grants is the proceeds of 
a State’s formula grants, and since those 
grants are allotted by a formula that 
reflects in good part ongoing OC8 energy 
activity, this scheme would provide sig¬ 
nificant relief to those States that have 
borne the weight of past impacts from 
energy activity. 

If a State’s allotted formula grant is 
insufficient in any year for all environ¬ 
mental/recreational amelioration proj¬ 
ects eligible in that year, the State (or a 
local government through the State) may 
also apply for a grant under the Fund. 
Grants from the Fund are allotted among 
the States by the same method as the 
credit assistance under the Fund—except 
that OCZM will remove from the list of 
expected energy facilities those facilities 
related to OCS energy activity. States 
with OCS activity are entitled to use the 
proceeds of formula grants as the pri¬ 
mary source for environmental/recrea¬ 
tional amelioration, so this procedure 
will target more of the limited environ¬ 
mental/recreational grants from the 
Fund to non-OCS States without severely 
restricting funds available to OCS States. 

Planning grants. Helping coastal areas 
plan for impacts of coastal energy 
activity is an important part of the Act. 

OCZM will allot planning assistance 
annually from the Fund among the 
coastal States by a methodology similar 
to, but simpler than, the methodology 
used to allot credit assistance from the 
Fund. 

OCZM will compile an annual list of 
proposed new or expanding energy facil¬ 
ities. Since planning assistance from the 
Fund is not restricted to planning for 
the impacts of coastal energy activity, 
but can be used to plan for the impacts 
of any energy facilities impacting the 
coastal zone, this list will be longer than 
that constructed for the credit assist¬ 
ance allotment. Also, since more lead 
time is needed for planning than for the 
construction of facilities, the criterion 
for inclusion on the list is that the facil¬ 
ity must be one for which a major State 
or Federal license or permit has been ap¬ 
plied for, or one which will be required 
as a result of a Federal lease sale sched¬ 
uled to take place in two years (rather 
than one for which a Federal permit or li¬ 
cense has been granted, or for which an 
exploration or development plan has 
been approved by the U.S. Department of 
Interior). 

To each of the facilities in this list 
OCZM will apply a standardized employ¬ 
ment factor that reflects the number of 
employees expected to be required by 
that facility both during construction 
and at its expected level of output. This 
will generate an employment equivalen¬ 
cy for each facility, and the sum of em¬ 
ployment equivalencies of all facilities 
within a State will constitute the total 
employment equivalency for that State. 
Planning asistance from the Fund will 
be allotted among States on a propor¬ 
tional basis according to these total State 
equivalencies. 

If the planning assistance allotted to 
a State from the Fund is not sufficient to 


meet its planning needs in a given year, 
the State may requisition the proceeds 
of its formula grants for planning pur¬ 
poses—up to an amount equal to five 
percent of that State’s credit assistance 
allotment from the Fund for public fa¬ 
cilities and services. 

The five percent figure is about equal 
to the fraction of total project costs al¬ 
lowed by other Federal agencies for plan¬ 
ning purposes. OCZM decided upon this 
restriction because it felt the Act, which 
states that the purpose of environmen¬ 
tal/recreational amelioration is the only 
use for which formula grants are to be 
the primary source, intends that those 
formula grants be available for the en¬ 
vironmental/recreational use to the 
maximum extent practicable, and such 
a limitation helps to assure this. 

Another limitation on the use of plan¬ 
ning grants is that a State receiving a 
program implementation grant under 
section 306 of the Act would be ineligible 
for section 308(c) planning assistance 
from the Fund. Such States would re¬ 
main eligible for formula grants for plan¬ 
ning, however, and, in fact, would not 
have to demonstrate insufficiency of 
planning assistance from the Fund be¬ 
fore requisitioning the proceeds of for¬ 
mula grants for planning. 

This limitation is based on the premise 
that to provide planning assistance from 
the Fund to a State which is eligible to 
receive section 306 moneys for analogous 
purposes would be duplicative and lessen 
the amount available from the Fund 
for environmental/recreational grants. 
(Planning grants and environmental 
recreational grants from the Fund are 
tied together by the requirement that 
the two must add to no more than $50 
million over the ten-year life of tire Fund. 
A smaller planning need would allow 
OCZM to target more of the money to 
environmental/recreational amelioration 
projects, particularly in States that have 
no allotted formula grants.) 

A final restriction on the use of plan¬ 
ning funds is that the total amount spent 
by the State on planning under the 
CEIP—from both the Fund and the for¬ 
mula grants—must be spent on OCS and 
non-OCS planning projects in propor¬ 
tion to OCS and non-OCS needs. That 
is, practicable, the ratio of OCS planning 
costs to non-OCS planning costs should 
be the same as the ratio of OCS needs 
to non-OCS needs, as determined by the 
employment equivalencies of the allot¬ 
ment process. 

Intrastate allocation. The Act in sec¬ 
tion 308(g)(2), provides that the State 
must formulate a process to allocate 
equi tably the assistance it receives under 
the CEIP among the State and local 
governments. 

The regulations provide basic criteria 
that such a process must contain. They 
also provide for a review and approval 
by OCZM of that process. 

Lateral seaward boundaries. In order 
for formula grants to be allotted, the 
lateral seaward boundaries of coastal 
States must be extended so that a deter¬ 
mination of adjacency can be made for 
two of the factors in that allotment for- 
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mula: Number of acres leased adjacent 
to the coastal State in the previous fis¬ 
cal year and the amount of oil and gas 
produced adjacent to each coastal State 
in the previous fiscal year. 

The regulations distinguish three 
cases: 

(a) If two States already have an 
agreement on boundaries, the lateral sea¬ 
ward boundaries will be extended ac¬ 
cording to the principles used in that 
agreement. 

(b) If no such agreement exists, the 
States will have one year from the date 
of publication of final regulations to 
form such agreements. If no agreement 
between two given States exists by that 
time, OCZM will draw the lines of de¬ 
marcation necessary to make its compu¬ 
tations. 

(c) If at some time in the future an 
agreement is reached, OCZM will sub¬ 
sequently use that newly agreed bound¬ 
ary for its calculations. 

OCZM will hold in escrow one-half of 
the formula grants for any States that 
do not have boundaries fixed at the time 
of an allotment. (The one-half to be 
held in escrow is that part of the formula 
grant allotment which depends on a de¬ 
termination of adjacency.) 

Audit and recovery of funds. The Act, 
in section 308(b) (5), sets forth require¬ 
ments to ensure that the proceeds of 
formula grants are spent for the proper 
purposes. 

These regulations detail record and 
audit procedures to which a State is sub¬ 
ject. They also describe procedures that 
OCZM may use to recover funds expend¬ 
ed for improper purposes or not spent 
within the allowable time. 

The State must repay—with interest 
at the rate in effect for loans from the 
Fund at the time proceeds of the grant 
were disbursed—if an audit finds that 
the grant were, in fact, expended for 
improper purposes. 

After a State has had an opportunity 
to respond to claims of improper use of 
funds, and if OCZM has made a final de¬ 
termination that the funds were expend¬ 
ed for improper purposes or not spent 
within the allowable time, the State must 
repay Immediately. If it does not, OCZM 
is empowered to take other action, in¬ 
cluding the withholding of funds which 
would be otherw ise available to the State 
from the CEIP or from any other pro¬ 
gram within the Department of Com¬ 
merce, and referral to the Department of 
Justice. 

Coordination with other Federal agen¬ 
cies. These regulations Include require¬ 
ments that the CEIP funds not be used 
in a manner which is dupli cative of other 
Federal assistance. CEIP credit assist¬ 
ance may, however, be used to pay the 
matching share of other Federally 
funded projects if the other Federal 
agency involved concurs. 

Compliance with the National En¬ 
vironmental Policy Act. OCZM expects 
to conduct an environmental impact 
assessment on all projects—whether for 
environmental/recreational needs or for 
the provision of public facilities—and an 


environmental impact statement on 
those projects that constitute major 
Federal actions significantly affecting 
the quality of the human environment. 
This does not mean that OCZM will pre¬ 
pare a full impact statement to accom¬ 
pany every grant or other assistance it 
awards, since many projects funded un¬ 
der section 308 will involve only routine 
or minor activity. In some cases, OCZM 
may prepare an area-wide impact state¬ 
ment that would consider the Impacts of 
and alternatives to all projects for which 
funding is proposed for projects in a 
specific impact area. 

A draft environmental impact state¬ 
ment has been prepared to accompany 
these proposed regulations. 

Compliance with Executive order 
11821. The economic and inflationary 
impact of these proposed regulations has 
been carefully evaluated in accordance 
with OMB Circular A-107. 

Public review and comment period. 
Public comment is invited on these regu¬ 
lations so that they may be modified, 
where necessary, to fully reflect the re¬ 
quirements of the law and the needs of 
all parties affected by the regulations. 
Written comments on the regulations 
should be submitted to the Office of 
Coastal Zone Management. National 
Oceanic Atmospheric Administration, 
3300 Whitehaven Street, N.W.. Wash¬ 
ington. D.C. 20235, by November 22, 1976. 

Dated: October 12, 1976. 

Robert M. White, 
Administrator. National Oceanic 
and Atmospheric Administra¬ 
tion. 

In consideration of the foregoing, a 
new Part 931 is added as follows: 

PART 931—COASTAL ENERGY IMPACT 
PROGRAM 
Subpart A—Objectives 

Sec. 

931.1 Overall objectives. 

931.2 Public.facilities and public services 

assistance. 

931.3 Repayment assistance. 

931.4 Environmental and recreational 

grants. 

931.5 Planning grants. 

Subpart B—General Definitions 

931.9 Index to definitions. 

931.10 Act. 

931.11 Coastal zone. 

931.12 Fund. 

931.13 Coastal energy activity. - 

931.14 Significantly affected. 

931.15 New or expanded coastal energy 

activity. 

931.10 Outer Continental Shelf. 

931.17 Outer Continental Shelf energy 

activity. 

931.18 New or expanded outer Continental 

Shelf energy activity. 

931.19 Energy faculty. 

931.20 New or expanded energy facilities. 

931.21 Impact area. 

931.22 Unit of general purpose local govern¬ 

ment. 

931.23 OCZM. 

931.24. Associate Administrator. 

Subpart C—Basic Eligibility 

931.25 EliglbUlty requirements. 

931.26 Designation of State agencies. 
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Subpart D—Planning for the Consequences of 
Energy Facilities 

Sec. 

931.30 General. 

931.31 Objectives. 

931.32 Definitions. 

931.33 Purposes. 

931.34 Sources. 

931.35 Eligibility. 

931.36 Allotment of financial assistance 

among eligible coastal States. 

931.37 Application procedure. 

931.38 Limitations. 

Subpart E—Financing Public Facilities and 
Public Services 

931.40 General. 

931.41 Objectives. 

931.42 Definitions. 

931.43 Purposes. 

931.44 Sources. 

931.45 EUgibUity. 

931.46 Allotment of section 308(d)(1) and 

(2) credit assistance among 
coastal States. 

931.47 Allotment of section 308(b) formula 

grants. 

931.48 Application and requisition proce¬ 

dures. 

931.49 I Reserved] 

931.50 Special requirements for section 308 

(d)(1) loans. 

931.51 Special requirements for section 

308(d)(2) Federal guarantees. 

931.52 Special project cost requirements. 

931.53 Limitations. 

Subpart F—Repayment Assistance Under 
Sections 308(d)(1) and 308(d)(2) of the Act 

931.60 General. 

931.61 Objectives. 

931.62 Definitions. 

931.63 Purpose. 

931.64 Sources. 

931.65 General eligibility. 

931.66 Application update. 

931.67 Review for repayment assistance. 

931.68 Application for, and award of, re¬ 

payment assistance. 

Subpart G—Grants for Unavoidabla Losses of 
Coastal Environmental and Recreational 
Resources 

931.70 General. 

931.71 Objectives. 

931.72 Definitions. 

931.73 Sources. 

931.74 Purposes. 

931.75 Eligibility. 

931.76 308(b) allotment of Formula Grants 

(section 308(b)). 

931.77 Allotment from the Fund (section 

308(d)(4)). 

931.78 Requisition and application pro¬ 

cedures. 

931.79 Limitations. 

Subpart H—Lateral Seaward Boundaries 

931.80 General. 

931.81 Existing agreements. 

931.82 Establishment of demarcation lines 

when no agreement exists between 
States. 

931.83 Later agreements between States. 

931.84 Allotment of 308(b) grants held in 

escrow. 

Subpart I—Records and Audit 

931.90 Records. 

931.91 Audit. 

Subpart J—Recovery of Funds 

931.100 General. 

931.101 Adequate assurances. 

931.102 Procedures for the recovery of 

funds. 

Subpart K—Intrastate Allocation of Financial 
Assistance 

931.110 General. 

931.111 Objectives. 
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Sec. 

931.112 Process required for Intrastate allo¬ 
cations. 

931.118 Pass-through of assistance. 

931.114 OCZM review. 

Subpart L—Coordination with Other Federal 
Agencies 

931.120 General. 

031.121 Allowable uses of assistance In con¬ 
junction with other Federal agen¬ 
cies. 

Authority: Sec. 308, Coastal Zone Manage¬ 
ment Act of 1972 (Pub. L. 92-683, 86 Stat 
1280, 16 XJB.C. 1451 et seq.), as amended by 
Pub. L. 94-370 (90 Stat. 1013). 

Subpart A—Objectives 
§ 931.1 Overall objective** 

<a) The central objective of the 
Coastal Energy Impact Program (CEIP) 
established under section 308 of the Act 
Is to provide to coastal States and local 
communities financial assistance to deal 
with the effects of new or expanded 
coastal energy activity. 

(b) A second objective of the CEIP is 
to strike a balance between two major 
national objectives: 

(1) To encourage development of do¬ 
mestic energy resources, and thus to fur¬ 
ther the objective of increased energy 
self-sufficiency; and 

(2) To protect and manage the na¬ 
tion’s coasts in a manner consistent with 
the coastal zone management programs 
and objectives of the individual States. 

(c) Another objective of the CEIP is 
to provide assistance in a manner that is 
administratively simple and that permits 
the State and local governments involved 
a high degree of control and discretion. 

§ 931.2 Public facililicft and public serv¬ 
in'* UMixtance, 

The objectives of assistance for public 
facilities and public services required as a 
result of new or expanded coastal energy 
activity are; 

(a) To help coastal States and units of 
general purpose local government build 
the public facilities and provide the pub¬ 
lic services needed because of the coastal 
energy activity; 

(b) To avoid unwarranted Federal 
subsidies to impacted governments by 
providing front-end financing that is to 
be repaid later from revenues generated 
by the new or expanded energy activity; 
and 

(c) To prevent overdevelopment in the 
coastal zone by creating incentives to 
build only those public facilities and 
services actually needed because of the 
incoming energy activity. 

§ 931.3 Inpayment nsKislaru r. 

The objectives of providing repayment 
assistance under the CEIP are: 

<a> To shift to the Federal government 
some of the risk borne by coastal States 
and units of general purpose local gov¬ 
ernments in whose Jurisdictions new or 
expanded coastal energy activity is ex¬ 
pected to take place: and 

»b) To ensure that defaults of such 
governments can be avoided and that the 
presence of a new or expanded coastal 
energy activity does not cause net fiscal 
lasses to such governments. 


§ 9,31.4 Environmental and recreational 

grants. 

The objectives of providing grants for 
the prevention, reduction, or ameliora¬ 
tion of unavoidable losses of valuable en¬ 
vironmental or recreational resources 
are: 

(a) To help coastal States and units of 
general purpose local government pre¬ 
vent, reduce or repair environmental deg¬ 
radation and recreational losses in the 
coastal zone when these losses are the re¬ 
sult of coastal energy activity; and 

<b> To encourage internalization of 
those environmental and recreational so¬ 
cial costs that can be attributed to. and 
charged against, a specific person. 
§931.3 Planning grants. 

The objective of providing planning 
assistance under the CEIP is to encour¬ 
age rational, timely, and thorough plan¬ 
ning for the management of energy facil¬ 
ity siting and the impacts of energy re¬ 
source development. 

Subpart B— General Definitions 
§ 9,31.9 Index to definitions. 

The following listing includes all terms 
defined in Part 931 of this title keyed to 
the section or paragraph where they are 


defined. 

Term Section 

Act ..... 931.10 

Associate Administrator_ 931.24 

Borrower_ 931.62(a) 

Coastal energy activity_ 931.13 

Coastal Zone_ 931.11 

Current rates and methods.. 931.62(f) 

Eligible energy facility.. 931.32 

Energy facility_ 931.19 

Environmental resource_ 931.72(c) 

First landed_ 931.72(g) 

Fund_ 931.12 

Growth management sched- 931.48(c)(6) 
ule. 

Impact area_._ 931.21 

Loss... 931.72(b) 

New employment_ 931.72(f) 


New or expanded coastal en- 931.15 
ergy activity. 

New or expanded energy fa- 931.20 
cillty. 

New or expanded OCS energy 931.18 
activity. 

New or Improved public fa- 931.42(c) 

cUlty. 

New or improved public serv- 931.42(d) 
tee. 


OCZM _ 931.23 

Outer Continental Shelf_ 931.16 

Outer Continental Shelf en- 931.17 

ergy activity. 

Overall projected revenues_ 931.62(e) 

Person__ 931.72(h) 

Projected revenues_ 931.62(d) 

Public facility_ 931.42 (a) 

Public service_ C _ 931.42(b) 


Public facilities and services 931.42(e) 
required as a result of 
coastal energy activity. 

Public facilities and sorvlces 931.42(f) 
directly required as a re¬ 
sult of OCS energy activ¬ 


ities. 

Recreational resource_ 931.72(d) 

Revenues _ 931.62(c) 

Section - 931.10(b) 

Significant affected_ 931.14 

Total revenues_ 931.62(b) 


Unavailability of credit as- 931.42(g) 
sistance 


Term Section 

Unavoidable. 931.72(a) 

Unit of general purpose local 931.22 
government. 

Valuable_ 931.72(e) 


§931.10 Art. 

<a> The term “Act" means the Coastal 
Zone Management Act of 1972, Pub. L. 
92-583, 86 Stat. 1280, as amended by 
Pub. L. 93-612, 88 Stat. 1974, and by Pub 
L. 94-370. 90 Stat. 1013. 

<b> The term “section” means a sec¬ 
tion of the Coastal Zone Management 
Act of 1972, as amended. 

§ 931.1 1 Con.Htal zone. 

The term “coastal zone” is that area of 
land and water whose boundaries are de¬ 
termined by a State under § 920.11 of this 
chapter for purposes of the development 
of a coastal zone management program 
under section 305, or under § 923.11 of 
this chapter for purposes of administer¬ 
ing a coastal zone management program 
under section 306. or as part of a man¬ 
agement program which is consistent 
with the policies set forth in section 303. 
Such boundaries must be approved by the 
Associate Administrator. 

§931.12 Fund. 

The term “Fund” means the Coastal 
Energy Impact Fund established under 
section 308(h). 

§ 93 I.! 3 Coastal energy activity. 

<a> The term “coastal energy activity' 
is limited to the following activities: 

<1> Any outer Continental Shelf ac¬ 
tivity ; 

(2) Any transportation, conversion, 
treatment, transfer, or storage of lique¬ 
fied natural gas; 

(3) Any transportation, transfer, or 
storage of oil. natural gas. or coal (in¬ 
cluding, but not limited to. by means of 
any deepwater port, as defined in section 
3(10) of the Deepwater Ports Act of 1974 
(33 U.S.C. 1502(10)). 

<b> An activity is a “coastal energy 
activity” only to the extent that: 

(1) The conduct, support, or facilita¬ 
tion of such activity requires and involves 
the siting, construction, expansion, or op¬ 
eration of any equipment or facility, and 

(2) The Associate Administrator de¬ 
termines that a technical requirement 
exists which necessitates that such siting, 
construction, expansion, or operation be 
carried out in, or in close proximity to, 
the coastal zone of any coastal State. 

(c) Such technical requirements are 
limited to: 

(1) The necessity of using coastal 
waters: 

(2) Safety; 

(3) State and Federal siting regula¬ 
tions; or 

(4) Project economics, to the extent 
that the energy activity could not feasi¬ 
bly be sited or operated outside of the 
coastal zone w r hen the following are taken 
into consideration: 

*i) Geographic location of demand; 

(ii) Geograplilc location of resources 
used as inputs; and 

(ill) Environmental and recreational 
opportunity costs. 
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(d) For purposes of tills section, the 
siting, construction, expansion, or oper¬ 
ation of any equipment or facility shall 
be “in close proximity to” to the coastal 
zone of any coastal State If such siting, 
construction, expansion, or operation has 
or is likely to have a significant effect on 
such coastal zone. 

§ 931,14 Significantly affected. 

The coastal zone of a coastal State is 
“significantly affected" by the siting, 
construction, expansion, or operation of 
an energy facility if such siting, con¬ 
struction, expansion or operation: 

(a) Causes population influxes in any 
area under the jurisdiction of a unit of 
general purpose local government; 

(b) Changes employment patterns in 
the coastal zone, including those in fish¬ 
ing and tourism; 

(c) Makes necessary new or improved 
public facilities or services in the coastal 
zone; or 

(d) Damages or threatens to damage 
any valuable environmental or recrea¬ 
tional resource in the coastal zone, 
including degradation of air or water 
quality. 

§ 931.15 New or expanded coastal ener¬ 
gy activity. 

The term "new or expanded coastal 
energy activity" means any coastal en¬ 
ergy activity (as defined in 5 931.13) Pro¬ 
vided, That the siting, construction, ex¬ 
pansion, or initial operation of any 
equipment or facility required by the 
conduct, support, or facilitation of such 
activity takes place after July 26, 1976. 

§ 931.16 Outer Continental Shelf. 

The term "outer Continental Shelf" 
or "OCS" means all submerged lands ly¬ 
ing seaward and outside of the area of 
lands beneath navigable waters as de¬ 
fined in 43 U.S.C. 1301 and of which the 
subsoil and seabed appertain to the 
United States and are subject to its 
jurisdiction and control. 

§931.17 Outer Continental Shelf en¬ 
ergy activity. 

The term "outer Continental Shelf 
energy activity" is limited to: 

(a) Any exploration for, or any de¬ 
velopment or production of, oil or natural 
gas from the outer Continental Shelf; or 

(b) The siting, construction, expan¬ 
sion, or operation of any new or ex¬ 
panded energy facilities that are owned 
or operated by OCS lessees or their con¬ 
tractors, subcontractors, or principal 
suppliers and have technical require¬ 
ments (as described in S 931.13) which 
necessitate their location in the coastal 
zone. The term is limited to: 

(1) Exploratory and development 
drilling rigs; 

(2) Platforms, subsea completions, 
and subsea production systems; 

(3) The following components of ma¬ 
rine pipeline systems: 

(i) Pressure source. 

<ii) Gathering lines, 

(iii) Pipelines, 

(iv) Intermediate pressure boosting 
facilities, and 
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(v) Landfall sites; 

(4) The following facilities only to the 
extent they serve outer Continental Shelf 
energy activities; 

(i) Offshore storage and loading fa¬ 
cilities of oil and gas, 

<ii) Marine terminals, 

(iii) Construction yards of platforms, 

(iv) Pipe coating yards, 

(v) Bases supporting platform and 
pipeline installation, 

(vi) Electric generating plants. 

(vii) Temporary service bases used in 
exploration phase, 

(viii) Permanent service bases used in 
development phase, 

(ix) Helicopters, and 

(x) Vessels, limited to tug boats, crew 
boats, supply boats, production utility 
boats, ocean and seismic vessels, barges 
and "spread" vessels. 

§ 931.18 New or expanded outer Con¬ 
tinental Shelf energy activity. 

The term "new or expanded outer Con¬ 
tinental Shelf energy activity" means 
any outer Continental Shelf energy ac¬ 
tivity (as defined in § 931.17) which sup¬ 
ports exploration or development accord¬ 
ing to plans that receive approval by the 
U.S. Department of the Interior after 
July 26, 1976. 

§ 931.19 Energy fac ility. 

(a) The term "energy facility" means 
any equipment or facility which is or 
will be used primarily: 

(1) In the exploration for, or the devel¬ 
opment, production, conversion, storage, 
transfer, processing, or transportation 
of, any energy resource; or 

(2) For the manufacture, production, 
or assembly of equipment, machinery, 
products, or devices which are involved 
in any such activity. 

(b) The term is limited to: 

(1) Electric generating plants; 

(2) Petroleum refineries and associ¬ 
ated facilities; 

(3) Gasification plants; 

(4) Facilities used for the transpor¬ 
tation, conversion, treatment, transfer, 
or storage of liquefied natural gas; 

(5) Uranium enrichment or nuclear 
fuel processing facilities; 

(6) Facilities to separate the oil, wa¬ 
ter, and gas; 

(7) Drilling rigs, platforms, subsea 
completions and subsea production sys¬ 
tems; 

(8) Construction yards of platforms, 
pipe coating yards, bases supporting plat¬ 
forms and pipeline installation, and 
crew and supply bases; 

(9) Oil and gas storage facilities: 

(10) Marine pipeline systems includ¬ 
ing pressure source, gathering lines, 
pipeline, intermediate pressure boosting 
facilities, landfall sites; 

(11) Oil and gas processing facilities; 

(12) Tanker or barge transportation 
systems; 

(13) Facilities, including deepwater 
ports, for the transfer of petroleum; and 

(14) Terminals which are associated 
with any of the foregoing. 
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§931.20 New or expanded energy fa¬ 
cilities. 

The term "new or expanded energy 
faculties" refers to those energy facilities 
whose siting, construction expansion of 
output, or replacement. In whole or in 
part, takes place after July 26, 1976. 

§931.21 Impact area. 

The term "impact area" means an area 
composed of one or more counties or 
regions, as designated by the coastal 
state, in which the siting, construction, 
expansion, or operation of facilities re¬ 
quired by a new or expanded coastal 
energy activity: 

(a) Causes population influxes; 

(b) Changes employment patterns; or 

(c) Makes necessary new or improved 
public faculties and public services. 

§ 931.22 Unit of general purpose local 
government. 

(a) The term "unit of general purpose 
local government" means: 

(1) Any political subdivision of any 
coastal State that (in whole or in part) 
is located In or has authority over such 
State's coastal zone; or 

(2) Any political subdivision of any 
coastal State that is located within a po¬ 
litical subdivision of such coastal State 
that (in whole or in part) is located in 
or has authority over such State's coastal 
zone; or 

(3) Any special entity created by such 
coastal State or political subdivision that 
(in whole or In part) is located in or has 
authority over such State's coastal zone. 

(b) The term "unit of general purpose 
local government" 1s limited to those en¬ 
tities described in paragraph (a) of this 
section that: 

(1) Have authority to levy taxes or es¬ 
tablish and collect user fees; and 

(2) Provide any public facility or pub¬ 
lic service that is financed in whole or in 
part by taxes or user fees. 

§931.23 OCZM. 

The acronym "OCZM" means the Of¬ 
fice of Coastal Zone Management of the 
National Oceanic and Atmospheric Ad¬ 
ministration, UJS. Department of Com¬ 
merce. 

§ 931.24 Associate Administrator. 

"Associate Administrator" refers to the 
Associate Administrator for Coastal Zone 
Management, National Oceanic and At¬ 
mospheric Administration, U.S. Depart¬ 
ment of Commerce. 

Subpart C—Basic Eligibility 
§ 931.25 Eligibility r<H|uireim*nt<. 

(a) No coastal State is eligible to re¬ 
ceive any financial assistance under this 
part unless such State: 

’(1) Has a management program which 
has been approved under section 306; or 

<2) Is receiving a grant under section 
305(c) or (d); or 

(3) Is making, in the judgment of the 
Associate Administrator, satisfactory 
progress toward the development of a 
management program which is consist¬ 
ent with tiie policies set forth in section 
303. 
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(b) With respect to coastal State eligi¬ 
bility under paragraph (a)(3) of this 
section, the Associate Administrator shall 
judge that a State is making satis¬ 
factory progress toward the development 
of a management program which is con¬ 
sistent with the policies set forth In sec¬ 
tion 303 if one of the following conditions 
is met: 

(1) A coastal State has exhausted its 
eligibility for program development fund 
funding under section 305 without 
achieving program implementation ap¬ 
proval under section 306, but is still pur¬ 
suing development and Implementation 
of a management program consistent 
with the policies set forth in section 303; 
or 

(2) A coastal State’s eligibility for pro¬ 
gram development funding under section 
305 has been suspended, but the State 
is making adequate efforts to reacquire 
eligibility under section 305 and is still 
pursuing development and implementa¬ 
tion of a management program consist¬ 
ent with the ix>licies set forth in section 
303. 

(c) Development of a management 
program shall be judged to be consist¬ 
ent with the policies set forth in section 
303 if it incorporates: 

(1 f State policies which provide for the 
preservation, protection, development 
and. where possible, the restoration or 
enhancement of the resources of the 
State’s coastal zone; 

< 2 ) A system and a timetable to imple¬ 
ment tliese policies with respect to man¬ 
agement of coastal land and water re¬ 
sources: 

(3) A demonstration that Federal 
agencies which have interests affecting 
the State’s coastal zone have been af¬ 
forded an opportunity to participate in 
the development of the State's manage¬ 
ment program, and that land and water 
uses of national interest are not arbitrar¬ 
ily restricted or excluded in State policies 
or management mechanisms developed 
pursuant to the State's program; / 

(4) A demonstration that local govern¬ 
ments, State and regional agencies, and 
the general public have been afforded an 
opportunity to participate in the devel¬ 
opment of the State’s management pro¬ 
gram; 

<5» A demonstration that a coastal 
boundary has been established which 
identifies the coastal area to be subject 
to management and which Is capable of 
being delineated; 

•6> A demonstration that permissi¬ 
ble land and water uses are defined; 

< 7 > A demonstration that the State or 
its appropriate subdivisions have legal 
authorities and organizational structures 
to effectuate management over identified 
coastal land and water uses and areas; 
and 

(8f A demonstration that the State’s 
management program achieves wise use 
of the land and water resources of the 
coastal zone, giving full consideration to 
ecological, cultural, historic, and aesthet¬ 
ic values, as well as to needs for eco¬ 
nomic development; 


§931.26 Designation of State agencies. 

(a) No coastal State is eligible to re¬ 
ceive any financial assistance under this 
part unless the Governor of such State 
has designated a State agency or agen¬ 
cies: 

(1) To submit applications and requi¬ 
sitions for financial assistance under sec¬ 
tion 308; 

(2) To assure, to the maximum extent 
practicable, that financial assistance pro¬ 
vided under section 308 is apportioned, 
allocated, and granted to units of local 
government within such State on a basis 
which is proportional to the extent to 
which such units need such assistance; 
and 

(3) To certify that the uses of assist¬ 
ance are compatible with a State coastal 
zone management program which is con¬ 
sistent with the policies set forth in sec¬ 
tion 303, if there is no State agency des¬ 
ignated under § 923.23 or § 920.42 of this 
chapter. 

(b) It is not required that a single 
State agency actually perform all three 
functions stated in paragraph (a) of this 
section. Nor is it required that the State 
coastal zone management agency desig¬ 
nated under $ 923.23 or § 920.42 of tills 
chapter be an agency which performs one 
or both functions stated in paragraph 
(a) (I) and (2) of this section. 

However, the State agency designated 
under paragraph (a)(1) of this section 
shall be responsible for assuring coordi¬ 
nation among the other State agencies 
designated under paragraph (a) of this 
section and with the State coastal zone 
management agency if they are different 
agencies, and for assuring that the nec¬ 
essary certifications required in this part 
from the various State agencies have 
been made. 

Subpart D—Planning for the 
Consequences of Energy Facilities 

§ 931.30 General. 

Tliis subpart sets forth policies and 
requirements for planning assistance to 
coastal States under sections 308(c) and 
308(b). This subpart also states the over¬ 
all objectives, the purposes for which the 
assistance may be used, and the basic 
eligibility requirements. It also describes 
procedures for alloting section 308(c) 
moneys among eligible coastal States, for 
applying for section 308(c) assistance, 
and for requisitioning the proceeds of 
section 308(b) grants. Procedures for the 
allotment of section 308(b) assistance 
are described in § 931.76. 

§ 931.31 Objective#. 

The objectives of assistance under this 
subpart are: 

(a) To assist the coastal States in 
planning for economic, social, or envi¬ 
ronmental consequences resulting from 
the siting or operation of new or expand¬ 
ed energy faculties that significantly af¬ 
fect the coastal zone; 

(b) To encourage rational, timely, and 
thorough planning for the management 
of energy facility siting and the impacts 
from energy resources development: and 


(c) To provide additional assistance 
to the coastal States to study and plan 
for public faculties and services directly 
required as a result of new or expanded 
OCS energy activity. 

§931.32 Definition#. 

“Eligible energy faculty” means a new 
or expanded energy facility (as defined 
in § 931.20) that significantly affects the 
coastal zone; and 

(a» For which a major State or Fed¬ 
eral license or permit has been applied 
for: or 

1 b» Which wUl be required as a result 
of a Federal lease sale scheduled by the 
U.S. Department of the Interior to occur 
no more than two years from the date 
of application for planning assistance. 

§931.33 Purpose#. 

<a> Section 308<c> grants are to be 
used for the study of and planning for 
those economic, social, or environmental 
consequences in a State’s coastal zone 
that result or are expected to result from 
the siting, construction, expansion, or 
operation of an eligible energy facility. 

<1> Such study includes, but is not 
limited to: 

<i) Collecting data and taking physical 
measurements: 

(ii) Making projections of employ¬ 
ment, population, public facility and 
public service needs and casts, and tax 
and user fee revenues; 

<iii> Comparing the consequences of 
alternative energy facility types or sites; 

(iv> Examining private industry or 
government siting policies; and 
(v> Conducting analyses required for 
coastal State or local government regula¬ 
tory decisions, including licenses, leases, 
permits, and zoning ordinances. 

(2) Such planning includes, but Is not 
limited to: 

(i> Devising methods of protecting rec¬ 
reational or environmental resources in 
the coastal zone (as defined in § 931.72 >; 

(ii* Devising strategies for recovering 
compensation from appropriate parties 
for any adverse impacts caused by the 
energy activity involved; 

(iii) Preparing for the provision of new 
or improved public facilities and public 
services required as a result of new or 
expanded coastal energy activity, includ¬ 
ing those required as a direct result of 
OCS energy activity : 

(iv> Designing and carrying out an 
equitable intrastate allocation process as 
required under section 308(g) (2>; and 
(v> Devising strategies for the public 
purchase of land upon or near which en¬ 
ergy-related development is to take place 
in order to capture the benefits of the in- 
creavsed value of such land or to contain 
such development. 

(3> Such economic, social, or environ¬ 
mental consequences include, but are not 
limited to: 

(i) Increased population; 

(ii) Changed employment patterns, in¬ 
cluding those in fishing and tourism; 

(iii > Changed demand for public facili¬ 
ties, public services, and housing; 

<iv> Local price inflation; 
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(y) Changed patterns of tax or user 
fee revenues or Intergovernmental trans¬ 
fers; 

(vi) Effects on fishing resources; 

(vii) Effects on beaches and sand 

dunes; 

(vili) Shoreline erosion; 

Ox) Effects on air and water quality; 
and 

(x) Ecological effects. 

(b) The proceeds of section 308(b)' 
grants may be also used for the study of 
and planning for new or improved pub¬ 
lic facilities and public services directly 
required as a result of new or expanded 
OCS energy activity (as defined in 
§ 931.18). 

§ 931.34 Source*. 

The primary source of assistance for 
the purposes set forth in 5 931.33 is sec¬ 
tion 308(c) grants that have been al¬ 
lotted to eligible coastal States. If such 
moneys, plus the necessary matching 
share of the State, are insufficient in any 
fiscal year for the purposes set forth in 
§ 931.33(b), section 308(b) grants that 
have been allotted according to $ 931.76 
become a source of assistance. 

§ 931.35 Eligibility. 

(a) To be eligible for section 308(c) 
grants, a State: 

(1) Must meet the basic eligibility re¬ 
quirements of subpart C of this part, and 

(2) Must not be receiving a grant un¬ 
der section 306. 

Cb) To be eligible for use of section 
308(b) grants, a State must meet the 
basic eligibility requirements of subpart 
C of this part, and 

(1) Must have a program approved un¬ 
der section 306, or 

(2) Must show that its allotment under 
§ 931.36 is insufficient for the purposes of 
§ 931.33(b). 

(Comment: There Is no provision In sec¬ 
tion 306 or 308 of the Act which prohibits 
the State from receiving grants under both 
sections 306 and 308(c). OCZM decided to 
Impose this restriction for two reasons. First, 
It provides an Incentive to States to complete 
their coastal zone management programs, 
because such States will be directly eligible 
for section 308(b) grants to plan for public 
facilities and services directly required by 
OCS energy activities. Second, the restriction 
Is Intended to reserve, to the maximum ex¬ 
tent practicable, moneys under section 308 
(d)(4) for environmental or recreational 
needs. Section 318(b) limits moneys from 
the Fund for sections 308(c) and (d)(4) to 
$50,000,000. If divided evenly over ten years, 
only $5,000,000 per year can be apportioned 
among all eligible States. Since States with¬ 
out OCS energy activity do not qualify for 
section 308(b) grants, their only source of as¬ 
sistance for environmental or recreational 
needs Is section 308(d) (4). Thus, by routing 
OCS States with approved 306 programs di¬ 
rectly to section 308(b) grants, more money 
will be available under section 308(d) (4) for 
non-OCS States. 

Although the restriction facilitates the ac¬ 
cess of both OCS and non-OCS States with 
approved 306 programs to the planning 
grants of section 308(b) and environmental/ 
recreational grants of section 308(d)(4), It 
precludes their access to section 308(c) plan¬ 
ning grants. The financial impact of the re¬ 
striction, however. Is slight 6n a State-by- 
State basis because of the limited funds 


available for planning grants under section 
308(c). Furthermore, these States have ac¬ 
cess to section 306 grants for the administra¬ 
tion of their management programs.) 

§ 931.36 Allotment of financial assist¬ 
ance among eligible coastal States. 

(a) Moneys appropriated in any fiscal 
year to the Fund for the purposes of sec¬ 
tion 308(c) will be allotted by formula 
among eligible coastal States according 
to the procedures of this subpart. 
Moneys allotted to a coastal State will 
remain available for award to such State 
until the end of the fiscal year following 
the fiscal year in which the allotment 
took place. Allotted moneys not disbursed 
by that time will be returned to the 
Fund. 

(b) Tlie following general process will 
be used to allot section 308(c) moneys. 
(A more detailed description of the proc¬ 
ess will be provided in guidelines.) 

(1) The Associate Administrator will 
establish and publish in the Federal 
Register standardized estimates of tem¬ 
porary and permanent employees gen¬ 
erally associated with the various energy 
facilities at their various levels of out¬ 
put. 

(2) The Associate Administrator will 
draw up and publish in the Federal 
Register an annual list for each coastal 
State of eligible energy facilities for 
which section 308(c) moneys have not 
been previously allotted and expended. 
Coastal States will have 30 days to sub¬ 
mit comments to the Associate Adminis¬ 
trator on these lists. The Associate Ad¬ 
ministrator will then revise the lists, 
taking into account the State comments. 

(Comment: The State comment period la 
Intended to bring to the attention of OCZM 
those energy facilities for which the State or 
a locality within the State wishes to Initiate 
planning but which were not Included In the 
list drawn up by OCZM. The State must 
present evidence that each facility it wishes 
to add has a reasonable probability of con¬ 
struction. Examples of facilities that may not 
be Included on OCZM’s list, but which might 
be brought to light during the comment 
period. Include energy faculties whose con¬ 
struction Is expected to resume (under an 
old permit) after a period of dormancy, and 
facilities whose character has changed In a 
way that does not demand a permit but 
nevertheless motivates renewed planning ef¬ 
forts.) 

(3) The Associate Administrator will 
then apply the standardized employment 
estimates described in paragraph (b)(1) 
of this section to the list described In 
paragraph (b) (2) of this section to ob¬ 
tain a total employment equivalency for 
each coastal State. Each eligible coastal 
State will then be allotted a proportion 
of the total section 308(c) moneys ap¬ 
propriated to the Fund for that fiscal year 
equal to the State’s employment equiv¬ 
alency divided by the sum of the employ¬ 
ment equivalencies of all the eligible 
coastal States. 

(c> Procedures for allotment of section 
308 <b) assistance are discussed in 
§ 931.76.. 

§ 931.37 Application procedure. 

(a) An eligible coastal State may sub¬ 
mit its application to the Associate Ad¬ 
ministrator for award of the section 308 


(c) moneys allotted to it as soon as it is 
notified of the amount of the allotment 
and until 45 days prior to the end of the 
fiscal year after the fiscal year in which 
the allotment took place. The application 
for section 308(c) assistance is to be made 
by the State entity designated by the 
Governor under § 931.26(a) (I). An eligi¬ 
ble coastal State may requisition pro¬ 
ceeds of grants allotted to it under sec¬ 
tion 308(b) as soon as it is notified of 
the amount of the allotment. The re¬ 
quisition is to be made by the State eh- 
tity designated under § 931.26(a) (1). 

(b) Such applications and requisitions 
for assistance are subject, prior to their 
submission to the Associate Administra¬ 
tor, to the Project Notification and Re¬ 
view System established by Office of 
Management and Budget Circular No. 
A-95 (Part IV). 

(c) Applications for section 308(c) 
planning assistance or requisitions for 
section 308(b) planning assistance must: 

(1) Name the State or local govern¬ 
ment entities within the State that are 
ultimately to receive the planning assist¬ 
ance; and 

(2) Contain a certification that the 
planning assistance has been allocated 
within the State in accord with the equi¬ 
table intrastate allocation system re¬ 
quired under subpart K of this Part. 

(3) A certification by the State agency 
designated under § 920.42 or § 923.23 of 
this chapter, or under § 931.26(a) <3) that 
the moneys will be used in a manner 
which is consistent with the State’s de¬ 
veloping or approved coastal zone man¬ 
agement program. 

(d) Applications for section 308(c> 
assistance must contain: 

(1) A description of the new or ex¬ 
panded energy facilities because of which 
section 308(c) assistance is being sought; 

(2) A description of the proposed study 
or planning and a breakdown of esti¬ 
mated costs; and 

(3) A description of the benefits likely 
to result from the proposed study or plan¬ 
ning. 

(e) Requisitions tor the proceeds of 
section 308(b) grants must contain: 

(1) A certification that the new or im¬ 
proved public facilities or public services 
for which the study or planning assist¬ 
ance is to be used are directly required 
as a result of new or expanded OCS 
energy activity; 

(2) A description of the proposed 
study and planning activities and a 
breakdown of costs; 

(3) A showing, if the State does not 
have a program approved under sec¬ 
tion 306, that the costs of study and 
planning for the consequences in the 
coastal zone of the energy activities are 
greater than: 

(i) The amount of section 308(c) 
grants allotted to the State in the pre¬ 
vious fiscal year which have not been 
awarded; plus 

(ii) The amount of section 308(c) 
grants allotted to the State in the cur¬ 
rent fiscal year; 

(4) Such adequate assurances as are 
required by subpart J of this Part 

(f) To the maximum extent practi¬ 
cable. the ratio of the costs attributable 
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to OCS energy activities to the costs at¬ 
tributable to non-OCS energy activities 
must be equal to the ratio of the total 
employment equivalencies associated 
with the above activities respectively. 

(Comment: An example might clarify this 
limitation. Assume that the total employ¬ 
ment equivalency or a State, as determined 
by OCZM under paragraph (b), is 100. This 
can be further broken down into employment 
equivalencies associated with OCS activi¬ 
ties and non-OCS activities. Suppose further 
that 70 Is the employment equivalency asso¬ 
ciated with non-OCS activities. When a State 
applies for or requisitions planning assist¬ 
ance. the ratio of the costs attributable to 
OCS energy activities to the costs attribut¬ 
able to non-OCS energy activities must, to 
the maximum extent practicable be equal to 
the ratio of the OCS employment equiva¬ 
lency to the non-OCS employment equivalen¬ 
cy l.e. 30/70. This limitation assures that 
the total amount of section 308 assistance for 
planning will be spent proportional to OCS 
and non-OCS needs. A more detailed de¬ 
scription of the methodology and numerical 
examples will be provided in guidelines.) 

§*>31.38 limitation's. 

(a> Section 308(c) moneys awarded to 
a coastal State may not exceed 80 per¬ 
cent of the actual cost of the study or 
planning. Proceeds of section 308<b> 
grants, however, may be used to pay up 
to 100 percent of the actual cost of the 
study or planning. 

(b> Section 308(c) or 308(b) plan¬ 
ning assistance may not be used: 

<1> To duplicate the development of 
the general planning process for coastal 
energy facilities required of manage¬ 
ment programs under section 305(b) (8): 
or 

<2> For general energy studies or plans 
divorced from actual, proposed, or likely 
energy facilities. 

(Comment; According to the Act. States 
may use section 305 grants to develop the 
general planning process for coastal energy 
facilities required under section 305(b)(8).) 

(c) In the event that the siting, con¬ 
struction. expansion, or replacement of 
an eligible energy facility is cancelled, 
unexpended assistance for study or plan¬ 
ning is to be returned to the Fund for 
reallotment among all the Coastal States. 
To simplify administration, however, 
the Associate Administrator will use the 
following procedures. 

(1) If such assistance is less than the 
State’s allotment for the subsequent 
year, the State will keep the unexpended 
assistance: but. the Associate Admin¬ 
istrator will retain from the subsequent 
year's allotment for that State a 
sum equal to the held-over assistance. 
This amount retained from the subse¬ 
quent year's allotment will then be re¬ 
allotted among all the coastal States. 

(2) If such assistance is greater than 
the State’s allotment for the subsequent 
year, the State will keep an amount equal 
to the allotment and will return the re¬ 
mainder of such assistance to the As¬ 
sociate Administrator. An amount equiv¬ 
alent to the subsequent allotment plus 
the amount returned to the Associate 
Administrator will be reallotted among 
all the States. 


<d> A coastal State may not use for 
the purposes set forth in 8 931.33(b), an 
amount of the assistance provided to it 
under section 308(b) that exceeds five 
percent of the total amount of credit 
assistance allotted it under section 
308(e)(1). 

( Comment: The purpose of the above re¬ 
striction Is to limit the amount of section 
308(b) grants which can be used for the 
planning of public facilities and services re¬ 
quired as a direct result of new or expanded 
OCS energy activity. This amount is com¬ 
parable to planning allowances provided 
under several other Federal programs.) 

Subpart E—Financing Public Facilities and 
Public Services 

§ *>31.10 General. 

This subpart sets forth policies govern¬ 
ing assistance to coastal State and local 
governments under sections 308(d)(1) 
and (2) and 308 (b). This assistance is 
for the provision of new or improved 
public facilities and public services re¬ 
quired as a result of new or expanded 
coastal energy activity, including those 
required as a direct result of new or ex¬ 
panded OCS energy activity. This sub- 
part states the objectives of providing 
this assistance, the purposes for which it 
may be used, and the sources from which 
it will be drawn. This subpart also de¬ 
scribes the procedures for allotting credit 
assistance among coastal States, for ap¬ 
plying for credit assistance from the 
Fund (section 308 (d)(1) and (2) > and 
for requisitioning the proceeds of formula 
grants (section 308 <b>). 

§ 931.41 Objective*. 

The objectives of assistance under this 
subpart are: 

(a) To advance the national objective 
of attaining a greater degree of energy 
self-sufficiency by providing assistance 
to meet those State and local needs re-‘ 
suiting from new or expanded coastal 
energy activity, giving priority to those 
activities involving domestic resources; 

(b) To avoid unwarranted Federal 
subsidies and outlays by providing to im¬ 
pacted coastal State and local govern¬ 
ments front-end financing that is to be 
repaid later from the additional tax 
revenues and user fees generated by the 
new or expanded coastal energy activity; 
and 

(c> To assure that necessary develop¬ 
ment m coastal areas is consistent with 
State coastal zone management objec¬ 
tives. including the safeguarding of 
valuable national coastal environmental 
and recreational resources. 

§931.42 Definition*. 

<a> The term ‘ public facility” includes 
only the following facilities to the ex¬ 
tent that they are financed, in whole or 
in part, by any State or unit of general 
purpose local government, meet the re¬ 
quirements of § 931.52, and do not pri¬ 
marily serve industrial facilities, except 
if the public facilities are wholly owned 
by a unit of general purpose local gov¬ 
ernment and if industrial user charges 
from the facilities are a primary source 
of revenue included in the growth man¬ 


agement schedule (as described in 
8 931.48(c)(5)): 

(1) Education. Day care centers; pri¬ 
mary. secondary, and general vocational 
schools, and school equipment; libraries, 
including books and equipment; 

(2) Environmental protection. Fa¬ 
cilities and equipment used for ah or 
water quality monitoring or to ensure 
continued viability of existing environ¬ 
mental resources; 

(3) Government admnistration. Fa¬ 
cilities and equipment essential for local 
general government administration; 

<4» Health care. Ambulances and as¬ 
sociated equipment, clinic and hospital 
buildings and equipment; 

<5» Public safety. Detention centers, 
police equipment and stations, fire sta¬ 
tions and firefighting equipment; 

(6> Recreation. Facilities and equip¬ 
ment for amateur sports, community rec¬ 
reational centers, local parks and play¬ 
grounds; 

(7) Transportation. Streets, roads, 
bridges, road maintenance equipment, 
parking associated with public facilities, 
docks, navigation aids, air terminals in 
remote areas, mass transit limited to lo¬ 
cal bus systems; 

(8) Public utilities. Local electric gen¬ 
erating plant and distribution systems 
and local natural gas distribution sys¬ 
tems: solid waste systems; waste collec¬ 
tion and treatment systems (including 
drainage); and local w*ater supply 
systems. 

<b) The term “public services" means 
the salaries of essential personnel for the 
operation and maintenance of only the 
following public facilities, to the extent 
that these services are financed, in whole 
or in part, by any State or unit of general 
purpose local government, meet the re¬ 
quirements of § 931.52, and are not uti¬ 
lized primarily by industrial facilities: 

(1> Public safety; 

(2> Healthcare; 

(3 > Environmental protection; 

(4> Education; 

<5> Public utilities; and 

<6) Transportation. 

(c) A public facility is “new f or im¬ 
proved” if. after July 26. 1976. it is con¬ 
structed in order to serve new popula¬ 
tion, or it Is expanded or renovated to in¬ 
crease significantly its capacity in order 
to serve new population. 

(d> A public service is “new or im¬ 
proved” If the proposed type or increased 
level of service was not offered more 
than 180 days prior to the application 
or requisition for assistance for such 
service and if this type or increased level 
of service serves new population. 

<e> A public facility or public service 
is “required as a result” of new or ex¬ 
panded coastal energy activity if the 
increase in its utilization due to the pop¬ 
ulation influxes resulting from that ac¬ 
tivity plus population Increases result¬ 
ing from normal growth is greater than 
its unutilized capacity prior to the un¬ 
dertaking of the coastal energy activity, 
and if the unutilized capacity is greater 
than that required for the population In¬ 
creases from normal growth. 

(f) A public facility or public service 
is “required as a direct result of" new or 
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expanded OCS energy activity IX the In¬ 
crease in Its utilization because of in¬ 
dividuals newly employed by OCS lessees 
(and their contractors, subcontractors, 
and principal suppliers) for new or ex¬ 
panded OCS energy activities plus popu¬ 
lation increases from normal growth Is 
greater than the amount of unutilized ca¬ 
pacity prior to the undertaking of the 
OCS activity, and if the unutilized ca¬ 
pacity is greater than that required for 
the population increases from normal 
growth. 

(g) Adequate credit assistance is “un¬ 
available* 1 to a coastal State in a fiscal 
year only if: 

(1) There is no institutional process 
which has ever been used and could have 
been used as of July 26, 1976, or which 
is now permitted, or which was permitted 
under constitutional or statutory author¬ 
ity as of July 26, 1976, through which 
credit assistance from the Fund could be 
obtained by the State or a unit of general 
purpose local government therein to fi¬ 
nance projects or programs necessary to 
provide a new or improved public facility 
or public service which is required as a 
direct result of new or expanded OCS 
energy activity; or 

(2) The State's total need factor (as 
defined in 5 931.46) is greater than the 
credit assistance from the Fund avail¬ 
able to the coastal State for that year 
(as computed according to g 931.46) plus 
any credit assistance that is available in 
the Fund and can be allotted to the State. 

§931.13 Purposes. 

(a) Credit assistance from the Fund 
(sections 308 (d)(1) and (2)) is to help 
meet State and local needs to finance 
new or improved public facilities or pub¬ 
lic services required as a result of new or 
expanded coastal energy activity. 

(b) Grant assistance from formula 
grants (section 308(b)) is to help meet 
needs for new or improved public facili¬ 
ties and public services that are required 
as a direct result of new or expanded 
OCS energy activity. 

§ 931.44 Sources. 

(a) The primary source of assistance 
for purposes set forth in g 931.43(a) is 
the allotments of credit assistance from 
the Fund (sections 308(d)(1) and (2)). 
If adequate credit assistance is unavail¬ 
able (as defined in $ 931.42(g)) from the 
Fund, the formula grants (section 308 

(b)) become a source of assistance for 
the puroses set forth in § 931.43(b). 

§931.45 Eligibility. 

(a) To be eligible for credit assistance 
from the Fund or formula grants, a coast¬ 
al State must meet the basic eligibility 
requirements of § 931.25 and must sub¬ 
mit an application for credit assistance 
under § 931.48 or a requisition for the 
proceeds of formula grants under § 931.48. 

(b) Coastal States and units of general 
purpose local government therein are 
eligible to receive credit assistance from 
the Fund. 

(c) Only the coastal State agency des¬ 
ignated in accordance with g 931.26(a) 


(1) is eligible to requisition the proceeds 
of formula grants, but units of local gov¬ 
ernment are eligible to receive such pro¬ 
ceeds from the designated State agency. 

§ 931.46 Allot menl of section 308(d) 
(1) and (2) credit assistance among 
coastal States. 

(a) Credit assistance available in any 
fiscal year through the Fund, as speci¬ 
fied in appropriations Acts, will be al¬ 
lotted in each fiscal year among coastal 
States according to the procedures of this 
section 

(b) The Associate Administrator will 
compile an annual list of new or ex¬ 
panded coastal energy activities for which 
major Federal permits or licenses have 
been obtained, or for which exploration 
or development plans have been approved 
by the U.S. Department of Interior dur¬ 
ing the preceding year. The Associate Ad¬ 
ministrator will use these data (in a 
methodology to be described in guide¬ 
lines) to estimate the increase in each 
coastal State of temporary and perma¬ 
nent population requiring new or im¬ 
proved public facilities and public serv- 

(c) The Associate Administrator will 
determine standardized per capita costs 
for public facilities and public services 
for new temporary and permanent popu¬ 
lation in the relevant coastal Impact 
areas. These costs will be adjusted annu¬ 
ally according to an area's existing 
population, its population growth rate, 
and the regional cost differences. 

<d) The Associate Administrator will 
furnish to the States the data developed 
pursuant to paragraphs (b) and (c) of 
this section. Coastal States will have 30 
days to comment. The Associate Admin¬ 
istrator will consider the State comments 
and will .revise the data If necessary. 
He/she will then calculate State need 
factors using the procedures of para¬ 
graph (e) of this section. 

(e) (1) The Associate Administrator 
will compute a need factor for each im¬ 
pact area. A State need factor will then 
be computed for each coastal State by 
summing the need factors for the impact 
areas of that State. A national need fac¬ 
tor will be computed by summing all of 
the State need factors. Finally, a relative 
need factor will be calculated for each 
coastal State by dividing the State's need 
factor by the national need factor. 

(2) In the process of determining the 
need factors of this paragraph, the Asso¬ 
ciate Administrator will also compute 
for each coastal State a direct OCS need 
factor and a total OCS need factor. 
These factors will be used in determin¬ 
ing whether or not adequate credit as¬ 
sistance from the Fund is available to a 
coastal State (as defined in § 931.42(g)). 
The direct OCS need factor will be com¬ 
puted using OCS employees and their 
families but not secondary population. 
The total OCS need factor will be com¬ 
puted using all OCS-related employment 
and secondary population. 

(f) The Associate Administrator will 
then compute the allotment for each 
coastal State and notify the coastal 
States of their respective allotments. 


<1) The total amount allotted among 
the coastal States In any fiscal year will 
be the lesser of the following amounts: 

(1) The national need factor as com¬ 
puted according to paragraph (e) of this 
section; or 

(ii) The total amount of new credit 
assistance appropriated for that year. 

(lii) If the amount in paragraph (f) (1) 
(i) of this section is less than the amount 
in paragraph (f) (1) (ii) of this section, 
the extra credit assistance will be re¬ 
tained in the Fund for use in subsequent 
years. 

(2) The Associate Administrator will 
compute each coastal State's allotment 
of credit assistance in proportion to that 
State's relative need factor. To the maxi¬ 
mum extent practicable, allotments will 
reflect proportionately each State's OCS 
and non-OCS needs. 

(g) After being notified of its allot¬ 
ment. a coastal State may submit to the 
Associate Administrator applications (as 
described in 5 931.48) for loans and guar¬ 
antees from this allotment during the 
remainder of the fiscal year and the 
succeeding two fiscal years. Allotted 
credit assistance not awarded to a coastal 
State or its units of general purpose 
local government by the end of the sec¬ 
ond fiscal year after the fiscal year in 
which the allotment was established will 
be subject to reallotment among all the 
coastal States. The Associate Adminis¬ 
trator may extend the period of avail¬ 
ability of an allotment if he/she deter¬ 
mines that delays in coastal energy 
activity warrant such an extension. 

§ 931.47 Allotment of *cet»on 308(b) 
formula grants. 

The annual allotment of formula 
grants among coastal States is described 
in § 931.76. 

§ 931.48 Application and requisition 
procedures. 

(a) A coastal State submitting appli¬ 
cations for credit assistance or requisi¬ 
tioning the proceeds of formula grants 
must submit to the Associate Adminis¬ 
trator, as part of that application or 
requisition, the following information in 
a format to be specified by the Asso¬ 
ciate Administrator; 

(1) The State or unit of general pur¬ 
pose local government which is to re¬ 
ceive the assistance; 

(2) A certification by the State en¬ 
tity in 5 931.26(a)(2) that the request 
results from an equitable intrastate al¬ 
location of the State's overall available 
assistance as described in subpart K of 
this part; 

(3) A certification by the State agency 
designated under §§ 923.23 or 920.42 of 
this chapter or 5 931.26(a) 43) that the 
moneys will be used In a manner which 
is consistent with the State's developing 
or approved coastal zone management 
program; 

(4) The environmental impacts of the 
new or improved public facilities and 
public services for which the assistance 
is to be used, including alternatives and 
their estimated differences in Impacts 
and monetary cost s; 
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(5) A certification by the State agency 
designated In accordance with § 931.26 

(a) (1), that the State or unit of general 
purpose local government has considered 
other sources of Federal assistance for 
the project and will use them where 
feasible; 

(6) A description of the area to be 
impacted by the new or expanded coastal 
energy activity; and 

(7) For any assistance requested for a 
new or improved public service, a certifi¬ 
cation that either: 

(i) Revenues (as defined In § 931.62) 
to pay for services will lag behind ex¬ 
penditures; or 

(ii) Such revenues will be inadequate 
to meet the costs of services because the 
portion of revenues which will accrue 
from the energy facilities is less than 
the portion of total revenues which nor¬ 
mally accrue to the Jurisdiction from 
commercial and industrial sources. 

(b) Such applications and requisitions 
for assistance are subject, prior to their 
submission, to the Project Notification 
and Review System established by Office 
of Management and Budget Circular No. 
A-95 (Part IV). 

(c) A coastal State or unit of general 
purpose local government requesting 
credit assistance from the Fund must 
submit an application that contains : 

(1) A certification that, if the recipient 
is not the State, the recipient qualifies as 
a unit of general purpose local govern¬ 
ment (as defined in § 931.22); 

(2) A description of the particular new 
or improved public facilities or public 
services, required as a result of new or 
expanded coastal energy activity, for 
which the assistance is sought, Including 
costs on an annualized basis; 

<3) An estimate of current levels of 
utilization of public facilities or public 
services which are similar to those for 
which assistance is sought; 

(4) A description of the new or ex¬ 
panded coastal energy activity causing 
impacts because of which the credit as¬ 
sistance is sought; 

(5) A growth management schedule 
comprised of the following information 
and annualized projections: 

(1) New temporary and permanent di¬ 
rect and secondary jobs resulting from 
the new or expanded coastal energy ac¬ 
tivity, 

(ii) Population increases resulting 
from the new or expanded coastal energy 
activity, both overall and within the re¬ 
cipient's jurisdiction, 

(iii) Energy facilities expected to im¬ 
pact the recipient’s jurisdiction. 

(iv) Estimates of taxes, user fees, and 
other revenues, assuming current fiscal 
methods and rates (as defined in 5 931.62 
(f)), which accrue to the recipient and 
the State government from the new or 
expanded coastal energy activities and 
related population, 

(v) Estimates of taxes, user fees, and 
other revenues anticipated to accrue to 
the recipient and the State from the 
adoption of new fiscal methods or rates 
applicable to the new or expanded coastal 
energy activities and related population, 
and 


(vi) A statement of fiscal condition, in¬ 
cluding revenues and expenditures for 
the past ten years. 

(d) A coastal State may requisition in 
any fiscal year the proceeds of its allotted 
formula grants for the purposes of 
§ 931.43(b) after it has been notified of 
its credit assistance allotment for that 
year, if adequate credit assistance from 
the Fund is unavailable (as defined in 
5 931.42(g)) for such purposes. This 
requisition must be submitted along with 
the pertinent applications for credit as¬ 
sistance from the Fund. 

(1) In requisitioning the proceeds of 
formula grants, the coastal State must 
provide the Associate Administrator with 
the following items: 

(1) A description of the new or im¬ 
proved public facilities or public services, 
required as a direct result of new or ex¬ 
panded OCS energy activity, for which 
the proceeds are to be used, including 
costs on an annualized basis; 

(U) An estimate of current levels of 
utilization of any existing facilities or 
services similar to those for wliich the 
proceeds are to be expended; 

(iii) A description of the new or ex¬ 
panded OCS energy activity causing the 
impacts because of which the proceeds 
are to be used; and 

(iv) Such adequate assurances as are 
required by § 931.101. 

(2) Before disbursing proceeds of 
formula grants, the Associate Admin¬ 
istrator will: 

(1) Review* the requisitions and verify 
the certifications submitted pursuant to 
5 931.48; 

(ii) Determine whether credit assist¬ 
ance under the Fund is unavailable (as 
defined in § 931.42(g)); and 

(iii) Determine that the State has pro¬ 
vided such adequate assurances as are 
required by 5 931.101. 

§931.49 [Reserved] 

§931.30 Special requirements for see- 
lion 308(d)(1) loan*. 

(a) Interest rate. The Associate Ad¬ 
ministrator will calculate every three 
months an interest rate for loans he/she 
awards from the Fund. (A description of 
the methodology to be used in calculating 
the interest rate will be provided in later 
explanatory material.) This interest rate 
shall not exceed the current average 
market rate for United States obligations 
of comparable maturity at the time of 
the calculation. 

(b) Maturity of loans. Loans must be 
repaid within the minimum reasonable 
time the Associate Administrator finds to 
be consistent with the revenue projec¬ 
tions of the borrower. In no event will a 
loan, including extensions and renewals 
thereof, be made with a maturity ex¬ 
ceeding 30 years from the date of the 
award of the loan. 

(c> Security. The Associate Adminis¬ 
trator retains the option of requiring 
security, including the pledge of future 
revenues or user charges from the public 
facility, from the borrower before award¬ 
ing a loan from the Fund. However, no 
loan will require as a condition that a 
State or unit of general purpose local 


government pledge Its full faith and 
credit to repayment. 

(d) Disbursement of loan funds. The 
Associate Administrator will disbuse loan 
funds on a phased basis, with each phase 
tied to the completion of a specific pan 
of the project for which the loan money.' 
are to be used. Disbursement schedules 
will be determined by the Associate Ad¬ 
ministrator on a case-by-case basis. 

§931.51 Special requirements for mm - 
lion 308(d)(2) Federal guarunicc*. 

(a) Eligibility: The Associate Ad¬ 
ministrator will consider eligible for 
guarantee under the Fund any legal debt 
of any eligible borrower (as defined In 
§ 931.63) if the Secretary of the Treasurv 
approves such debt and it meets other 
requirements set forth in section 308(f ). 

(b) Competition requirements. The 
Associate Administrator will not guar¬ 
antee any bond that is offered to the 
market by private placement, or any 
bond for which there are fewer than 
three independent bids, except if placed 
through a State-sponsored marketing 
arrangement for local bonds, if the 
State-sponsored marketing arrangement 
meets these requirements. 

(c) (Reserved). 

(d> Fees for guarantees. The Associate 
Administrator will levy a fee, not to ex¬ 
ceed one per cent per annum of the 
amount outstanding, for providing a 
Federal guarantee. This fee will be set 
on the basis of the administrative costs 
incurred in providing and monitoring 
such guarantee. The fee may be waived 
in the event repayment assistance (as 
described in subpart F of this Part) is 
required. 

(e) Default procedures and guarantee 
incontestability. If a borrower defaults 
on a bond or other evidence of indebted¬ 
ness guaranteed under the Fund, the 
holder of the bond or other indebtedness 
may demand payment from the Asso¬ 
ciate Administrator of the principal and 
accrued interest of the obligation in ac¬ 
cordance with section 308(f) (5) (B). The 
validity of such a guarantee shall be 
considered incontestable, except when 
the holder of the obligation is guilty of 
fraud or misrepresentation or was aware 
of fraud or misrepresentation at the 
time he purchased the obligation. 

§ 931.52 Special project and eosl rc* 
quirementn. 

Projects to provide new or improved 
public facilities under this subpart are 
subject to the restrictions and criteria of 
this section. 

(a) Restrictions and limitations. To 
be eligible for assistance, a project must 
adhere to the following requirements. 

(1) Project costs must be calculated 
and recorded using generally accepted 
accounting principles. 

(2) Design and performance criteria 
must conform to professionally recog¬ 
nized national standards. Costs must be 
reasonable and comparable to the cost 
of similar work awarded through open 
competitive bidding in the geographical 
area of the project. 

(3) Jt is the Associate Administrator’s 
policy to require the utilization of fixed 
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price or cost-ceiling contracts. Agree¬ 
ments allowing compensation to the 
architect/engineer based on a percent- 
age-of-construction-cost type of fee 
contract are generally not acceptable. 

(b) Project costs. Projects to'provide 
new or improved public facilities under 
this subpart will receive assistance only 
for those costs which are allowable under 
this section. 

(1) Project costs must meet the fol¬ 
lowing general criteria: 

(1) Costs must be necessary and rea¬ 
sonable for the project; 

(ii) Costs must be authorized or not 
prohibited by applicable Federal, State, 
or local laws or regulations; 

(ill) Costs must not be allocable to or 
included as a cost of any other Federally 
financed project in either the current or a 
prior period. 

(2) Non-allowable project costs. Ex¬ 
penditures for the following are not 
acceptable costs: (Projects including 
such costs may still be eligible under this 
section, but assistance shall be no more 
than the total project cost less the non¬ 
allowable project costs.) 

(i) Assets acquired prior to submis¬ 
sion of the application or requisition for 
assistance, except for purchase options; 

(ii) Bad debts, including any losses 
arising from uncollectible accounts and 
other claims, and related costs; 

(lii) Costs resulting from changes in 
project scope; 

(iv) Contributions and donations; 

(v) Entertainment; 

(vi) Fines and penalties, including 
costs resulting from violations of, or 
failure to comply with. Federal, State, 
and local laws and regulations; 

(vii) Interest and other financial costs 
unless specifically allowable by the 
Associate Administrator; 

(viii) Governor's expenses and Chief 
Executive’s expenses; and 

(lx) Legislative expenses. 

(3) Allowable project costs. Expendi¬ 
tures for the following are acceptable 
costs when they are reasonable and 
necessary for the successful completion 
of an eligible project, as specified in this 
subsection. 

(!) Land acquisition, easements, and 
rights-of-way; 

(ii) Architectural, engineering, and 
other necessary technical services fees: 

(iii) Legal fees necessary as part of 
Issuing bonds or for other project pur¬ 
poses; 

(iv) Administrative expenses, includ¬ 
ing the cost of maintaining financial 
records and performing audits; 

(v) Lease or rental of essential ma¬ 
chinery; 

(vi) Construction expenses, including 
construction materials, fixtures, appur¬ 
tenances. and fixed machinery and 
equipment; 

(vii) Site preparation and improve¬ 
ment; 

(viii) Adequate contingency reserves, 
not to exceed 10 per cent of total project 

costs. 


§931.53 Limitations. 

Total moneys available to all the 
States pursuant to this subpart for pub¬ 
lic facilities and public services cannot 
exceed four times the amount of total 
moneys available to all the States pur¬ 
suant to subpart G of this Part for the 
prevention, reduction, or amelioration of 
any unavoidable loss of valuable envi¬ 
ronmental or recreational resources. 

Comment: This limitation represents an 
effort to maintain a careful balance In the 
CEIP between financial assistance which can 
be made available for public faculties and 
public "services and that which can be made 
available for environmental or recreational 
needs. OCZM feels that this limitation is nec¬ 
essary to implement the baste policies and 
structure of the overall program which pro¬ 
vides financial assistance tailored to chang¬ 
ing needs of coastal communities and to dif¬ 
ferent types of impacts from energy develop¬ 
ment. For Instance, financial assistance for 
public {acuities and public services is bal¬ 
anced in section 308 between loans and bond 
guarantees under certain conditions, and 
formula grants under more narrow condi¬ 
tions. 

Another example of the balance struck in 
the CEIP is the avallabUlty of assistance for 
different categories of projects which address 
different kinds of energy impacts: The need 
for public facilities and public services and 
for environmental and recreational projects. 
In setting a maximum level of financial as¬ 
sistance for public faculties and pubic serv¬ 
ices, OCZM has structured a balance which 
insures at least a minimum level of assist¬ 
ance for environmental and recreational proj - 
ects. This limitation wiU be enforced by 
OCZM on a State by State basis In a manner 
which takes Into account the State’s needs 
for public facilities and public services re¬ 
sulting for OCS and non-OCS energy activi¬ 
ties, and the avallabUlty of grant and credit 
assistance in a given year. (A description of 
the methodology and numerical examples will 
be given In guidelines.) 

Subpart F—Repayment Assistance Under 

Sections 308(d)(1) and 308(d)(2) of 

the Act 

§ 931.60 General. 

This subpart sets forth policies and 
procedures for awarding various forms 
of repayment assistance under sections 
308(d)(3) and 308(b) (4(A). The pur¬ 
pose of this assistance Is to enable a 
coastal State, or a unit of general pur¬ 
pose local government therein, to meet 
the obligations of a section 308(d)(1) 
loan or a bond or other obligation guar¬ 
anteed under section 308(d) (2) when 
the coastal energy activity and related 
population do not provide adequate re¬ 
venues and there is an inability to repay. 

931.61 Objectives. 

The objective of the repayment assist¬ 
ance is to reduce the risk to those coastal 
States and units of general purpose local 
government in whose jurisdiction new or 
expanded coastal energy activity takes 
place by ensuring that: 

(a) Credit obligations will be modified 
and tailored according to ability to repay 
so that defaults can be avoided; and 

(b) The coastal energy activity will 
not cause net fiscal losses to the State or 
units of general purpose local govern¬ 
ment. 


§931.62 Definitions. 

For the purposes of this subpart, 

(a) The term “borrower” refers to a 
State or a unit of general purpose local 
government that has been awarded 
credit assistance under section 308(d) 
(1) or (d)(2). 

(b) The term "total revenues” refers 
to income accruing to the borrower 
from: 

(1) Taxes, 

(2) Special assessments, 

(3) Fees and other user charges, 

(4) Intergovernmental transfers; and 

(5) Other revenues normally accru¬ 
ing to the borrower. 

(c) The term "revenues” refers to that 
part of the total revenues accruing to a 
borrower that is the sum of: 

(1) That income resulting from new 
or expanded coastal energy activity and 
the related new population, assuming 
current rates and methods; plus 

(2 Income that results from any in¬ 
crease in rates or improvements in 
existing methods, or adoption of new 
methods of generating income. 

(d) The term "projected revenues” re¬ 
fers to those revenues as defined in para¬ 
graph (c) of this section that are pro¬ 
jected from the growth management 
schedule described in 5 931.48(c)(5). 

(e) The term "overall projected rev¬ 
enues” refers to the set of annual pro¬ 
jected revenues for a specified number of 
years. 

(f) The term "current rates and meth¬ 
ods” refers to the highest tax rates and 
most gainful income-producing measures 
effected by the borrower between July 26, 
1976, and the date of application for 
section 308(d)(1) or (d)(2) credit as¬ 
sistance. 

§ 931.63 Purpose 

(a) The purpose of repayment assist¬ 
ance under section 308(d) (3) (A-C) of 
the Act is to enable a coastal State or 
unit of general purpose local government 
to accommodate temporary shortfalls in 
revenues available for meeting credit as¬ 
sistance obligations in a particular year 
or years, as calculated from the revised 
growth management schedule. 

(b) The purpose of disbursing the pro¬ 
ceeds of formula grants under (section 
308(b)(4)(A)) is to enable a coastal 
State or unit of general purpose local 
government to accommodate a shortfall 
in overall projected revenues for meeting 
guaranteed bond obligations, as calcu¬ 
lated from a revised growth management 
schedule. 

(c) Repayment grants from the Fund 
(section 308(d) (3) (D) ) are to enable a 
coastal State or unit of general purpose 
local government to accommodate a 
shortfall in overall predicted revenues for 
meeting loan and guaranteed bond ob¬ 
ligations, as calculated from a revised 
growth management schedule, when sec¬ 
tion 308(b) grants are not available or 
are insufficient. 

§931.64 Sources. 

(a) The primary sources of repayment 
assistance are modification of credit as- 
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sistance terms and conditions under sec¬ 
tion 308(d) (3) (A), refinancing of a loan 
under section 308(d)(3)(B), or making 
a supplemental loan under section 308 
<d) (3) (C) for meeting a loan or guar¬ 
antee obligation. 

(b> After one or more of these primary 
sources have been used at least once and 
the Associate Administrator determines 
that there is a shortfall in overall pro¬ 
jected revenues, the secondary sources of 
repayment assistance may be used to 
meet obligations. These secondary 
sources are formula grants (section 308 

(b)) for guaranteed bonds and (section 
308(d)(3)(D)) repayment grants from 
the Fund for loans and for guaranteed 
bonds when formula grants are insuffi¬ 
cient. 

§ 931.63 Grneral eligibility. 

(a) A coastal State or unit of general 
purpose local government is eligible for 
repayment assistance only if: 

(1) It has been awarded a loan under 
section 308(d) (1) or a guarantee under 
section 308(d) (2); 

(2) It has updated its original growth 
management schedule according to the 
procedures of § 931.66 at least every two 
years from the date such loan or guaran¬ 
tee was awarded; and 

(3) Projected new or expanded energy 
facilities and projected new population 
resulting from those energy facilities fail 
to materialize as projected and fail to 
provide adequate revenues as projected 
so that the borrower experiences a tem¬ 
porary shortfall or a shortfall in overall 
projected revenues. 

(b) A borrower does not have to be In 
default before qualifying for repayment 
assistance. The default of a borrower will 
nevertheless automatically occasion re¬ 
view for repayment assistance by the 
Associate Administrator. 

§ 931.66 Application update. 

Every two years after submitting its 
original credit assistance application, and 
until the full redemption of its loan or 
guaranteed obligation, the borrower shall 
revise its growth management schedule 
(as described in § 931.48(b) (6)) and 
shall submit its revised schedule to the 
Associate Administrator. The Associate 
Administrator shall review each such 
submission and may modify the growth 
management schedule in consultation 
with the borrower. This revised schedule 
should contain whatever new informa¬ 
tion the borrower has received and can 
document concerning the coastal energy 
activity and its likely effects on revenues 
and expenditures. 

§ 931.67 Review for repayment i»*i*i*t- 
nnce. 

(a> At the request of a borrower, the 
Associate Administrator will undertake a 
review for repayment assistance. If such 
request is made at a time other than the 
regularly scheduled submission of a re¬ 
vised growth management schedule by 
the borrower, the borrower must pro¬ 
vide with the request an updated growth 
management schedule. The Associate Ad¬ 
ministrator will examine in detail the 
data and projections contained in the 


growth management schedule, particu¬ 
larly those relating to the status and ef¬ 
fects of the coastal energy activity. He/ 
she may also examine the fiscal records 
and management practices of the bor¬ 
rower related to the loan or guaranteed 
credit obligation. 

(b) Within 45 days after the request 
for review and the submission of the up¬ 
dated growth management schedule, the 
Associate Administrator will recommend, 
if warranted, one or more of the follow¬ 
ing courses of action based on his/her 
analysis of the revised growth manage¬ 
ment schedule. 

(1) Extension of Payback Period. In 
the case of loans awarded under section 
308(d)(1), the payback period may be 
extended as necessary for the borrower 
to meet the loan obligations. The pay¬ 
back period may not. however, exceed 30 
years from the date of the awarding of 
the original loan. (Such an extension will 
automatically require a modification of 
the repayment schedule, as discussed in 
paragraph (b) (2) of this section.) 

(2) Modification of Terms. The repay¬ 
ment schedule tailored to the borrower's 
original projected revenues (as described 
in § 931.48) may be retailored in similar 
fashion to the revised revenue projec¬ 
tions, including by means of refinancing. 

(3) Supplemental Loans. If the Asso¬ 
ciate Administrator determines that pro¬ 
jected revenues will be temporarily in¬ 
sufficient to meet the borrower’s guaran¬ 
teed bond or other obligations or to meet 
a loan repayment schedule, even after 
the payback period has been extended 
and the repayment schedule has been 
modified, he/she may offer to make a 
supplemental loan to the borrower. 

(4) Repayment Grants . If the Asso¬ 
ciate Administrator determines that 
overall projected revenues will be insuf¬ 
ficient to meet the borrower's obligations, 
even after the payback period hew been 
extended, the repayment schedule modi¬ 
fied, or a supplemental loan awarded, 
he/she may authorize a repayment grant. 
In the case of a bond guaranteed under 
section 308(d)(2), this grant must be 
from the proceeds of the State's allotted 
formula grants. If the State's formula 
grant allotment is insufficient to retire 
all the State and local bonds requiring 
repayment grants in that year, repay¬ 
ment grants will also be made from the 
Fund. In the case of loans made under 
section 308(d)(1), the fraction of the 
original loan that cannot be repaid from 
projected revenues will be forgiven ac¬ 
cording to the provisions of section 308 
(d)(3)(D). 

( Comment: The repayment assistance 
remedies in paragraphs (1) through (4) of 
this section are numbered In order of in¬ 
creasing severity of the problem. OCZM will 
extend a payback period or retailor a repay¬ 
ment schedule when changes In projected 
revenues result In temporary shortfalls. A 
supplemental loan is intended primarily for 
a borrower who holds a guaranteed bond but 
cannot make one or more payments in full 
because of temporarily insufficient revenues. 
Nevertheless, OCZM may recommend a sup¬ 
plemental loan to a borrower who has a loan 
awarded under section 308(d)(1) if OCZM 
determines that an accurate projection of 
revenues cannot be made because of uncer¬ 


tainties in the status of the expected coastal 
energy activity. A repayment grant—whether 
an outright grant under section 308 (b) or 
(d) or forgiveness under section 306(d) — 
will be viewed by OCZM as a last resort, an 
action initiated only when OCZM is satis- 
fled that the expected coastal energy activ¬ 
ity, the related population, and/or the at¬ 
tendant revenues have not materialized as 
expected.) 

§931.68 \pplirati«>n for, and award of, 
repayment assistance. 

(a) If, after the review for repayment 
assistance, the Associate Administrator 
recommends an action involving an ex¬ 
tension of a payback period, a modifica¬ 
tion of a repayment schedule, or a 
supplemental loan, the borrower may 
submit a formal request for that repay¬ 
ment assistance as soon as the borrower 
receives the recommendation. The as¬ 
sistance will be considered in effect as 
soon as the borrower receives from the 
Associate Administrator a notice that its 
formal request has been received. 

(b) If. after the review for repayment 
assistance, the Associate Administrator 
recommends forgiveness of some fraction 
of the principal of and/or interest on a 
loan awarded under section 308(d)(1). 
the borrower may submit a formal re¬ 
quest for this forgiveness. The forgive¬ 
ness. and the related modification of 
terms for the remaining fraction of the 
loan, will be considered in effect as soon 
as the borrower receives from the Asso¬ 
ciate Administrator a notice that its 
formal request has been received. 

(c) If, after the review for repayment 
assistance, the Associate Administrator 
recommends that a repayment grant be 
given the borrower for the purpose of 
retiring bonds guaranteed under section 
308(d) (2), the borrower shall notify the 
State agency which is designated under 
subpart C to requisition the proceeds of 
formula grants. The State agency may 
immediately requisition the proceeds of 
formula grants for this purpose. 

(d> If the formula grants allotted the 
State are insufficient for all the repay¬ 
ment grants recommended by the Asso¬ 
ciate Administrator in a year, the State 
shall indicate which bonds it wishes to 
retire with the proceeds of available 
formula giants, giving priority to local 
bonds in accordance with section 308 
(b) (4) (A). Those borrowers whose bonds 
the State has indicated it cannot retire 
with the proceeds of formula grants may 
request immediately repayment grants 
from the Fund. Borrowers in States that 
have no allotted formula grants may re¬ 
quest immediately repayment grants 
from the Fund. 

Subpart G—Grants for Unavoidable Losses 

of Coastal Environmental and Recrea 

tional Resources 

§931.70 General. 

(a) This subpart sets forth policies 
and requirements for awarding environ¬ 
mental and recreational grants to coast - 
al States under sections 308(b) and 308 

(d)(4). These grants are to help coastal 
States and units of local government 
prevent, reduce, or ameliorate any un¬ 
avoidable damage to a valuable environ - 
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mental or recreational resource in the 
coastal zone. 

(b) This subpart describes the objec¬ 
tives of awarding these moneys, the pur¬ 
poses for which they may be used, and 
the sources from which they will be 
drawn. In addition, this subpart defines 
and details eligibility requirements. 

§ 931.71 Objectives. 

The objectives of providing Federal 
moneys under sections 308(b) and 308 
(d)(4) are: _ , 

(a) To help States and units of local 
government prevent, reduce or amelio¬ 
rate unavoidable damage to valuable en¬ 
vironmental or recreational resources 
resulting from coastal energy activity; 
and 

(b) To encourage payment of the full 
cost of those environmental and recre¬ 
ational losses resulting from coastal 
energy activity by the person respon¬ 
sible for the loss. 

§931.72 Definitions. 

(a) The term “unavoidable” refers to 
a loss of or damage to an environmental 
or recreational resource that: 

(1) Cannot be attributed, in whole or 
in part, to any identifiable person; or 

(2) Cannot be prevented, reduced, or 
ameliorated, in whole or in part, through 
the implementation or enforcement of 
the existing regulatory authority of the 
State, or of any political subdivision of 
the State, to assess the loss against any 
identifiable person; and 

(3) Cannot be paid for with moneys 
from any other Federal program. 

(b) The term “loss” refers to any dam¬ 
age to or degradation of an environmen¬ 
tal or recreational resource, including the 
loss of public access to that resource. 

(c) The term “environmental re¬ 
source” refers to: 

(1) Areas of land and/or water that 
are or have been largely in a natural 
state and have not been significantly 
modified by human activities, or whose 
value derives primarily from ecological 
considerations; 

(2) Important animal and plant pop¬ 
ulations, their habitat, and areas of hu¬ 
man use; and 

(3) Air quality. 

(d) The term “recreational resource” 
refers to an area of land and/or water 
that has characteristics making it de¬ 
sirable for one or more types of recrea¬ 
tion activities, and which has, in fact, 
been in use for such activities. 

(e) The term “valuable” refers to 
value including all relevant benefits, both 
quantifiable and non-quantiflable, at¬ 
tributable to the resource being valued. 

(f) The term “new employment” 
means those persons newly employed by 
the U.S. Department of the Interior’s 
OCS lessees, as well as new employees of 
contractors, subcontractors, or principal 
suppliers of those OCS lessees. 

(g) The term “first landed” in a par¬ 
ticular State refers to oil and gas pro¬ 
duced from the OCS that is first un¬ 
loaded from tankers or barges at ports 
within that State, or is brought to shore 
in pipelines that first touch land in that 
State. 


(h) The term “person” means any in¬ 
dividual; any corporation, partnership, 
association, or other entity organized or 
existing under the laws of any State; the 
Federal Government; any State, re¬ 
gional, or local government; or any en¬ 
tity of any such Federal, State, regional, 
or local government. 

§931.73 Source*. 

(a) The primary source of assistance 
for preventing, reducing, or ameliorat¬ 
ing environmental or recreational losses 
resulting from coastal energy activity is 
the formula grants (section 308(b)(4) 
(C)) allotted to coastal States accord¬ 
ing to § 931.76. 

(b) When formula grants allotted to a 
State under section 308(b) are insuffi¬ 
cient. a coastal State may apply for the 
grants from the Fund (section 308(d) 
(4)) that are allotted to it according to 
§ 931.77. States that are not eligible for 
formula grants may apply directly for 
grants from the Fund. 

§931.74 Purpose*. 

(a) Assistance provided for in sec¬ 
tions 308(b) (4) (C) and 308(d) (4) is to 
help States and units of local govern¬ 
ment prevent, reduce, or ameliorate un¬ 
avoidable environmental and recreation¬ 
al losses in the coastal zone resulting 
from coastal energy activity, regardless 
of when the loss occurred. The grant 
moneys are available only if there is no 
feasible way to recover the cost of pre¬ 
vention, reduction, or amelioration, in 
whole or in part, from an identifiable 
person causing the loss, or from another 
Federal program. 

(b) Assistance under this subpart is 
also intended to pay administrative costs 
incurred in meeting the requirements of 
§ 931.78(d) for assessment of losses. 

§ 931.73 Eligibility. 

(a) To be eligible for environmental 
or recreational grants under sections 
308(b)(4)(C) and 308(d)(4), a coastal 
State must meet the basic eligibility re¬ 
quirements described in subpart Cof this 
Part. 

(b) To be eligible for grants under sec¬ 
tion 308(d) (4), a State’s allotment under 
section 308(b) must be insufficient. 

§931.76 308(b) Allotment of Formula 

Grants (section 308(b)). 

Moneys appropriated in any fiscal year 
for the purposes of section 308(b) of the 
Act will be allotted among eligible coastal 
States according to the following pro¬ 
cedures. Allotments will be made as soon 
as is practicable, and no later than 90 
days,' after moneys are appropriated in 
each fiscal year. The proceeds of grants 
requisitioned by and disbursed to a State 
in any fiscal year must be expended or 
committed by the end of the fiscal year 
after the fiscal year in which the pro¬ 
ceeds were disbursed. Grant proceeds not 
requisitioned remain available for dis¬ 
bursement until the end of fiscal year 
1984, at which time proceeds not dis¬ 
bursed will be returned to the United 
States Treasury. 

(a) At the end of each fiscal year, the 
Associate Administrator will gather from 


appropriate Federal and other agencies 
the following data: 

(1) The amount, by adjacent coastal 
State, of OCS acreage leased in that fis¬ 
cal year; 

(2) The amount, by adjacent coastal 
State, of oil and natural gas produced 
from the OCS that year; 

(3) The amount of oil and natural gas 
produced from the OCS that Is first 
landed in each coastal State that year; 

(4) The number of resident individ¬ 
uals. by coastal State, who gain new em¬ 
ployment that year as a result of new or 
expanded OCS energy activity. 

(b) The Associate Administrator will 
provide these data to the States as soon 
as the data are collected. The States will 
have a comment period of 30 days in 
which to present evidence of errors in 
the data. At the end of the 30 day period, 
the allotment—incorporating any revised 
data—will be made. 

(c) The data for each State in para¬ 
graphs (a)(1) through (a)(4) of this 
section, when divided by the sum of each 
data for all States, constitute a set of 
weighting coefficients which will be ap¬ 
plied in the following manner to the 
amount appropriated for the purpose 
of section 308(b): 

(1) The set of State coefficients de¬ 
rived from the data of paragraph (a) (1) 
of this section will be applied to one- 
third of the amount appropriated; 

(2) The set of coefficients derived from 
the data of paragraph (a)(2) of this 
section will be applied to one-sixth of 
the amount appropriated; 

(3) The set of coefficients derived from 
the data of paragraph (a) (3) of this 
section will be applied to one-sixth of the 
amount appropriated; and 

(4) The set of coefficients derived from 
the data of paragraph (a) (4) of this sec¬ 
tion will be applied to one-third of the 
amount appropriated. 

(d) The procedure above will result in 
four separate amounts for each coastal 
State. The sum of these four amounts 
is the allotment for each State of the 
moneys appropriated for the purposes 
of section 308(b). 

§ 931.77 Allotment from the Fund (*ee- 
lion 308(d) (4)). 

Moneys appropriated for the purposes 
of section 308(d)(4) will be allotted to 
the States according to the procedures 
outlined in subpart E of this part for 
allotting section 308(d) (1) and (2) as¬ 
sistance. with the following changes: 

(a) The list drawn up as described in 
subpart E of this part will be modified 
by removing those energy facilities di¬ 
rectly related to the exploration or de¬ 
velopment of or production from the 
OCS. 

(b) Moneys allotted a State under sec¬ 
tion 308(d) (4) that are not expended or 
committed within two fiscal years follow¬ 
ing the fiscal year in which the allotment 
was made will be returned to the Fund 
for reallotment. The Associate Adminis¬ 
trator will extend the period of avail¬ 
ability of an allotment if he/she deter¬ 
mines that there are extenuating cir¬ 
cumstances that justify such an exten¬ 
sion. 
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§ 931.78 Requisition and application 
procedures. 

(a) An eligible coastal State may 
requisition disbursement of the proceeds 
of its formula grants for the purposes set 
forth in $ 931.74 as soon as it is notified 
of the amount of its allotment. If the 
State’s grant is insufficient or the State 
lias not been allotted formula grants, the 
State may apply for moneys from the 
Fund. 

(b) The requisitions and applications 
must be made by the State entity desig¬ 
nated by the governor of the State in 
accordance with § 931.26 (a) (1). Such 
applications and requisitions for assist¬ 
ance are subject, prior to their submis¬ 
sion to the Associate Administrator, to 
the Project Notification and Review Sys¬ 
tem established by the Office of Manage¬ 
ment and Budget Circular Number A-95 
(Part IV). 

(c) Requisitions for proceeds under 
section 308(b) and applications for 
moneys under section 308(d) must: 

(1) Name the State or local govern¬ 
ment entities within the State that are to 
be the ultimate users of the assistance; 

(2) Include certification by the State 
entity designated by the Governor under 
9 931.26(a) (2) that the disbursement of 
the moneys within the State will be in 
accord with the intrastate allocation 
system required under section 308(g) (2) 
and as described in subpart K of this 
Part; 

(3) Contain a certification by the 
agency designated under § 923.23 or 
5 920.42 of this chapter or 5 931.26(a) (3) 
that the moneys will be used in a manner 
that is consistent with the State’s devel¬ 
oping or approved coastal zone manage¬ 
ment program; 

(4) Contain a description, including 
maps or photographs, of the environ¬ 
mental or recreational loss or area of ex¬ 
pected future loss, as well as an explana¬ 
tion of why the resource loss fits the defi¬ 
nitions of 9 931.72; 

(5> Contain a description of the proj¬ 
ect proposed to prevent, reduce, or ameli¬ 
orate the loss, including a breakdown of 
costs; and 

(6) Contain an assessment of the value 
of the resource loss. 

(7) Contain a certification that the 
loss is “unavoidable” (as defined in 
9 931.72(a)) because the loss cannot be 
paid for with moneys from any other 
Federal program; and either: 

(i) The loss cannot be attributed, in 
whole or in part, to any identifiable per¬ 
son; or 

(ii) The loss cannot be prevented, re¬ 
duced. or ameliorated, in whole or in 
part, through the implementation or en¬ 
forcement of the existing regulatory au¬ 
thority—such as water pollution, zoning, 
and subdivision controls—of the State, 
or any political subdivision of the State, 
to assess the loss against any identifiable 
person. 

(d) Requisitions for proceeds under 
section 308(b) must also contain such 
adequate assurances as are required by 
subpart J of this Part. 

(e) Applications for moneys under sec¬ 
tion 308(d)(4) must also contain a cer¬ 


tification that the costs of the proposed 
prevention, reduction, or amelioration 
cannot be met with funds from the pro¬ 
ceeds of the formula grants allotted the 
State according to 9 931.76. 

(f) Prior to being notified of any allot¬ 
ment under section 308(b), a coastal 
State agencies designated under 9 931.26 
(a) (1) may submit to the Associate Ad- 
mlnistrator proposals for projects to re¬ 
duce or ameliorate the loss or damage of 
valuable environmental/recreational r*. • 
sources that has resulted from coastal 
energy activity. Such proposals must con¬ 
tain information and certifications re¬ 
quired under paragraph (c) of this sec¬ 
tion and must have been submitted to 
the Project Notification and Review Sys¬ 
tem established by the Office of Manage¬ 
ment and Budget Circular A-95 (Part 
IV). 

<g> Upon completion of the Associate 
Administrator’s review, verification, and 
environmental impact assessment, and 
after the State has been notified of its 
allotment under section 308(b), the 
State may requisition in any year pro¬ 
ceeds of section 308(b) grants for such 
projects without submission of any fur¬ 
ther information or further review and 
verification by the Associate Administra¬ 
tor except the adequate assurances re¬ 
quired under paragraph (d) of this sec¬ 
tion. 

§ 931.79 l imitations. 

The proceeds of grants under section 
308<b) and moneys under section 308(d) 
(4> may not be used: 

(a> For the prevention, reduction, or 
amelioration of any loss that results from 
sale, lease, rental, or conversion to other 
uses of a publicly owned environmental 
or recreational resource; 

(b) For the prevention, reduction, or 
amelioration of any loss that is not 
caused primarily by coastal energy ac¬ 
tivity; 

(c> To pay for any recreational project 
whose cost exceeds the value of the rec¬ 
reational resource loss the project would 
prevent, reduce, or ameliorate; 

(d> To pay for any environmental 
project whose cost is incommensurate 
with the value of the environmental loss 
the project would prevent, reduce, or 
ameliorate; 

(e) For any prevention, reduction, or 
amelioration of an unavoidable environ¬ 
mental loss by means of a public facility 
or public service of the types specified 
in 5 931.42(a) and 9 931.42(b); and, 
if) To pay more than 80 percent of the 
cost of a project to prevent, reduce, or 
ameliorate any loss that occurred sub¬ 
sequent to July 26, 1976. 

Subpart H—Lateral Seaward Boundaries 
§ 931.80 General. 

For the purpose of making calculations 
under 99 931.76(a)(1) and 931.76(a)(2), 
outer Continental Shelf acreage is adja¬ 
cent to a particular coastal State if such 
acreage lies on that State’s side of the 
extended lateral seaward boundaries of 
each State. Demarcation lines extending 
the lateral seaward boundaries of a coas¬ 
tal State for the purpose of calculation 


under 99 931.76(a)(1) and 931.76(a)(2) 
shall be determined according to the pro¬ 
cedures of this subpart. 

§931.81 Existing agreement*. 

If lateral seaward boundaries have 
been clearly defined or fixed by an inter¬ 
state compact, agreement, or judicial de¬ 
cision (if entered into, agreed to, or Is¬ 
sued before July 26, 1976), demarcation 
lines extending such boundaries shall be 
based on the principles used to delimit 
or define lateral seaward boundaries in 
such compact, agreement, or decision. 
Copies of such compacts, agreements, or 
decisions must be submitted before cal¬ 
culations of State allotments are made. 

§931.82 Establishment of demarcation 
lines when no agree moot exist* be¬ 
tween Slates. 

If no lateral seaward boundaries, or 
any portion thereof, have been clearly 
defined or fixed by an interstate compact, 
agreement, or judicial decision, demarca¬ 
tion lines establishing lateral seaward 
boundaries for the purpose of calcula¬ 
tions under 99 931.76(a)(1) and 931.76 
(a) (2) shall be determined in the follow ¬ 
ing manner. 

(a) Demarcation lines shall be estab¬ 
lished by agreement between States 
based on equitable principles including 
but not limited to the principles con¬ 
tained in the Convention on the Terri¬ 
torial Sea and the Contiguous Zone. 
Where demarcation is based on the prin¬ 
ciples of equidistance as contained in the 
Convention, the baseline used shall be 
the plane of mean low water established 
in accordance with methodology used by 
the National Ocean Survey, National 
Oceanic and Atmospheric Administra¬ 
tion, U.S. Department of Commerce, and 
depicted on large-scale nautical charts. 
Demarcation lines established by States 
under this section shall be defined and 
appropriately documented by such States 
no later than one year from the date 
these regulations become effective. Ap¬ 
propriate documentation shall include 
data sufficient to locate demarcation lines 
to wdthin plus or minus five-tenths of a 
nautical mile. Such documentation may 
include but is not limited to maps, geo¬ 
graphic positions, computations, and 
written descriptions. 

(b) Failing agreement between States 
within one year from the date these reg¬ 
ulations become effective, demarcation 
lines shall be established by the Associ¬ 
ate Administrator based on equitable 
principles including those contained in 
the Convention on the Territorial Sea 
and the Contiguous Zone. Prior to the 
establishment of demarcation lines, the 
Associate Administrator shall allow a 
six month period during which the States 
failing to agree may file written state¬ 
ments setting forth principles for de¬ 
marcation they feel should be used, with 
justification In support of their respec¬ 
tive positions. Within three montlis after 
the expiration of the period allowed for 
written submission by States, the Asso¬ 
ciate Administrator shall establish de¬ 
marcation lines between those States. 
The provisions of this paragraph may be 
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invoked at any time prior to the expira¬ 
tion of one year from the date of publica¬ 
tion of these regulations, provided the 
States concerned agree to seek such a 
determination. 

§931.83 Later agreements between 
States. 

If. after July 26, 1976, two or more 
coastal States enter into or amend an 
interstate compact or agreement in or¬ 
der to clearly define or fix lateral sea¬ 
ward boundaries, demarcation lines ex¬ 
tending such boundaries shall be based on 
the principles used to delimit or define 
lateral seaward boundaries in such com¬ 
pact or agreements. However, demarca¬ 
tion lines so extended shall not affect 
grants previously made in accordance 
with calculations made according to 
§§ 931.76(a)(1) and 931.76(a)(2). 

§931.84 Allotment of 308(b) grants 
held in escrow. 

Allotments to an individual State in 
accord with calculations made pursuant 
to § 931.76(a) (1) and (2) shall not be 
made until complete demarcation lines 
extending or defining lateral seaward 
boundaries for the purpose of such cal¬ 
culations have been established and doc¬ 
umented for the State concerned. The 
moneys which have been appropriated 
for purposes set forth in section 308 (b), 
but which cannot be allotted to individ¬ 
ual States in accord with calculations 
made pursuant to § 931.76(a) (1) and (2) 
because the lines of demarcation have 
not been established, shall be held in 
escrow until such time as the demarca¬ 
tion lines have been established. 

(Comment : The amount to be held In es¬ 
crow will be only one-half of the amount of 
formula grants for any States that do not 
have Unes of demarcation fixed at the time 
of an allotment under section 308(b). This 
one-half is the amount which depends on the 
amount of acres leased adjacent to a State 
and the production from wells adjacent to a 
State.) 

Subpart I—Records and Audit 
§ 931.90 Records. 

(a) All initial recipients of financial 
assistance under section 308 shall keep 
and preserve, and shall require each re¬ 
cipient of assistance which is passed 
through the initial recipient to keep and 
preserve, detailed project control records 
reflecting acquisitions, work progress, ex¬ 
penditures, and commitments, indicat¬ 
ing in each instance their relationship to 
estimated costs and schedules. Such rec¬ 
ords shall be retained until: 

(1) Completion of the project, pro¬ 
gram, or other undertaking for which 
a grant was made or used, and therefater 
for a period of at least three years; or 

(2) Pull repayment of a loan or guar¬ 
anteed indebtedness for which such fi¬ 
nancial assistance was provided, and 
thereafter for a period of at least three 
years. 

(b) All recipients described in para¬ 
graph (a) of this section shall keep and 
preserve such full written financial rec¬ 
ords, accurately disclosing the amount 
and the disposition of the assistance, to¬ 


gether with the amounts and disposition 
of other funds applied to the project, 
program, or other undertaking, as shall 
adequately establish compliance with the 
requirements of section 308, the terms 
and conditions upon which such finan¬ 
cial assistance was made, and the stand¬ 
ards for financial management systems 
contained in Attachment G to Federal 
Management Circular (FMC) 74-7. 

(1) Recipients of grant assistance shall 
retain such financial records until com¬ 
pletion of the project, program, or other 
undertaking for which such grant was 
made or used and thereafter for a period 
of at least three years. 

(2) Recipients of loans or guarantees 
shall retain such financial records until 
complete repayment of the loan or guar¬ 
anteed indebtedness for which such 
financial assistance was provided and 
thereafter for a period of at least three 
years. 

§ 931.91 Audit. 

The Associate Administrator shall have 
access for purposes of audit and exami¬ 
nation to any records, bqoks, documents, 
and papers which belong to, or are used 
or controlled by, any recipient of the as¬ 
sistance or any person who entered into 
any transaction relating to such finan¬ 
cial assistance and which is pertinent for 
purposes of determining if such financial 
assistance is being or was used in accord¬ 
ance with section 308, the terms and con¬ 
ditions upon which such financial assist¬ 
ance was received, and FMC 74-7. 

Subpart J—Recovery of Funds 
§ 931.100 General. 

Subpart J sets forth requirements and 
procedures in. accordance with section 
308(b) (5) to insure that grant proceeds 
received by States under section 308(b) 
may be recovered by the Associate Ad¬ 
ministrator if such proceeds have been 
expended or committed for improper 
purposes or if they have not been ex¬ 
pended or committed before the close of 
the fiscal year immediately foltowing the 
fiscal year in which the grant' proceeds 
were disbursed. 

§ 931.101 Adequate assurances. 

(a) Each requisition for the proceeds 
of section 308(b) grants submitted by a 
State under subparts D, E, F, and G of 
this Part shall contain a written state¬ 
ment that: 

(1) The State agency requisitioning 
the proceeds possesses the legal authority 
to requisition the proceeds of the grant; 

(2) The State agency has established 
or will establish fiscal control and fund 
accounting procedures which assure 
proper further disbursement of and ac¬ 
counting for grant proceeds; 

(3) The State will repay to the United 
States, with interest at the rate estab¬ 
lished for loans made under section 308 
(d)(1) at the same time the proceeds 
of formula grants were disbursed, any 
amount of a grant which has been de¬ 
termined by the Associate Administrator 
to have been expended or committed for 
purposes other than those set forth in 
§§ 931.33(b), 931.43(b), 931.63(b) and 
931.74; and 


(4) The State will repay to the United 
States any amount of a grant which has 
been determined by the Associate Admin¬ 
istrator not to have been expended or 
committed before the close of the fiscal 
year immediately following the fiscal 
year in which the grant proceeds were 
disbursed. 

(b) The Associate Administrator may 
require such additional assurances as 
he/she finds necessary to protect the 
interests of the United States in the 
making of grants to the State. 

§ 931.102 Procedures for the recovery 
of funds. 

(a) Upon receipt from the Associate 
Administrator of a written request for 
repayment which contains a finding that 
the proceeds of a grant received by the 
State under section 308(b) have been 
expended or committed for purposes 
other than those set forth in §§ 931.33(b), 
931.43(b), 931.63(b). and 931.74 or have 
not been expended or committed before 
the close of the fiscal year immediately 
following the fiscal year in which the 
grant proceeds were disbursed, such State 
shall provide a written response within 
15 days to the Assistant Administrator 
to either refute or admit such findings. 

(b) Tiie Associate Administrator shall 
make a determination that repayment by 
the State will or will not be required, and 
shall notify the State of this determina¬ 
tion no later than 45 days from the 
receipt by the State of the request for 
repayment described in paragraph (a). 

(c) If the Associate Administrator 
determines that repayment is required, 
the State shall have 30 days from the 
date of receipt of such determination to 
file a request for reconsideration with the 
Associate Administrator. 

(1) If the State’s request for recon¬ 
sideration is denied, the State shall have 
15 days from the date of such denial to 
make a repayment by check in the 
amount determined to be owed to the 
United States. 

(2) If. as a result of the State’s re¬ 
quest for reconsideration the Associate 
Administrator modifies his determina¬ 
tion of the amount required to be repaid 
by the State, such State shall have 15 
days from the date of such modification 
to make the repayment, if any, by check. 

(d) If no request for reconsideration 
is filed, the State shall have 30 days from 
the date of reecipt of the Associate Ad¬ 
ministrator’s determination to make a re¬ 
payment by check in the amount stated 
in such determination. 

(e) If no repayment is received within 
the time periods established by para- 
graps (c) (1), (c) (2) and (d> of this sec¬ 
tion, whichever is appropriate, the Asso¬ 
ciate Administrator shall take necessary 
action to recover the amount due. Meth¬ 
ods of recovery may include, but are not 
limited to: 

(1) The modification or termination of 
a grant being received by such State un¬ 
der section 308(b) of the Act; 

(2) The modification or termination of 
financial assistance under sections of the 
Act other than section 308(b); 
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(3) The withholding of future financial 
assistance to the State under any sec¬ 
tion of the Act; and 

(4) The modification or termination 
of financial assistance being received by 
such State under other programs admin¬ 
istered by the Department of Commerce, 
or the withholding of future financial 
assistance to such State under these 
programs. 

(If Actions taken under paragraph (e) 
of tills section shall not In any way prej¬ 
udice any rights of the Associate Admin¬ 
istrator to pursue such other remedies 
as may be legally available and appropri¬ 
ate under the circumstances, including 
the referral of the claim against the State 
to the Department of Justice. 

Subpart K—intrastate Allocation of 
Financial Assistance 

§ 931.110 General. 

This subpart sets forth policies, re¬ 
quirements, and criteria required by sec¬ 
tion 308(e) (2) and (g> (2) and related to 
the intrastate allocation of financial as¬ 
sistance provided under section 308. 

§ 931.111 Objectives* 

The objective of these requirements is 
to assure, to the maximum extent feasi¬ 
ble. that section 308 assistance which is 
allotted to coastal States is distributed 
among units of local government in 
amounts which are proportional to need 
and in a manner which is equitable. 

§931.112 Process rtquiml for intra¬ 
state allocations. 

Each coastal state must establish a 
process to allocate its allotted section 308 
assistance among State agencies and 
units of local government based upon 
need for such assistance. Tills process 
must be approved by the Associate Ad¬ 
ministrator and must: 

(a) Specify the respective roles of 
State agencies and units of local govern¬ 
ment in determining the intrastate allo¬ 
cation of section 308 assistance; 

<b> Indicate the state agency desig¬ 
nated under § 931.26 which will assume a 
lead role for the process; 

(c) Describe the means to be used to 
define, determine, and evaluate the needs 
for financial assistance resulting from 
coastal energy activity and from outer 
Continental Shelf energy activity; 

(d * Describe the means to be used to 
allocate financial assistance; 

<e> Assure a reasonable level of par¬ 
ticipation by affected State agencies and 
local governments; 

(f* Include a method of assigning 
priority to projects for which assistance 


is not otherwise available from Federal, 
State, or private sources; 

(g) Include a method of assigning 
priority to'projects required for reasons 
of health and safety; 

(h) Preserve local autonomy; 

(i) Establish a coordination mecha¬ 
nism to prevent overlapping or conflict¬ 
ing activities; and 

(J) Provide for formal notification of 
and comment by affected units of local 
government. 

§ 931,113 Pa*»-tlirouglt of astilglnnce. 

(a> States that are allotted grants 
under section 308 must pass this assist¬ 
ance through to State agencies and units 
of local government in the form of 
grants. 

(b) States that are allotted credit as¬ 
sistance under section 308(d)(1) and 
(d) (2) must pass this assistance through 
to State agencies and units of local gov¬ 
ernment using one of the following 
methods: 

_ (1) State agencies may borrow to pro¬ 
vide public facilities and services needed 
to meet either State or local needs: 

(2) State agencies may borrow to re¬ 
loan or to grant this assistance to units 
of local government for public facilities 
and public services needed to meet local 
needs: 

(3) Units of general purpose local gov¬ 
ernment may borrow to provide public 
facilities and services needed to meet 
their needs through an application sub¬ 
mitted by the State. 

§931.114 OCZM review. 

(a) The Associate Administrator will 
review annually the State's intrastate al¬ 
location of section 308 assistance to det¬ 
ermine: 

(1) To what extent the process used 
to make the allocation complied with the 
requirements set forth in 8 931.112, and 

(2) Whether the allocation process re¬ 
sulted in a distribution of assistance 
which, to the maximum extent practica¬ 
ble, is proportional to need. 

(b) In making this latter determina¬ 
tion for § 308(d)(1) and (d)(2) assist¬ 
ance, the Associate Administrator will 
compare the proportion of the State's re¬ 
lative need factor (as described in 
8 931.46) which was originally computed 
for each impact area with the proportion 
of the State's allotment under § 931.46 
which has been allocated by the State for 
use within each Impact area. 

(c) If there is substantial discrepancy 
between these two proportions, the State 
agency designated under § 931.26(a) (2) 
and responsible for the intrastate alloca¬ 


tion process, will be asked to submit a 
justification. 

(d). If the Associate Administrator 
finds that the State has not made the al¬ 
location In accord with the approved 
process, section 308 assistance will be 
withheld until the State reallocates the 
assistance in accord with the approved 
process. 

Subpart L—Coordination With Qther 
Federal Agencies 

§931.120 General. 

No financial assistance for studying 
and planning provided under sections 
308(b)(4)(B) and (c), for public facil¬ 
ities and public services provided under 
sections 308(b)(4)(B) and (d), or for 
environmental and recreational projects 
provided under sections 308(b) (4) (c* 
and (d)(4), shall be awarded or dis¬ 
bursed if other Federal funds are avail¬ 
able for such purposes, unless the Asso¬ 
ciate Administrator is assured that the 
Federal assistance to be received under 
section 308: 

(a> Is to be used in addition to, and 
not in lieu of, any Federal funds which 
any coastal State or unit of general pur 
pose local government may obtain under 
any other law. and 

(b) Is not duplicative of other funding 
assistance. 

§931.121 AUo»uhlc iihcs of aK*i«taini 
in t*onj unction nitli other Federal 
agetieio. 

(a) Subject to the qualifications set 
forth in 8 931.120 above, financial assist¬ 
ance provided under section 308 may be 
utilized in conjunction with other Fed¬ 
eral agency funds, including joint fund¬ 
ing proposals. 

(1) Furthermore, credit assistance 
provided by sections 308(d)(1) and <d> 

(2) may be used to fulfill State or local 
government matching requirements for 
any other Federal program, provided 
that the Federal agency or agencies ad¬ 
ministering such program(s) do not pre¬ 
clude the use of section 308 assistance in 
such a manner. 

(b) Assurances to the Associate Ad¬ 
ministrator that the criteria in § 931.120 
have been satisfied shall be provided by 
the use of information developed in: 

(1) The Office of Management and 
Budget Circular A-95 notification and re¬ 
view process (41 FR 2052 0976)); 

(2) Environmental Impact Statements 
issued by the Associate Administrator or 
other relevant lead Federal agencies: or 

(3) Any other presently existing or 
newly developed Federal government 
notification and review process. 

|FR Doc.76-30710 Filed 10-21-76:8:45 am] 
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RULES AND REGULATIONS 


Title 29—Labor 

CHAPTER XVII—OCCUPATIONAL SAFETY 

AND HEALTH ADMINISTRATION, DE¬ 
PARTMENT OF LABOR 

PART 1910—OCCUPATIONAL SAFETY 
AND HEALTH STANDARDS 

Exposure to Coke Oven Emissions 

Pursuant to sections 6(b) and 8(c) of 
the Occupational Safety and Health 
Act of 1970 (the Act) <84 Stat. 1593. 
1599; 29 U.S.C. 655, 657), Secretary of 
Labor’s Order No. 8-76 (41 FR 25089) 
and 29 CFR Part 1911. Part 1910 of Title 
29. Code of Federal Regulations, is 
hereby amended by adding a new 
§ 1910.1029 in the manner set forth 
below. 

The Act provides, among other things 
that the Secretary of Labor: 

• • • in promulgating standards dealing 
with toxic materials or harmful physical 
agents under this subsection, shall set the 
standard which most adequately assures, to 
the extent feasible, on the basis of the best 
av&Uable evidence, that no employee will suf¬ 
fer material Impairment of health or func¬ 
tional capacity even if such employee has 
regular exposure to the hazard dealt with by 
such standard for the period of his working 
life. 


In addition to the attainment of the high¬ 
est degree of health and safety protection for 
the employee, other considerations shall be 
the latest available scientific data in the 
field, the feasibility of the standards, and 
experience gained under this and other 
health and safety laws. 

I. History of the Regulations 

As Is described more fully below, emis¬ 
sions from coke ovens pose a significant 
risk of cancer to the exposed working 
population. The American Conference of 
Governmental Industrial Hygienists 
(ACGIH) adopted in 1967 a Threshold 
Limit Value (TLV) of 0.2 mg/m 3 coal 
tar pitch volatiles (CTPV) described as 
the benzene soluble fraction anti listing 
certain carcinogenic components of 
CTPV namely anthracene, BaP (benzo- 
a-pyrene), phenanthrene, acridine, 
chrysene and pyrene. The TLV was 
established to minimize exposure to the 
listed carcinogens (Ex. 2-llOe). 1 * In 1969, 
the Secretary of Labor promulgated the 
1968 Threshold Limit Values of the 
ACGIH including the CTPV limit of 0.2 
mg/m 3 , under the Walsh-Healey Public 
Contracts Act <41 U.S.C. et seq.) (34 FR 
788-796) after an opportunity for a pub¬ 
lic hearing and written comments (33 
FR 14258). These standards were sub¬ 
sequently adopted as established Fed¬ 
eral standards under section 6(a) of the 
Occupational Safety and Health Act of 
1970 (84 Stat. 1593; 29 U.S.C. 655) (36 
FR 10466. 36 FJt 15101). 


1 The exhibit numbers refer to the certified 
exhibit list. The first number designates the 
Item on the list c.g. exhibit 2 Is the Advi¬ 
sory Committee record index, and the second 
number refers to the particular exhibit 
where the listed item contains more than 
one exhibit. The designation “TR'* refers to 

the record transcript. The references are in¬ 

tended to provide examples of record support 
for the information cited. 


A. Petitions for a new standard . On 
June 8, 1971, the American Iron and 
Steel Institute (AISI) petitioned the 
Secretary of Labor to develop a standard 
specifically applicable to coke oven emis¬ 
sions and revoke the applicability of the 
existing standard of 0.2 mg/m* CTPV on 
the grounds that the existing standard is 
an invalid measure for coke oven em¬ 
ployee exposure. In addition to revocation 
of the existing standard, AISI requested 
the appointment of an advisory commit¬ 
tee under sections 6 and 7 of the Act (29 
U.S.C. 655, 656) and the establishment of 
certain controls as interim measures in¬ 
cluding the use of respirators (Ex. 2-49). 
Following the submission of the AISI 
petition, the United Steelworkers of 
America (USWA) requested, on July 12, 
1971, that the Department of Labor de¬ 
velop a new, more stringent standard for 
exposure to CTPV in coke ovens, re¬ 
fineries and smelters. 

On September 9. 1971 (36 FR 18129). 
the Department denied both petitions 
insofar as they related to the commence¬ 
ment of a standard-setting proceeding, 
pending further research by the National 
Institute for Occupational Safety and 
Health (NTOSH). The notice affirmed the 
propriety of the promulgation of the 
CTPV standard under section 6(a) of the 
Act, (29 U.S.C. 655(a)) and stated that 
based on the information available, coke 
oven operation could comply with that 
standard. To provide guidance as to the 
methods of compliance under the exist¬ 
ing standard 29 CFR 1910.1000 (formerly 
29 CFR 1910.93 (40 FR 27073)), the 
notice set out certain protective measures 
that could be utilized pending the instal¬ 
lation of feasible engineering controls. 
These included the use of respirators, 
protective skin creams and medical ex¬ 
aminations. The development and imple¬ 
mentation of engineering con trols to re¬ 
duce employee exposure to CTPV was 
expected to continue pending completion 
of the NIOSH research and any subse¬ 
quent rulemaking proceedings. 

In light of the promulgation of this 
final standard for exposure to coke oven 
emissions, the September 9, 1971 Federal 
Register notice including the compliance 
guidelines is hereby revoked. 

B. Advisory committee. In February 
of 1973, NIOSH published the document 
“Criteria for a Recommended Stand¬ 
ard • • • Occupational Exposure to Coke 
Oven Emissions.” In this criteria docu¬ 
ment, developed pursuant to section 
20 of the Act (29 U.S.C. 669), NIOSH 
recommended the use of specified engi¬ 
neering controls and operating proce¬ 
dures, supplemented by respiratory pro¬ 
tection, to reduce employee exposure to 
coke oven emissions. Acknowledging the 
absence of reliable dose response data to 
establish a safe environmental level for 
exposure to coke oven emissions, NIOSH 
did not re commend a change in the pres¬ 
ent CTPV standard but rather stated 
that it could be used “• • • both as an 
index of worker exposure to coke oven 
emissions and as a measure of the ef¬ 
fectiveness of engineering controls and 
operating procedures.” (Ex. 2-18) 

In order to review the available infor¬ 
mation and assist in the development of 


new standard, the Assistant Secretary of 
Labor for Occupational Safety and 
Health (Assistant Secretary) established 
a Standards Advisory Committee on 
Coke Oven Emissions on August 12, 1974, 
in accordance with the Federal Advisory 
Committee Act (84 Stat. 770, 5 U.S.C. 
App I), and section 7(b) of the Act (29 
U.S.C. 656). The Committee was char¬ 
tered ”• • • to study the problem of coke 
oven emissions with respect to the ex¬ 
posure of workers to such emissions in 
order to prepare recommendations for 
an effective standard in the assigned 
area." (Ex. 2-2) The Committee held its 
first organizational meeting on Novem¬ 
ber 6. 1974, in Washington, D.C. During 
the course of its operation, the Commit¬ 
tee scheduled twenty-eight days of meet¬ 
ings during which testimony was pre¬ 
sented by numerous experts and inter¬ 
ested parties and over 200 exhibits were 
received. As a result of its deliberations 
the Committee prepared a recommended 
standard for employee exposure to coke 
oven emissions and submitted its re¬ 
port to the Secretary of Labor in a timely 
manner on May 24, 1975, for considera¬ 
tion in the development of a proposed 
standard for exposure to coke oven 
emissions. 

C. Proposed standard. On July 24. 1975, 
the Secretary of Labor signed a proposed 
standard to control occupational ex¬ 
posure to coke oven emissions. This pro¬ 
posal, which was published on July 31, 
1975, a Federal Register notice was pub- 
posal itself as well as a detailed preamble 
describing the necessity for the standard, 
the information relied upon in develop¬ 
ing the standard and the terms of the 
proposal in its entirety. The notice re¬ 
quested the submission of written com¬ 
ments. data, views and arguments on all 
the issues raised by the proposal by 
September 15, 1975, and scheduled an 
informal hearing pursuant to section 
6(b) (3) of the Act (29 U.S.C. 655(b) (3)) 
for November 4, 1975. On September 4. 
1975, a Federal Register notice was pub¬ 
lished containing several corrections to 
the proposal and extending the com¬ 
ment period until September 30, 1975 (40 
FR 40849). 

In conjunction with the development 
of the proposed standard, the Occupa¬ 
tional Safety and Health Administration 
(OSHA> also prepared a draft environ¬ 
mental impact statement and an eco¬ 
nomic and inflationary impact analysis. 
On September 9, 1975, notice of OSHAv 
intent to prepare an environmental im¬ 
pact statement (EIS) was published in 
the Federal Re giste r (40 FR 41797) 
pursuant to 29 CFR 1999.3(d). Subse¬ 
quent to the publication of that notice, a 
draft environmental impact statement 
was prepared and on October 24, 1975. 
the Council on Environmental Quality 
published a notice of availability of the 
coke oven emissions draft EIS (40 FR 
49816, 49818). In addition to the 45 day 
comment period specified In 29 CFR 
1999.4(g), environmental impact, if any. 
of the proposed standard was also a is¬ 
sue for the informal hearing as provided 
by 29 CFR 1999.4(h) and the notice of 
proposed rulemaking (40 FR 32268). 
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In addition to the draft EIS, OS HA 
also prepared an economic and inflation¬ 
ary impact assessment pursuant to sec¬ 
tion 6(b) (5) of the Act, (29 U.S.C. 655 
(b) (5)) and Secretary’s Order 15-75 (40 
FR 54484). While the economic issues 
were to be considered during the infor¬ 
mal hearing scheduled for November 4. 

1975, it was not possible to complete the 
full economic and inflationary impact 
assessment by that date. Consequently, 
on October 15, 1975, a Federal Register 
notice was published (40 FR 48362) post¬ 
poning the hearing insofar as it related 
to the economic issues until at least 30 
days after the availability of the eco¬ 
nomic analysis. The hearing on the pro¬ 
posal commenced on November 4, 1975 
and concluded on January 8, 1976. 

On March 12, 1976, a notice was pub¬ 
lished in the Federal Register (41 FR 
10625) of the availability of the infla¬ 
tionary impact statement. An informal 
hearing was scheduled for May 4, 1976, 
and interested persons were invited to 
submit written data, views, arguments 
and comments on a series of issues in¬ 
cluding economic and technical feasibil¬ 
ity as well as inflationary impact. The 
notice certified that the economic and 
inflationary impacts of the proposal had 
been carefully evaluated in accordance 
with Executive Order 11821 (39 FR 
41591) as implemented by Office of Man¬ 
agement and Budget Circular A-107 and 
Secretary's Order No. 15-75 <40 FR 
54484). A notice of clarification as to 
the scope of the second hearing was 
published on March 26, 1976, indicating 
the limited scope of the hearing in light 
of the extensive record developed in the 
hearing which concluded on January 8, 

1976. The seond hearing began on May 4, 
1976 and ended on May 14, 1976. A past¬ 
hearing comment period was set for 
June 21, 1976 and the complete record, 
consisting of 143 exhibits and approxi¬ 
mately 5000 transcript pages was certi¬ 
fied by the presiding Administrative Law 
Judge on July 28, 1976, in accordance 
with 29 CFR 1911.17. 

Prior to promulgation of the final 
standards, OSHA prepared a final en¬ 
vironmental impact statement (EIS) In 
accordance with 29 CFR 1999.5. Notice of 
the availability of the final EIS was pub¬ 
lished by the Council on Environmental 
Quality on August 20. 1976 (41 FR 35211, 
35212). A supplementary notice of avail¬ 
ability was also published by OSHA on 
August 20, 1976 (41 FR 35200). Several 
comments were received and have been 
considered along with the final EIS in 
the decision to promulgate this standard. 

II. Background—Coking Industry 

Coke is the porous cellular residue 
irom the destructive distillation or car¬ 
bonization of coal. It is used as a fuel and 
reducing agent in blast furnace opera¬ 
tions, and in foundries as a cupola fuel. 
Of the approximately 61 million tons of 
<*>ke produced annually in the United 
States, 92% is used in blast furnaces. 5% 
in foundry operations and 3% in other 
types of industrial plants. (Ex. 2-146; Ex. 
6A-14: Ex. 109; Ex. 121e). Of the total 
coke production, slightly over 90% is 
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produced by steel industry plants, 8% by 
foundry plants and 1 % by beehive ovens 
(Ex. 6A-I4; Ex. 109; Ex. 121e). The value 
of domestic coke is generally rated at 
$90-$110 a ton when purchased or $60- 
$80 a ton if produced by a user. An esti¬ 
mated figure of $140 a ton for domestic 
replacement including transportation 
costs is cited if demand for coke supplies 
is increased (Ex. 109). 

Two basic processes, as described be¬ 
low, are utilized in the production of 
coke, one that recovers vapors and other 
byproducts from the coking process and 
one that does not (Ex. 2-146; Ex. 80). No 
new process is presently considered suffi¬ 
ciently advanced to serve as a replace¬ 
ment for currently utilized coking tech¬ 
nology (Ex. 2-20; 2-61, Vol. 2; 22-62). 

A. Beehive oven coke production. 
Prior to 1910, the use of beehive ovens 
predominated in the production of coke. 
By 1910, there were 548 beehive coke 
plants with over 100,000 ovens. As by¬ 
product coke ovens became established, 
the number of beehive coke ovens de¬ 
clined steadily, except for brief increases 
during World War n and the Korean 
War (Ex. 2-27). The number in 1967 
was estimated at 2,126 ovens (Ex. 2-20). 
The usage of these ovens varies with 
steel demand and in 1974 a peak year for 
steel demand, they produced 846,000 
tons (Ex. 6A 14). 

The name “beehive" accurately de¬ 
scribes the shape of the oven. The coal 
is dropped into the opening or “trunnel 
head" at the top of the oven from the 
“larry car." The pile of coal is leveled 
either by machine or by hand to assure 
uniform coking. The door on the side of 
the oven is almost completely bricked up 
following leveling to provide proper heat¬ 
ing of the coal. At the end of the coking 
cycle, the brickwork on the door is re¬ 
moved and the coke is “watered out" prior 
to removal from the oven by machine or 
hand (Ex. 80). 

B. By-product coke production. The 
first by-product coke ovens in the United 
States began operation in the 1890’s. 
Industrial expansion resulted in a con¬ 
tinued increase in the number of by¬ 
product coke plants in the early 1900’s. 
Additional coke and by-product capacity, 
necessitated by the need for coke oven 
gas by gas utilities, resulted in further 
expansion of the industry during the 
1920’s. The depression of the 1930’s 
halted construction of new plants and 
decreased the number of ovens In use. 
Construction resumed after the outbreak 
of World War n and continued into the 
1950's, with the number of operating 
ovens peaking in 1958. Since then the 
number of plants and ovens has declined 
slowly, dropping from 66 by-product coke 
plants in 1966 to 64 in 1968 (Ex. 2-27). 
There were 62 plants in 1973 and 1974 
(Ex. 6A-14) although other figures pre¬ 
sented by AJSI and OSHA’s IIS indicate 
there were 65 plants including both blast¬ 
furnace and foundry operations. These 
plants contained 236 batteries and 13,490 
ovens (Ex. 2-146; Ex. 109). There are a 
limited number of coke oven designs i.e., 
Koppers, Wilputte, Semet-Solvay. Otto, 
Koppers-Beckers and Simon-Carves. The 
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predominant designs are Koppers, and 
Wilputte, which together with Semet- 
Solvay and Koppers-Beckers. constitute 
97% of the coke ovens in the country 
(Ex. 2-20; Ex. 149, Ref. 1). 

A by-product coke battery consists of 
10 to 100 ovens made up of heating 
chambers, coking chambers, and regen¬ 
erative chambers. Heating and coking 
chambers alternate with each other so 
that there is a heating chamber on either 
side of a coking chamber containing a 
series of flues: the regenerative cham¬ 
bers are located underneath. Oven size 
varies considerably. Present day ovens 
measure from 3 to 6 meters (10 to 20 
feet) in height, 11 to 15 meters .(37 to 50 
feet) in length, and 42.5 to 50 centimeters 
(17 to 20 inches) in width (Ex. 2-20; Ex. 
149 Ref. 1). Ovens with the larger dimen¬ 
sions are generally of more recent con¬ 
struction (Ex. 144, App. A). 

The coking cycle begins with the intro¬ 
duction of coal into the coke oven. This 
procedure, called “charging," is carried 
out by means of a mechanical “larry car*' 
which operates on rails on the top of the 
battery. The larry car receives a load 
of coal from the coal bunker at the end 
of the battery in a number of coal hop¬ 
pers which correspond to the number 
of charging holes, usually either 3 or 4, 
The car moves down the battery to the 
oven to be changed. The lids on the oven 
charging holes are removed, the larry 
car is positioned over the holes, and the 
hoppers are emptied (Ex. 2-27>. During 
the charge, the oven is placed under 
steam aspiration by the use of steam jets 
located in the standpipes connecting the 
by-product gas collector main with the 
oven. This operation, called “charging on 
the main." is designed to limit the es¬ 
cape of gases from the oven during the 
charging process so that they can be col¬ 
lected for processing in the by-product 
plant. After the charge is completed the 
lids are replaced and the aspiration sys¬ 
tem shut off (Ex. 2-20). 

The “coking time," the time required 
to produce coke from coal, is governed 
by numerous factors including the con¬ 
dition and design of the oven heating 
system, width of the coking chamber 
coal moisture, and the nature of the 
coals being coked (Ex. 2-20>. A coking 
time is selected which will give the coke 
adjacent to the chamber walls a tem¬ 
perature of 1046® C (1900° F> to 1100® C 
(2000® F) when the coal has been coked 
all the way through to the center. Actual 
heating chamber flue temperatures 
should not exceed 1438° C (2600° F) to 
1550® C (2800° F). the maximum safe 
temperature for the refractory brick. 
The coking time for blast furnace coke 
varies from 16 to 20 hours, averaging 
17 to 18 hours (Ex. 2-20; 149, Ref 1). 
Coking timevS for foundry coke are long¬ 
er" than for blast furnace coke because 
coke of higher purity is required for 
foundry operations (Ex. 2-146; 73>. 

When the coal is coked the doors on 
each side of the oven are removed and 
the coke is pushed. A large mechanically 
operated ram attached to a pusher ma¬ 
chine moves the coke out the opposite 
side of the oven, called the “coke-side," 
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through the “coke-guide" attached to 
the door machine and into a railroad car 
called the “hot car” or “quench car." 
The quench car moves down the battery 
to a “quench tower" where the hot coke 
is cooled with water (Ex. 2-27). The 
quenched coke is then dumped onto the 
coke wharf, from which it is conveyed 
to the screening station for sizing, then 
to the blast furnace, or removed for 
whatever other purpose it is to be used. 
When the doors on the oven are replaced, 
the oven is ready to be charged again 
(Ex. 2-20). 

C. Products of coke production. The 
coking process involves many complex 
reactions which can be analyzed in three 
basic steps. First, there is a breakdown of 
coal at temperatures below 700° C (1296* 
F) to primary products consisting of 
w T ater, carbon monoxide, carbon dioxide, 
hydrogen sulfide, olefins, paraffins, hy¬ 
droaromatics, and phenolic-and nitro¬ 
gen-containing compounds. Second, 
thermal reactions of the primary prod¬ 
ucts occur as they pass through the hot 
coke, along the heated oven walls, and 
through the hot free spaces in the oven 
above 700* C (1296° F). resulting in the 
formation of aromatic hydrocarbons and 
methane, the evolution of large amounts 
of hydrogen, and the decomposition of 
nitrogen-containing compounds, hydro¬ 
gen cyanide, pyridine bases, ammonia 
and nitrogen. Third, production of the 
hard coke occurs by the progressive re¬ 
moval of hydrogen. (The Making, Shap¬ 
ing, and Treating of Steel, 9th ed., U.S. 
Steel Corp., 1971, Ex. 149, p. 3) 

Twenty to thirty-five percent by 
weight of the initial coal charge is 
evolved as vapors and gases and is col¬ 
lected in by-product coke production. 
One ton of coal yields the following 
amounts of coke and coal chemicals: 

Blast furnace coke, 545-635 kg (1,200-1,400 

lb.). 

Coke breeze (large coke particulates), 45-90 

kg (100-200 lb.). 

Coke oven gas tar. 285~345m’ (9,500-11,500 
27.5-34 1. (6.5-9 gal.). 

Ammonium sulfate, 7-9 kg (15-20 lb.). 
Ammonia liquor, 65-135 1. (15-35 gal ). 
Light oil, 8-12.6 1. (2-3 gal.). 

(Ex. 2-27; 6A-14.) 

The coke oven gas contains numerous 
fixed gases, i.e., those which are gases at 
16* C (60* F) and 760 mm pressure. The 
fixed gases are hydrogen, methane, eth¬ 
ane, carbon monoxide, carbon dioxide, 
ethylene, propylene, butylene, acetylene, 
hydrogen sulfide, ammonia, oxygen, and 
nitrogen. The ammonia liquor is an aque¬ 
ous solution of a number of ammonium 
salts condensed from the gas. The tar is 
a black, viscous liquid which condenses 
from the gas in the collector main. It is 
the source of pyridine, tar acids, naph¬ 
thalene, creosote oil. and coal-tar pitch. 
The light oil fraction is a yellow-brown 
liquid of varying composition. Principal 
products recovered from the light oil are 
benzene, xylene, toluene, and solvent 
naphthas. 

D. Summary. It is apparent from the 
description of the coking industry that 
the majority of coking operations rely 
on a uniform process that results in 
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the production of coke and the recovery 
of by-products in coke ovens that have 
the same basic design. 

The size of the industry has remained 
relatively stable although 67% of the 
present blast furnace and 76% of the 
foundry batteries have been in opera¬ 
tion for 20 years or more (Ex. 2-146; 73). 
The blast furnace batteries constitute 
45% of present capacity and are near¬ 
ing the end of their useful lives (Ex. 2- 
146; 6A-14). Scheduled replacement and 
expansion is a complex Issue as is dis¬ 
cussed in the section on economics. 
However, It appears that replacement 
and expansion will be based on the tech¬ 
nology currently used for coke produc¬ 
tion with additional efforts not only to 
control coke oven emissions but also to 
operate more efficient coke production 
and collecting systems. 

This increased efficiency is important 
because the value of the Industry lies not 
only in production of coke for blast fur¬ 
naces and foundries but also in the en¬ 
ergy available to the rest of the steel 
plant from the coke oven and in the sale 
of the by-products. As stated by AlSI, 
many of these by-products, which are 
feedstocks for organic chemicals, are in 
short supply. In addition, the coke oven 
gas, coke breeze and tar are all used by 
other sections of the steel plant (Ex. 
2-146). 

Any decision to regulate the coking 
industry and the nature of that regula¬ 
tion depends on an assessment of the 
nature and extent of the hazards as well 
as the effective and practical mecha¬ 
nisms for taking such regulatory action. 
The hazards to coke oven employees as 
well as the economic analysis of the im¬ 
pact of the regulation are discussed 
below, followed by a detailed explanation 
of the provisions of the standard and 
where relevant, their technological fea¬ 
sibility. 

HI. Coke Oven Emissions—Exposure 
Hazards 

The overwhelming scientific evidence 
in the record supports the finding that 
coke oven emissions are carcinogenic. 
This finding rests on epidemiological sur¬ 
veys as well as animal studies and chem¬ 
ical analyses of coke oven emissions. As 
discussed more fully below, coke oven 
workers have an increased risk of devel¬ 
oping cancer of the lung and urinary 
tract. In addition observations of animals 
and of human populations have shown 
that skin tumors can be induced by the 
products of coal combustion and dis¬ 
tillation. Finally, chemical analyses of 
coke oven emissions reveal the presence 
of a large number of scientifically rec¬ 
ognized carcinogens as well as several 
agents known to enhance the effect of 
chemical carcinogens especially on the 
respiratory tract. 

In addition, recent updates of the ma¬ 
jor epidemiological study of coke oven 
workers show an elevated risk of non- 
malignant respiratory diseases such as 
bronchitis or emphysema. Finally, there 
are other hazards in the coke oven en¬ 
vironment that while not directly related 
to exposure to coke oven emissions must 


be considered in setting an appropriate 
standard for employee safety and health. 
These include particularly exposure to 
high temperatures, fire and moving 
equipment during the coking operation. 

The following sections summarize the 
material in the record with regard to the 
hazards outlined above. 

A. Historical data . It has long been 
recognized that the combustion or distil¬ 
lation products of coal are carcinogenic 
to humans. Over the past 200 years it has 
been demonstrated that a variety of in¬ 
dustrial populations exposed either to 
emissions from these processes or to han¬ 
dling of the products have a special 
susceptibility to cancer of the lung, skin, 
and urinary organs (Ex. 8-11). 

The first observation of cancer from 
coal products was made in 1775 by Perci- 
vall Pott who noted that cancer of the 
scrotum in London chimney sweeps was 
peculiar to that occupation (Ex. 8-2). For 
almost 100 years, Pott’s observations were 
looked upon as a medical curiosity and 
no further attempt was made to relate 
cancer incidence to occupation. 

In 1873, three cases of scrotal cancer 
were reported by Volkmann in men han¬ 
dling tar and paraffin recovered from 
the carbonization of lignite. These cases 
“agreed to the last detail with the so- 
called chimney-sw r eep cancer of the Brit¬ 
ish" (Ex. 8-3). Additional reports of un¬ 
usual skin cancer experience among coal 
carbonization workers and handlers of 
various by-products soon appeared (Ex. 
8-4, 5, 6). 

Experimental studies on cancer induc¬ 
tion further demonstrated the carcino¬ 
genicity of materials produced during the 
destructive distillation of coal, and even¬ 
tually led to the isolation of the first 
known chemical carcinogen. In 1915. 
Yamagiwa and Ichikawa show r ed that 
coed tar was carcinogenic for the skin of 
the rabbit (Ex. 8-7) and. in 1922, Passey 
Induced skin cancer with an ether ex¬ 
tract of chimney soot (Ex. 8-8). Follow¬ 
ing many years of research on the con¬ 
stituents of coal tar distillates, many 
discrete chemicals, which are potent car¬ 
cinogens in animals, were isolated, in¬ 
cluding benzo(a) pyrene (Ex. 8-9). 

As early as 1892, it was suggested that 
exposure to coal tar products might be 
responsible for cancer of the internal 
organs (Ex. 8-4), and many investiga¬ 
tors during the early 20th century 
speculated that the increasing rate of 
lung cancer might be attributed to the 
increased use of tar and tar products 
(Ex. 8-10, 8-11). Prior to 1936, however, 
the evidence linking lung cancer to coal 
tar exposures was limited to single case 
reports and to the observation by Ken- 
naway that a high proportion of non- 
cutaneous cancers in chimney-sw ? eeps 
were situated in the respiratory tract 
and in the alimentary tract above the 
stomach (Ex. 8-12). 

B. Chemical analysis of oven emis¬ 
sions. Coke oven emissions are a complex 
mixture of particulates, vapors and gases, 
and it has been stated that coke ovens 
are “a carcinogen-rich environment" 
(Ex. 3, p. 75). Indeed, multiple carcino¬ 
gens and cocarcinogens have been iden- 
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tilled in coke oven emissions. Because 
neither the manner in which such sub¬ 
stances interact nor the specific causa¬ 
tive agent has been identified with regard 
to the multiple types of cancer resulting 
from exposure to coke oven emissions, no 
one substance can confidently be selected 
at this time to serve as the substance to 
be regulated. Indeed, as discussed in the 
section on permissible exposure limit, the 
standard utilizes an indicator substance 
that is designed to represent the mixture 
of known carcinogens present in coke 
oven emissions. 

The scientific references identifying 
a number of chemical carcinogens found 
in coke oven emissions were presented 
both to the Advisory Committee and at 
the informal hearing by Dr. Eula Bing¬ 
ham, Chairperson of the Advisory Com¬ 
mittee. Dr. Bingham stated that the 
chemicals generally recognized as car¬ 
cinogens include benzo(a) pyrene, benzo 
<b> fluoranthene, benzo(j)fluoranthene, 
benzo (b) anthracene, and chrysene. The 
presence of half a dozen other carcino¬ 
gens has been tentatively established 
(Ex. 14; 15; 34. p. 17). One of these 
carcinogens. benzo(a) pyrene has pro¬ 
duced cancer in a number of organs of 
nine animal species by various routes of 
administration including oral, cutaneous 
and intratracheal routes (Ex. 13). The 
types of cancers included respiratory, 
kidney, skin, gallbladder, spleen, repro¬ 
ductive organs, and gastrointestinal 
among others. 

In addition to carcinogens, there are 
several agents in coke oven emissions 
known to enhance or potentiate chemical 
carcinogens, particularly in the respira¬ 
tory tract. Testimony was presented at 
the hearing by Dr. David Kaufman con¬ 
cerning induction of lung cancer in 
hamsters by intratracheal installation of 
particulates (ferric oxide particles) 
coated with benzo (a) pyrene, one of the 
carcinogens found in coke oven emis¬ 
sions. The tumors produced by this 
method have many features in common 
with human lung cancel's (Ex. 26). The 
results demonstrate that the benzo (a) 
pyrene must be physically associated 
with, i.e. adsorbed on. the particulate to 
achieve an increased tumor incidence 
< Ex. 261). 

Luskin and co-workers successfully 
induced bronchogenic tumors in rats by 
inhalation of benzo (a) pyrene and sulfur 
dioxide. These tumors w r ere also con¬ 
sidered to closely simulate lung cancer 
in man (Ex. 8-41). When benzo(a) 
pyrene alone is administered to animals 
it has generally been unsuccessful in pro¬ 
ducing respiratory tract tumors or pro¬ 
duces a smaller incidence of tumors after 
receipt of high dosages (Ex. 26; 26B). 
Yet. as discussed below, Scheel found 
that exposure of rats to coal tar aerosol 
containing many substances including 
benzo(a) pyrene, did produce a signifi¬ 
cant number of lung tumors. <TR 695; 
732). Scheel concluded that "the presence 
of particulates in the coal tar has affected 
the number of lesions found • • •” <TR 
697). 

C. Lung cancer . 1. Epidemiologic stud¬ 
ies There are two primary groups of cpi- 
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demiologlc studies in this area, those 
that deal with gas producer or generator 
employees which generally predate the 
second group concerned specifically with 
coke oven workers. While the latter are 
more directly relevant to the occupa¬ 
tional hazards at issue here, both groups 
have common exposures to the volatile 
matter and by-products produced by 
coal carbonization despite the possible 
variations in plant construction and 
methods of treating coal (Ex. 8-1; 8-18). 

The first report of unusual lung can¬ 
cer experience for men engaged in coal 
carbonization concerned gas producer 
workers in Japan (Ex. 8-13), In 1936, 
lung cancer was a relatively unknown 
disease in Japan, accounting for only 
3.1% of all malignancies (Ex. 8-14). 
However, there was an extremely high 
lung cancer rate for gas generator work¬ 
ers which was even more striking in con¬ 
trast with the experience of other em¬ 
ployees at the same steel plant. At the 
time, not a single lung cancer was noted 
among the 46 malignant neoplasms ob¬ 
served in the other employees. In the 
same year that the Japanese reported the 
lung cancer excesses in gas generator 
workers, the Kennaway’s survey of death 
certificates for England and Wales, 1921 
to 1931, showed that other coal carbon¬ 
ization and by-product workers had ex¬ 
perienced higher than expected lung 
cancer mortality (Ex. 8-15). In this and 
a later report for 1921 to 1938, tile Ken- 
naways reported excess lung cancer mor¬ 
tality for gas producer-men. chimney¬ 
sweeps, and several categories of gas 
works employees (Ex. 8-16). The excess 
indicated for "gas stokers and coke oven 
chargers” was approximately 3-fold. 

Doll, in a study of gas retort pension¬ 
ers in 1952, observed an 81% excess of 
lung cancer deaths in comparison with 
the general population (Ex. 8-17). As of 
1965, he confirmed a high risk for British 
gas workers by area of exposure i.e., those 
in the coal carbonizing process had the 
highest mortality rate compared to the 
general population (Ex. 8-18). More 
recently, these findings were updated 
confirming the excess lung cancer mor¬ 
tality and presenting a preliminary in¬ 
dication that the amount of exposure as 
determined by job category was related 
to the number of lung cancer deaths 
(Ex. 2-118A), 

Specific attention was focused on coke 
plant workers when, in 1956, Reid and 
Buck concluded that the risk of lung 
cancer "relative to the current risk in 
the population at large ♦ * • is not as 
excessive as had been feared, and may 
in fact be negligible." This study of can¬ 
cer mortality in British coke plant 
workers separated coke oven workers 
from by-product workers but did not fur¬ 
ther subdivide the coke oven worker pop¬ 
ulation by job site. In addition, the 
authors did note a slight excess when the 
coke oven w r orker category was enlarged 
to include not just those presently em¬ 
ployed there but also all those in the 
study population who had ever been em¬ 
ployed at the coke ovens. Finally, the 
authors stated that to the extent that 
the increase in lung cancer in the gen¬ 
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eral population is due to a "universal 
habit like cigarette smoking the effect 
of occupational exposure to industrial air 
pollutants may be submerged." (Ex. 
8 - 20 ) 

Christian, in 1962, reported lung cancer 
in 12 of 102 workers employed in the coke 
department of a large U.S. public utility. 
This represented about 12% of the em¬ 
ployees in that department and 9.6% of 
the total number of cases. None of the 
other 25 departments surveyed had such 
a concentration of cases. While the 
length of employment avex-aged 20 years, 
the range was not given nor was the 
population broken down to specific jobs 
within the department since the study 
primarily dealt with the diagnosis and 
treatment of lung cancer and not occu¬ 
pational incidence (Ex. 8-21). 

As will be discussed below, both the 
duration of exposure and the job cate¬ 
gory are important factors in relating 
exposure to coke oven emissions to an 
excess risk of lung cancer. 

Attention began to focus on the im¬ 
plications of these early studies for the 
American coal tar industry, including 
the coking industry, in the 1950’s. During 
that decade the Kettering Laboratory of 
the University of Cincinnati College of 
Medicine initiated an investigation of the 
potential cancer hazards in the produc¬ 
tion and refining of coal tars (Ex. 2-55A). 
While both animal and epidemiological 
studies were conducted, only the epide¬ 
miological results will be discussed in this 
section. The population sample consisted 
of a cohort with at least 5 years work 
history from several states including 
Illinois, Michigan, Pennsylvania, Ala¬ 
bama, New York, and Minnesota. From a 
total of 6203 individuals there was a total 
of 780 deaths (Ex. 2-550. With regard 
to the coke production areas, the study 
found an excess number of deaths from 
lung cancer in non-white coke produc¬ 
tion employees and after separating the 
white lung cancer deaths into coke pro¬ 
duction versus the chemical sectors of 
the industry, a small excess of lung can¬ 
cer for white employees was also noted. 
While 14 of the 17 non-white deaths oc¬ 
curred in Allegheny County the 6 white 
deaths had no fixed geographical locali¬ 
zation < Ex. 2-55 E, p. 14). 

As a result of a U.S. Public Health 
Service, University of Pittsburgh study 
begun in 1962. the serious nature of the 
occupational health hazard to coke oven 
workers both white and non-white and 
without geographical limitation was 
demonstrated. The population studied 
and the methodology used are set out in 
the published papers generally referred 
to as the "Long-Term Mortality Study of 
Steelworkers" (Ex. 2-33; 2-13; 2-14). 
This steelworker study is an on-going 
project and the mortality data is reg¬ 
ularly updated. The parts which are rele¬ 
vant here are those dealing with coke 
plant and coke oven workers. 

There are two primary studies. The 
first, in 1971, by Lloyd, compares the 
mortality experience of coke oven work¬ 
ers with that expected from a control 
population of steelworkers in 7 plants in 
Allegheny County (Ex. 2-13). The sec¬ 
ond study published in 1972, was designed 
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to compare the mortality experience 
from lung cancer of coke oven workers 
in 10 non-Allegheny County coke plants 
with a comparable control group with¬ 
out coke oven experience (Ex. 2-14). 

The Initial study of the Allegheny 
County plants compared the mortality 
experience from 1953 to 1961 of oven and 
non-oven workers with the expected 
deaths by age. race and nativity specific 
rates for the total steelworker popula¬ 
tion. The job classifications included in 
tills study are listed in Ex. 20J. In addi¬ 
tion those steelworkers who had experi¬ 
ence in the coke plant prior to 1953, but 
as of 1953 were employed in other work 
areas, were included in order to account 
for any selection out of exposure on ac¬ 
count of health-related problems (Ex. 
2-33 IV). Depending on which group Is 
used, the number of coke oven workers 
is 1.327 or 2,048. The findings were sig¬ 
nificant. Coke oven worker mortality 
from respiratory cancer was 2 l / 2 times 
that expected. Further delineation of the 
study population into job location e.g. 
topside, partial topside, and side oven 
showed a five-fold risk of lung cancer for 
topside workers. With 5 or more years of 
fulltime topside employment the risk was 
10 times the lung cancer rate experienced 
by other steelworkers and three times 
for those with less than 5 years topside. 
As for the racial difference noted in the 
early Kettering study (Ex. 2-33 IV), it is 
accounted for by differing work area dis¬ 
tribution in that more non-whites were 
employed in the higher risk topside jobs. 
There was no statistically significant ex¬ 
cess reported in this study for side oven 
or partial topside employees. 

In order to determine the applicabil¬ 
ity of this finding to coke oven workers 
outside Allegheny County, Redmond et al 
studied the lung cancer mortality in 10 
coke plants outside Allegheny County 
both in comparison to. and together 
with, two of the Allegheny County coke 
plant results with a total of 4,661 coke 
oven workers in both groups (Ex. 2-14). 
The cohort included all men at the 10 
plants who had worked at coke ovens in 
1951 through 1955 and a comparable 
non-oven control group both of which 
were followed through 1966, plus a cohort 
from the early Allegheny County study. 
Again, coke oven exposure was divided 
by the job location and length of ex¬ 
posure. Of the 90 job descriptions used 
in Lloyd's study only 5 were either not 
used or reclassified in the second study 
(Ex. 20-J). Lloyd's earlier results were 
corroborated. In the non-Allegheny 
County coke plants the excess risk was 
3 times that of the comparison group for 
bo til races. For all plants combined, top- 
. side workers had a 7-fold excess risk of 
lung cancer and the non-white/white 
breakdown had relative risks of the same 
magnitude. In addition, the partial top¬ 
side and side oven workers showed in¬ 
creased risks that were statistically 
significant after five or more years of 
exposure. (Ex. 2-14 Table 6.) 

Updates of the mortality experience 
of the Allegheny County cohort through 
1970 were presented at the informal 
hearing by Dr. Redmond of the Depart¬ 
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ment of Biostatlstics at the University of 
Pittsburgh (Ex. 20. TR 979-982). To 
date, only the Allegheny County data has 
been updated. However, the results 
strongly support the finding of both early 
studies as to lung cancer mortality for 
coke oven workers regardless of geo¬ 
graphic location. Mortality from lung 
cancer for full topside is 9 times the ex¬ 
pected rate, for partial topside it is 
almost 2.5 times the expected rate and 
for side oven only it is 1.7 times the ex¬ 
pected mortality. AH of these rates are 
based on 5 or more years exposure in the 
job category (Ex. 20, Table 3: 20L). All 
of these excesses are considered signifi¬ 
cant at the 1 percent level of confidence. 
As the length of employment increases 
so does the mortality experience. For 
example, for employees with 20 or more 
years employment topside the lung can¬ 
cer rate is 20 times the expected, 5 times 
for partial topside and twice the ex¬ 
pected rate for side oven. The first two 
figures are significant at the 1 percent 
confidence level. 

The evidence of the carcinogenity of 
coke oven emissions was not disputed by 
participants at the rulemaking proceed¬ 
ing including the five largest steel com¬ 
panies, and the American Coke and Coal 
Chemicals Institute. As Dr. Halen tes¬ 
tified on behalf of AISI, there is “suf¬ 
ficient qualitative evidence to indicate 
action is required despite the substan¬ 
tial gaps in knowledge 0 (TR 1718). These 
gaps have to do generally with the 
specific etiology of lung cancer, the 
causative relationship of the excess from 
coke oven emissions, and the relation¬ 
ship if any between cigarette smoking 
and the excess lung cancer. On the first 
points, the specific cause of the disease 
Is not known, nor is it known why only 
certain people, even those in high risk 
group, get lung cancer. However, this is 
not sufficient reason not to act where 
there is an excess related to exposure ob¬ 
served in a particular population over a 
reasonably long period of time. On the 
question of cigarette smoking and lung 
cancer any conclusion is limited because 
the work histories of the studied popula¬ 
tion did not contain adequate informa¬ 
tion on smoking histories (Ex. 82C; TR 
995). Indirect tests were applied, how¬ 
ever, to the epidemiological observations 
by comparing the lung cancer rates for 
heavy cigarette smokers with that for 
coke oven employees. Even with this as¬ 
sumption, the excess Inng cancer of coke 
oven workers could not be attributed 
solely to smoking (Ex. 820. 

One participant reported that, after a 
survey of the employees at the coke 
plant, no excess cancer mortality was 
foimd (Ex. 52; 128A). The sample popu¬ 
lation is only 363 employees, however. 
This is too small a sample size to dis¬ 
prove the carcinogenicity of coke oven 
emissions. The studies which defined the 
hazard (Ex. 8-1; 8-19) relied on a vastly 
larger sample over a wide geographic 
area and showed that coke oven workers 
do have excess risk of death from lung 
cancer. The emissions from coke ovens 
contain many known carcinogens (Ex. 
14) and. as it is impossible to perform a 


study of every plant to establish excess 
mortality, OSHA believes that coke oven 
emissions should be treated as carcino¬ 
genic wherever they are generated. 

2. Animal studies. Since it has not 
been possible to generate actual coke 
oven emissions in an experimental set¬ 
ting, laboratory experiments with ani¬ 
mals have been conducted utilizing aero¬ 
sols of coal tar derived from coking op¬ 
erations. The methodology and results of 
several of these experiments were de¬ 
scribed by Dr. Lester Scheel of the 
National Institute for Occupational 
Safety and Health before both the Ad¬ 
visory Committee (Ex. 2-95) and at the 
informal hearing (TR 672). While the 
short term 90 day exposure studies were 
inconclusive as to the carcinogenicity of 
the coal tar aerosol at different exposure 
levels for the species used (TR 737, 748). 
the longer term 18 month study yielded 
positive results of lung tumors in ex¬ 
posed rats and none in the controls (TR 
694-695, Ex. 27 P). Although the num¬ 
bers as stated in the hearing differ from 
those reported in the NIOSH memo (Ex. 
27 P) the finding remains significant. As 
Dr. Maxwell Layard, a mathematical 
statistician with the National Cancer In¬ 
stitute stated “The occurrence ol 
squamous cell carcinoma in rat lungs is 
an important result, since these tumors 
are rare in untreated animals.*’ (Ex. 81). 

D. Cancer of the genlto-urinary sys¬ 
tem. Excess mortality from cancers of 
the urinary system has been reported for 
coke oven and gas retort workers. In a 
review of bladder cancer deaths from 
1921 to 1928, Henry and coworkers re¬ 
ported greater than expected mortality 
for nine occupational groups exhibiting 
an excess of 50% or greater (Ex. 8-25». 
Five of the groups were among the “coal 
tar” occupations. The high rate of blad¬ 
der cancer in gas workers was also re¬ 
ported by Doll, et al (Ex. 8-18). Brun.s- 
gaard (Ex. 8-26) and Battye (Ex. 8-27) 
also reported an excess of bladder can¬ 
cers in gas retort house workers. 

Data on urinary cancer excess is not 
specific enough to detail its extent by 
anatomic site and by type of exposure. 
The findings of Henry, et al. (Ex. 8-25). 
suggest a greater level of risk for by¬ 
product workers than for workers en¬ 
gaged in the carbonization process. The 
actual coke oven workers cannot be sepa¬ 
rated in this study, thus no estimates of 
their risk can be made. No excess mor¬ 
tality from bladder cancer has been ob¬ 
served to date in coke plant workers in 
the United States (Ex. 2-14; 20 L). 

In their study of steelworker mortal¬ 
ity (Ex. 2-14), Redmond, et al. identified 
eight deaths from kidney cancer among 
coke oven workers in twelve coke plants 
from 1951 to 1966. These eight deaths 
are not clustered in any plant or racial 
group. Four deaths were in the Allegheny 
County workers and four deaths were in 
the non-Allegheny County workers. Four 
deaths were among white coke oven 
workers and four deaths were among 
non-white coke oven workers. The rela¬ 
tive risk is 7.5 times the expected and it 
is statistically significant at the 1 percent 
confidence leveL In the update of the 
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Allegheny County cohort, one additional 
kidney cancer death was reported (Er* 
20 L). While nine cases is a compara¬ 
tively small number, the kidney is a rare 
cancer site. As an illustration of this fact, 
bladder cancer deaths, which have not 
occurred in coke oven workers, are 2.5 
times more common in the general popu¬ 
lation than kidney cancer deaths yet 
there were 9 kidney cancer deaths to one 
for bladder cancer in the coke oven pop¬ 
ulation (Ex. 2-14). 

The mechanism of development of kid¬ 
ney cancer is unknown. Exposure to in¬ 
dustrial agents is implicated as incidence 
of kidney cancer is higher in industrial¬ 
ized and urban areas (TR 907). Also the 
type of kidney cancer found in coke oven 
workers is adenocarcinoma rather than 
the transitional cell carcinomas which 
are associated with chronic use of anal¬ 
gesics (Ex. 2-14). 

Kidney cancer in coke oven workers 
was found in workers with side oven ex¬ 
perience, although some had topside ex¬ 
perience. None had been full-time top¬ 
side workers, however. Five of the deaths 
occurred in workers with five or more 
years of coke oven employment suggest¬ 
ing that duration of exposure is a factor. 
The route by which carcinogens from 
coke oven emissions reach the kidney is 
open to question. Particulate carcinogens 
may be absorbed after ingestion or inha¬ 
lation. or carcinogens may be absorbed 
through tlie skin (TR 469-70). The ob¬ 
servation of kidney cancer is consistent 
with a 1951 British report of excess blad¬ 
der and kidney tumors in men employed 
as laborers in coke ovens and gas works 
(Ex. 2—18). 

In addition to cancer of the kidney, the 
1970 Redmond update revealed a statisti¬ 
cally significant excess of cancer of the 
prostate in coke oven workers for those 
employees who ever worked at the coke 
ovens and those who had partial topside 
exposure. The excess appears related to 
employees with 10 or more years expo¬ 
sure (Ex. 20L) and indicates that consid¬ 
eration should be given to protecting this 
susceptible population. 

In conclusion, there is an overall ex¬ 
cess mortality rate for cancer of the 
genito-urinary system for coke oven 
workers that is statistically significant at 
the one percent level (Ex. 20L). 

E. Skin cancer. —1. Observations in 
human populations. The first reports of 
occupational cancer from coal tar prod¬ 
ucts, as previously stated, deal with skin 
cancers. Observations of exposed human 
populations have shown that products of 
coal combustion and distillation can in¬ 
duce skin tumors. The first American 
cases of skin cancer associated with ex¬ 
posure to coal tar products were carbon 
workers reported by Lueke in 1907 (Ex. 
i?*' In same y® ar » the British in¬ 
cluded in the Workmen’s Compensation 
Schedule “scrotal epithelioma occurring 
m chimney sweeps and epitheliomatous 
cancer or ulceration of the skin occur- 
rmg in the handling or use of pitch, tar, 
ind tarry compounds” and later made 
these diseases reportable under the Fac¬ 
tories Act. The extent of the skin cancer 
problem among coal tar workers and the 


variation in incidence within occupa¬ 
tions are reported in a comprehensive 
review by Henry (Ex. 8-23). For the pe¬ 
riod I960 to 1943,84 cases of cplthelioma- 
tous ulceration, or cancer of the skin, 
including 40 scrotal cancers, were re¬ 
ported for British coke oven workers. 
Among men with prior coke oven em¬ 
ployment, eleven fatal scrotal cancers 
were reported. 

Redmond, et al reported one skin can¬ 
cer death in their study population of 
4,661 coke oven workers from twelve 
American coke plants (Ex. 2-14). The 
death occurred in a worker who had at 
least five years of full-time work at a 
side-oven job and had never worked 
topside. An update of this study, submit¬ 
ted by Dr. Redmond, limited to only Al¬ 
legheny County, Pennsylvania, steel¬ 
workers showed no skin cancer deaths 
in either coke oven or non-oven workers 
from 1953-1970 (Ex. 20J). 

Since skin cancer is easily treated by 
minor surgery and is not likely to cause 
death it therefore is not likely to appear 
in a mortality study, detailed informa¬ 
tion on skin cancer morbidity in coke 
oven workers is not available. Testimony 
presented at the public hearing by Na¬ 
tional Steel Corporation stated that only 
one suspected case of skin cancer in 
coke oven workers had been found in 42 
years by the medical director of Na¬ 
tional's Weirton Steel Division (TR 
2312). 

The medical director of CF & I Steel 
Corporation, after reviewing a local hos¬ 
pital’s records, which covered 75 percent 
of the employees, found that for the pe¬ 
riod 1968-1974, 10.32 percent of the hos¬ 
pital’s skin cancer patients had been 
CF & I employees (Ex. 52). No skin cancer 
deaths were found. The number of coke 
plant employees included in the 10.32 
percent is not available. For the period 
1971-1974, one skin cancer was found 
during the company’s annual physical 
examination program. This tumor was 
diagnosed as actinic in origin, i.e., re¬ 
lated to exposure to sunlight. It was 
noted that only 10.35 percent of the coke 
plant employees participated in the pro¬ 
gram (Ex. 52). 

The United Steelworkers of America 
submitted an affidavit from Donald 
Young, a grievance handler at the Ge¬ 
neva coke plant of U.S. Steel Corpora¬ 
tion in Provo, Utah, which provided the 
results of a survey of employees who had 
received medical treatment for skin can¬ 
cer (Ex. 60). The source of the medical 
treatment i.e. company or personal phy¬ 
sician was not stated. According to the 
affidavit, 9 union members or former 
members and two supervisors had re¬ 
ceived such treatment. The time period 
over which these cases occurred was not 
given, but the average period of employ¬ 
ment In the coke plant was 20 years. All 
but one of the individuals are said to 
have had “extensive exposure to coke 
oven emissions”. All are said to have 
showered after work and to have at least 
average personal hygiene habits. The 
affidavit stated that the geographic lo¬ 
cation of the coke plant (Utah) is not 
known to have an excess incidence of 
skin cancer, although the rate for the 
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general population of that area was not 
given. A number of cases of skin cancer 
were also reported In employees of the 
open hearth department and among 
bricklayers. 

In response to Mr. Young’s affidavit. 
Dr. Merle Bundy, Director of Industrial 
Medicine for the U.S. Steel Corporation 
undertook a survey of the company 
medical records of the 11 employees 
named by Mr. Young in his affidavit as 
having had medical treatment for skin 
cancer. The results of Dr. Bundy’s survey 
are reported in U.S. Steel’s post-hearing 
comment in the form of an affidavit 
(Ex. 148), Dr. Bundy reports that three 
of the 11 employees never had skin can¬ 
cer;. that the remaining 8 employees 
have had skin cancer although their 
work areas were not necessarily closely 
related to the coke ovens. One of these 
8 employees who had been exposed to 
coke oven emissions for many years had 
skin cancer 25 years ago and the de¬ 
ceased employee, although he had skin 
cancer, did not die of skin cancer or any 
other form of cancer. 

Additionally, the medical records of 
all non-coke oven employees at U.S. 
Steel’s Geneva Works reveal 10 cases of 
skin cancer in over 4,000 employees, 
some of them occurring in employees 
classified as office workers. Dr. Bundy 
cites the expected skin cancer rate for 
Utah as 250 per 100,000 (two references 
were given), thus the expected number 
of skin cancer cases among the 400 
workers at the Geneva Coke Plant from 
1951-1975 is one case per year or 24 
cases. Dr. Bundy stated that only 8 cases 
actually occurred in that 24-year period 
and, as a result, no factual evidence for 
the reported skin cancer excess at the 
Geneva Works exists (Ex. 148), 

How this number of cases compares 
with rates at other coke plants Is un¬ 
known. Morbidity data on most diseases 
is difficult to obtain and the available 
studies deal with mortality. 

2. Animal studies. Early animal ex¬ 
periments on chemical carcinogenesis 
successfully induced skin tumors by 
painting the skin with coal tar (Ex. 8-7) 
or extracts of soot (Ex. 8-8). More re¬ 
cent studies conducted by the University 
of Cincinnati, of the carcinogenic prop¬ 
erties of coal tar and coal tar fractions 
derived from coking concluded that 
repetitive contact of the skin of mice 
with coal tar or fractions thereof con¬ 
taining benzo(a)pyrene (B(a)P) at a 
concentration of 0.01 percent or more 
resulted in the development of squamous 
cell carcinoma of the skin (Ex. 2-55B). 
In a later series of studies conducted at 
the Kettering Laboratory on mouse skin, 
both coal tar and B(a)P diluted with 
toluene produced skin tumors in a dose 
response relationship (Ex. 2-91; Ex. 
14A>. 

Unlike lung and genito-urinary can¬ 
cer, there is no clearly demonstrated 
excess mortality from skin cancer in 
U.S. coke oven workers. However, from 
epidemiological surveys of British coke 
workers and similar studies involving 
employees in related processes in the 
U.S. and other countries, the possibility 
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of a skin cancer hazard cannot be dis¬ 
missed. In addition, animal experiments 
demonstrate that coal tar fractions from 
coking operations produce a significant 
carcinogenic response in mice. The vari¬ 
ations in human response may be related 
to the type of operation and the mate¬ 
rials produced as well as to such factors 
as personal hygiene and medical sur¬ 
veillance (Ex. 2-18) and to the extent 
such factors can be controlled to prevent 
development of skin cancer, they are 
appropriate subjects for Inclusion in the 
standard. 

P. Non-malignant respiratory disease. 
There is some evidence that exposure to 
emissions from the coal carbonization 
process results In excess mortality from 
non-malignant respiratory diseases such 
as bronchitis (Ex. 2-18; 8-18). While the 
causal relationship is not as clearly estab¬ 
lished in this Instance, it is important 
to note that the recent update of the 
Redmond coke plant mortality study 
shows a statistically significant excess 
for ilon-mallgnant respiratory diseases 
for total coke plant beginning with 5 or 
more years of exposure and for coke ovens 
after 10 years of exposure (Ex. 20L). 

When non-malignant respiratory dis¬ 
ease is examined from another perspec¬ 
tive i.e. morbidity its impact on the 
health of the coke oven worker increases. 
Using coke plant workers as the refer¬ 
ence since the data is not broken down 
into Job area within the coke plant, there 
may be 3-4 times as much morbidity as 
mortality from non-malignant respira¬ 
tory diseases (Ex. 109, Ex. 110M). Addi¬ 
tional information on morbidity was pro¬ 
vided by the USWA, again, for coke plant 
operations. Out of 112 employees exam¬ 
ined by a physician over 50 percent were 
diagnosed as having some lung Impair¬ 
ment, i.e. pneumoconiosis, emphysema, 
fibrosis and chronic bronchitis (TR 
3325-30; Ex. 58). 

O. Other hazards. In evaluating the 
hazards to which coke oven workers are 
exposed, it is Important to consider pos¬ 
sible interactions with other factors in 
the work environment. These include not 
only coke oven emissions but also, heat, 
flame, coal and coke dust, and moving 
and heavy equipment (TR 1983-1989). 

One example of such interaction is the 
need to limit exposure to coke oven 
emissions by ingestion (TR 439. 470) and 
a concomitant need for some form of 
water supply on the batteries due to the 
heat exposure (TR 1988). Other situa¬ 
tions of this nature involve minimizing 
skin contact with coke oven emissions 
and yet not prescribing protective equip¬ 
ment that adversely affects exposure to 
heat (TR 1983). These items as well as 
additional protective equipment and hy¬ 
giene facility requirements are discussed 
in greater detail under the specific sec¬ 
tions of the standard. 

H. Conclusion. The evidence in the 
record conclusively supports the finding 
that coke oven emissions play a causal 
role in the induction of cancer of the lung 
and genito-urinary tract in the exposed 
population. Constituents of coke oven 
emissions and coal tar, a by-product of 
the coking process, are known animal 
skin carcinogens and have been related 


to increased skin cancer mortality in 
human populations similar to coke oven 
workers. This information is sufficient to 
warrant protective measures designed to 
reduce employee exposure to coke oven 
emissions. 

IV. Economic Considerations 

In setting standards for toxic sub¬ 
stances, the Secretary is required by sec¬ 
tion 6(b) 5 of the Act to give due regard 
to the question of feasibility. While the 
precise meaning of this term is not clear 
from the Act or the legislative history, it 
has generally been construed in a stand¬ 
ard-setting context include both tech¬ 
nological and economic considerations. It 
has long been OSHA’s practice to 
thoroughly evaluate the feasibility of its 
major standards by performing studies of 
its own and by consideration of the sub¬ 
missions to the public record. 

The economic feasibility of the pro¬ 
posed standard for coke oven emissions 
has been extensively analyzed by OSHA. 
Two separate studies have been con¬ 
ducted for OSHA, and several days of 
hearings have been held, focusing pri¬ 
marily upon issues relating to the eco¬ 
nomic impacts of coke oven emissions 
control. 

The steel industry is the major in¬ 
dustry directly affected by the coke oven 
standard. The foundry, or merchant, cok¬ 
ing industry which produces 3 million of 
the 61 million tons of coke produced an¬ 
nually is also affected- The record estab¬ 
lishes that the steel industry is a large, 
stable and profitable industry. Over the 
last 8 years, the earnings after taxes of 

7 major and 5 smaller steel producers ex¬ 
ceeded $857 million per annum (Ex. 109, 
Table 2-11 A). Moreover, the industry is 
in an expansionary mode. Over the next 

8 years, industry spokesmen project that 
the steel industry will spend nearly $40 
billion in new capital expenditures (TR 
4271). 

As an affirmation of the healthy state 
of the steel industry, none of the steel 
industry spokesmen testified that the 
proposed standard for coke oven emis¬ 
sions would imperil the existence of the 
coke industry in the United States. Of 
primary concern to the steel industry is 
whether the standard is Justified given 
the magnitude of the hazard and the 
cost of complying with the proposed 
standard. 

A. Costs. Estimates of the total annual 
cost to the affected industry in order to 
comply with the proposed standard vary 
from $130 million to $1.28 billion. The 
variation in these estimates is primarily 
attributable to differences in underlying 
assumptions. 

DB Associates (DBA) performed two 
studies for OSHA relating to coke oven 
emissions. The first study, completed 
July 1975, was based upon the Advisory 
Committee’s recommendations for a coke 
oven emissions standard. It provided a 
preliminary estimate of the cost of com¬ 
pliance which DBA estimated to be $295 
million per year (Ex. 108). 

With respect to the foundry coke plant 
operators, the American Coke and Coal 
Chemicals Institute ACCCI) submitted a 
post-hearing comment indicating the 


costs per ton of coke might be higher for 
such operations than for the steel indus¬ 
try (Ex. 147). Both of these issues are 
discussed in the following section. 

Based upon the proposed standard. 
DBA completed a second, more detailed 
study which OSHA made available 
March 12, 1976, in which two alternative 
cost-of-compliance scenarios were de¬ 
veloped (Ex. 109). Scenario I considered 
the cost of control measures set forth 
"m-Appendix B of the proposal, except for 
automatic lid lifters, remote control 
dampering, oven door gaskets, and 
automatic door cleaning equipment. 
Total capital costs associated with this 
scenario were estimated to be $451 mil¬ 
lion, or $68 million per year, using an 
annualization factor of 0.15 to reflect 
both depreciation and an 8 percent 
interest rate (Ex. 109, p. 2). Required 
changes in engineering controls and work 
practices in this scenario, it was deter¬ 
mined, would increase the demand for 
labor and Intensify efforts in the mainte¬ 
nance function. In this scenario, DBA 
estimated that employment in coke oven 
departments would rise by an average of 
17 percent and that total increased labor 
costs per year attributed to the proposed 
standard would be $103 million. Increased 
annual maintenance costs were esti¬ 
mated to be $70 million and the sum of 
annual maintenance and labor costs at¬ 
tributed to the proposed standard were 
estimated to be $173 million (Ex. 109 p. 
4, Table 1-8). Based on the 0.15 an¬ 
nualization factor, total annual costs 
were estimated to be $241 million. Using 
a 0.10 factor, based upon an assumption 
of 10-year, straight/line depreciation ex¬ 
clusive of Interest or the financial cost of 
capital, annual costs were estimated to 
be $218 million (Ex. 109, p. 86). 

Scenario n was based upon the strict¬ 
est possible interpretation of the pro¬ 
posed standard. Inclusion of the capital 
items omitted from DBA’s first estimate 
raised total capital costs to $860,000,000, 
or $130,000,000 a year. Other annual costs 
rose to $1,500,000,000 reflecting estimates 
of cost of replacing coke production 
which could be lost as a result of con¬ 
trols and work practices required under 
this interpretation. The result was an 
estimated total annual cost of $1.28 bil¬ 
lion (Ex. 109, p. 3). 

The American Iron and Steel Institute 
(AISI) accepted the estimates of $860 - 
000,000 for capital and $1,280,000,000 for 
total annual costs as the basis for their 
estimates of the effects upon the steel 
Industry attributed to the proposed regu¬ 
lation. The Council on Wage and Price 
Stability (CWPS) accepted this estimate 
as representing the upper limit of the 
range of possible cost effects of the pro¬ 
posed standard. The United Steelworkers 
of America rejected the Scenario II esti¬ 
mate, and further modified the estimate 
of Scenario I. ACCCI used both figures 
in submitting its summary estimates. 

AISI rejected the Scenario I capital 
cost estimate on the grounds that strict 
OSHA interpretation and enforcement 
of the proposed standard would require 
use of all the Appendix B items deleted 
from the analysis. Though not entirely 
in agreement with all the Scenario H 
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capital cost estimates, AISI believed that 
those estimates with which it disagrees 
^ ith DBA, on balance, tend to cancel out, 
leaving the overall total estimate to be 
a reasonably accurate indicator (per¬ 
haps understated) of the level of capital 
rosts that must be expended in order to 
comply with the proposed standard (TR 
4266). 

With respect to annual costs, AISI 

lggested that the Scenario I estimate 
discounted the value of the lost coke pro¬ 
duction, which, it believes, is possibly 
the greatest single cost effect of the pro¬ 
ved standard (TR 4283-4293). In addi¬ 
tion. AISI said that other IIS costs were 
miscalculated, but that the sum of their 
effects offset one another. AISI empha¬ 
sized, however, that the appropriate way 
to value coke loss was to subtract the 
value of coal not used from the sum of 
the purchase price of coke and the values 
of energy and by-products lost (TR 
4656). 

Coke loss proved to be an issue which 
aroused considerable controversy. Na¬ 
tional Steel Corporation and Republic 
Steel Corporation basically supported 
the view taken by AISI, but the United 
Steelworkers contended that portions of 
the coke loss had already been accounted 
for. Questions arose concerning several 
methods by which coke loss could be 
minimized, especially through the use of 
additional manpower to reduce coking 
time, AISI reported that imported coke 
is used when needed, but that it is ex¬ 
pensive <$140/ton) and of poor quality. 
In response to inquiries made by the par¬ 
ticipants, DBA indicated that the study 
estimates of coke loss were based upon 
the assumption of capacity production 
at the time of the study and did not 
reflect occurrences of idle capacity, 
downtime or use or stockpiles (TR 4142, 
4143, 4063, 4069). 

CWPS noted that Scenario II estimates 
were based upon reports from the sev¬ 
eral coke producers that would not allow 
access to detailed company data on cost 
estimates and that had an incentive to 
overstate costs (TR 4250). Utilizing In¬ 
land Steel Corporation's estimates of 
capital and annual costs which were re¬ 
spectively 10 and 76 percent less than the 
DBA estimates, CWPS deflated the cost 
estimates of other companies to develop 
its own lower bound Scenario I cost esti¬ 
mate to complement the upper bound 
DBA estimate. Utilizing the costs of 
DBA Scenario I, CWPS then estimated 
the total capital costs to be $410,000,000; 
annual capital costs to be $61,500,000 
(using a factor of .15); and other annual 
costs to be $93,300,000. Using a capital 
recovery factor reflecting only a depre¬ 
ciation assumption, the lower bound es¬ 
timate is about $139,000,000 (TR 4692- 
4693 >. Thus, CWPS estimated the range 
of annual costs (based on the .15 capital 
recovery factor) to be between $160 mil- 
uon and $1.28 billion. Though CWPS in¬ 
dicated that further study would be re¬ 
quired in order to develop an estimate 
within this range, CWPS said its “best 
guess ’ of total annual costs would be In 
^©neighborhood of $200 million (TR 
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The United Steelworkers of America 
(USWA) also developed an alternate es¬ 
timate, by revising the DBA Scenario I 
estimate of $450,000,000 in capital casts. 
Prom that estimate the USWA deducted 
$250,511,000 for four items. These in¬ 
cluded overestimates of costs of $46,725,- 
000 for hygiene facilities, $57,610,000 for 
double drafting and $123,900,000 for oven 
doors. In addition, the USWA noted that 
the DBA document and other estimates 
ignored the effect of the 10 percent in¬ 
vestment tax credit. It calculated the 
value of that credit to be $22,276,000, af¬ 
ter deduction of the overestimates. As a 
result of these deductions, the USWA’s 
estimate of total capital costs was $199.5 
million. 

The USWA accepted the annualization 
factor of .15. Based upon this figure, they 
estimated annual capital costs would be 
$30 million. If DBA Scenario I estimates 
of other annual costs were added, the 
USWA’s estimate of all annual costs 
would be $203 million. Thus, DBA sce¬ 
nario n appears too high because (1) 
automatic lid lifters and automatic door 
and jamb cleaners are contemplated pri¬ 
marily for new or rehabilitated batter¬ 
ies; (2) separate “contaminated" and 
non-contaminated facilities remote con¬ 
trol dampering and oven door gaskets 
are not presently contemplated for any 
batteries; and (3) although OSHA recog¬ 
nizes that at least some of the specifically 
mandated controls may have some Im¬ 
pact on production, it appears that in¬ 
creased familiarity with the work prac¬ 
tices and operating procedures, greater 
use of labor and improved technology 
will minimize any loss in production. In 
addition, the lower range estimates of 
139,000,000 and $160,000,000 (.15 recov¬ 
ery factor) which were based upon the 
assumption that Inland Steel date were 
representative of the steel industry do 
not appear to be accurate since Inland’s 
situation is atypical of the steel in¬ 
dustry because it already has more new 
equipment than many other employers 
(Tr. 4406, 4751). 

A wide range of cost estimates was pre¬ 
sented by concerned parties at the hear¬ 
ings. OSHA. has concluded It would be 
inappropriate to accept any one of these 
estimates as its own or to make a defini¬ 
tive estimate of the actual costs necessary 
to comply with the proposed standard; 
however, OSHA has concluded It appro¬ 
priate to narrow the estimated cost 
range. 

Based upon an analysis of the record. 
Including potential loss of production, 
C06t of controls and costs related to other 
portions of this final standard OSHA 
believes that total annual costs are likely 
to fall in the $200,000,000 range, rather 
than the $1,000,000,000 range. In reach¬ 
ing such a conclusion, it should be noted 
that the time required for implementing 
the required engineering controls will 
spread the costs. OSHA recognizes that 
any estimate of future costs of controls, 
especially costs relating to lost produc¬ 
tion resulting from controls which have 
not been installed on a particular bat¬ 
tery are necessarily speculative because 
of the variation among batteries. In 
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addition, we recognize that some employ¬ 
ers who Implement all of the required 
engineering controls and work practices 
may have to expend additional funds to 
research, develop, and implement new 
technology in order to meet the permis¬ 
sible exposure limit. Cost figures for these 
elements are too speculative to estimate 
(Ex. 108). 

B. Inflationary impact. As previously 
noted, the performance of economic 
feasibility studies is based upon OSHA's 
desire to obtain the data necessary to as¬ 
sess the capacity of covered employers 
to comply with its proposed standards 
and upon the statutory mandate that the 
standards is feasible. OSHA believes that 
such economic-feasibility information is 
essential to informed and responsible 
rulemaking. 

Additionally, Executive Order 11821 
(39 CFR 41501) and related implement¬ 
ing instructions, particularly Secretary's 
Order 15-75 (40 PR 54484), require that 
OSHA certify that the inflationary im¬ 
pact of the proposed standard on the 
general economy was evaluated. The 
evaluation of such impacts was made a 
part of the economic analysts presented 
in the second DBA study. The results 
were extensively discussed and are sum¬ 
marized below; 

Price elasticity of steel represents a 
principal determinant of the industry’s 
ability to pass on any rise in costs in the 
form of a price increase. Though the 
DBA study did not attempt to estimate 
the price elasticity of demand for steel, 
it noted that it is relatively small in the 
short run, essentially permitting cost 
pass-through. This means demand for 
steel Is not likely to significantly dimin¬ 
ish as a result of increased costs related 
to the standard. For Scenario I the price 
of steel is expected to rise by approxi¬ 
mately $1.50/ton. 

Industry representatives contended 
that, since the industry is in an expan¬ 
sionary mode, capital requirements for 
compliance with proposed OSHA regula¬ 
tions would directly compete with capi¬ 
tal requirements for expansion. If, there¬ 
fore, a capital shortage develops, it is 
possible that a greater increase in steel 
prices may be necessary to generate the 
necessary funds for compliance. An 
upper bound of $13.29/tons was given by 
the industry for such a price increase. 
However, OSHA estimated that capital 
requirements for the overly pessimistic 
Scenario II represent only 2 to 3 percent 
of planned capital expenditures by the 
industry over the next eight years and, 
therefore, a capital shortage is not likely 
to occur as a result of the proposed coke 
oven standard. 

Based on the assumption that the steel 
industry would be able to pass through 
in the form of higher prices the full 
compliance costs in Scenario I, DBA cal¬ 
culated an upper bound for steel price 
changes of 0.5 percent and a rise in con¬ 
sumer price index of 0.01 percent, a rel¬ 
atively small increase. DBA concluded 
that there would be a minimal effect on 
wage rates and coke production costs due 
to labor productivity loss. DBA finally 
concluded that some small steel pro- 
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ducers would have to expend more to 
Institute the mandated controls than 
large ones because they had lagged be* 
hind the larger producers in implement¬ 
ing such controls. 

The steel industry is facing compli¬ 
ance costs in connection with coke oven 
emissions from requirements of other 
regulatory agencies as well (e.g. EPA). It 
is not possible to determine which costs 
(or benefits) should be attributed to 
which regulations and, therefore, OSHA 
believes that estimates of compliance 
costs should be considered as ranges 
which may include the Joint costs of 
other regulations. 

There was some disagreement with 
upper bound estimate effect on the CPL 
The principal source of contention was 
not the method (CWPS accepted the 
validity of the model), it was that the 
inflationary impact was calculated only 
for the lower point of the study’s range 
of cost estimates (TR 4027), OSHA 
noted that by extrapolating from these 
estimates of inflationary impact it was 
possible to estimate a range of effects. 
Thus the upper bound estimate of 
change in the Consumer Price Index 
could range from 0.01 to 0.07 percent 
iTR 3935). In any event, we find that 
the inflationary impact is small and, 
therefore, will not disrupt substantially 
the income and consumption patterns of 
the economy. We, therefore, conclude 
that little or no change in the pattern 
of steel use would be expected. 

CWPS said that another view of in¬ 
flationary impact would involve calcula¬ 
tion of the dollar values of anticipated 
costs and benefits. They said that if 
estimates of costs exceeded those for 
benefits, they would term the results in¬ 
flationary, and the converse would be 
termed anti-inflationary. Attempts to 
take this view, and the attendant prob¬ 
lems in developing such estimates are 
discussed below. 

C.' Benefits. It is clear that the over¬ 
riding purpose of the Act is to protect 
employee safety and health even if such 
protection results in the expenditure of 
large sums of money, increased produc¬ 
tion casts or reduced profit margins. On 
the other hand, the Act is not intended 
to impose unnecessary or inappropriate 
financial or other burdens upon affected 
employers. 

In an effort to assist OSHA in its 
decision-making process, CWPS sug¬ 
gested that OSHA utilize cost-benefit 
analysis. That is, benefits of the coke 
oven standard w r ould be quantified in 
dollars and measured against the dollar 
costs of implementing the standard. 
Cost-benefit analysis is a common 
method for making economic decisions. 
In recent years, some economists have 
sought to apply this analysis to the value 
of human life and the cost of health care 
<TR 4580-1). However, there is no con¬ 
sensus as to an appropriate methodology 
to arrive at dollar values for benefits 
(Ex. 109, p. 56). 

There are insuperable obstacles to any 
attempt to estimate accurately and to re¬ 
duce to dollar terms the value of any 
health regulation. To begin with, since 
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life and health are neither bought nor 
sold in our society, any estimate as to 
dollar values must necessarily be specu¬ 
lative. Yet, such an estimate requires 
unambiguous determinations of prevent¬ 
able mortality and morbidity and ac¬ 
cepted standards of dollar values of life, 
illness, pain, and grief of those directly 
and indirectly affected. Indeed as CWPS 
suggested, dollar values for benefits re¬ 
quire a subjective judgment as to social 
utility or disutility (TR 4580, 4584-5). 
CWPS suggested a general approach to 
estimating benefits as the social benefits 
to society as a whole, including the indi¬ 
viduals who comprise it and reflecting 
any net reduction in their disutilities 
(TR 4578). For reasons that are dis¬ 
cussed more fully below, OSHA believes 
that there are so many difficulties in¬ 
volved in attempting to assign a dollar 
value to the benefits of the standard that 
such figures would not provide a mean¬ 
ingful indication of the true value of the 
standard. 

Industry representatives recognized 
the seriousness of the health problem 
and took no position on the number of 
lives that would be saved by the pro¬ 
posed regulation, and no witnesses were 
willing to equate dollars with lives (TR 
4391, 4398. 4242). The primary issues 
then, as raised by CWPS. were (1) 
whether a dollar value for benefits should 
or indeed could be established: (2) the 
elements to be included and evaluated as 
benefits, and (3) the calculation of pre¬ 
ventable mortality. 

In attempting to perform cost-benefit 
analysis, it is initially necessary to cal¬ 
culate the number of lives which will be 
saved by the standard. The EES calcula¬ 
tion of 240 lives (Ex. 109, p. 68) was 
challenged. The calculations were based 
on the assumptions that the proposed 
regulation would be fully effective in 
eliminating excess risk of death; that the 
population at risk is equal to the amount 
of coke plant labor turnover per year 
multiplied by 45 years to approximate 
the length of working life, and that the 
Redmond calculation of the percentage 
of excess mortality for coke plant work¬ 
ers can be applied to that population at 
risk. The result of that calculation is that 
excess mortality per year from all causes 
among the total exposed population is 
estimated at 240. In the hearings (TR 
4014) OSHA noted that this estimate was 
based on a stable population, and, if one 
accounts for deaths from competing 
causes over the 45 years, the estimate of 
excess mortality would decline to 211 
(TR 4014). 

CWPS objected to the assumptions and 
results of these calculations. However, 
they also assumed that the standard 
would eliminate all excess mortality. 
They estimated that between 8 and 35 
lives per year would be saved as a resul t 
of the proposed rule (Tr. 4739). CWPS 
assumed that there would be no relevant 
labor turnover and considered only coke 
oven workers (rather than coke plant 
workers). As a result, the population at 
risk in any year in CWPS calculations 
was appropriately 60 percent of that 
population at risk estimated in the IIS or 
21,000 employees. 


CWPS. also assumed: (a) For the high 
rate, that all workers had the same risk 
as that estimated for long-term workers; 
(b) for the medium estimate, that the 
average excess mortality rate applied to 
their population at risk, and (c) for the 
low estimate, that workers in the coke 
plant had no excess risk of death. CWPS 
derived their estimates by their own 
methods from published Redmond data 
They indicated that their approach was 
based upon sound economics, but that 
they would defer to the methodology uti¬ 
lized by epidemiologists. They also indi¬ 
cated that their estimates of cost/benefit 
relationships were sensitive to any errors 
in the process of estimating benefits. 

In the course of CWPS’ testimony, it 
was noted that a rate .0016 w f as used in 
the calculation of their high (35.4) esti¬ 
mate of excess mortality. The record in¬ 
dicates that the .0016 rate related to 
coke plant workers, but that, under simi¬ 
lar assumptions, a rate of .0041 would 
apply to coke oven workers as the popu¬ 
lation at risk. Using the .0041 rate for 
the 22,100 workers in coke ovens resulted 
in the estimate of about 90 as an alterna¬ 
tive high estimate of excess mortality 
under the CWPS assumptions (TR 4739. 
4740). If it is assumed that there is a 
20% turnover and that the risk is .0041. 
then the excess mortality would be ap¬ 
proximately 109 deaths per year under 
the methods used by CWPS. 

As can readily be seen, estimates of 
the mortality benefits of the reduced ex¬ 
posure will vary significantly, depending 
upon the assumptions utilized. However. 
OSHA does not believe it is appropriate 
to quantify even a range of the benefits 
of the final rule. 

To begin with, we believe that the 
mortality benefits of the standard in¬ 
clude more than the reduced exposures 
which will result. Based upon the data 
in the record, it is impossible to quantify 
prospectively the decrease in mortality 
which will, we believe, occur as a result 
of medical surveillance, hygiene facili¬ 
ties, protective clothing and the other 
provisions of the final rule. 

Moreover, were we to focus only upon 
the benefits derived from reduced ex¬ 
posures, the most costly requirement of 
the standard meaningful quantification 
is not possible. In this regard, it should 
be noted that we are aware of no “safe*’ 
level of exposure to coke oven emissions. 
Therefore, although w T e believe that mor¬ 
tality rates will be significantly reduced, 
we do not know whether compliance with 
the permissible exposure limit will re¬ 
move all mortality resulting from coke 
oven exposure. Moreover, significant 
reductions in mortality will not result 
from the standard as soon as exposures 
are reduced. Rather, because of the in¬ 
herent nature of mortality resulting 
from occupational health hazards, in¬ 
cluding carcinogenesis and Its long 
latent period, the yearly mortality will, 
we believe, be gradually reduced over a 
period of years, perhaps as many as 20 
or more years from now until the stand¬ 
ard is fully effective. However, unless 
exposures are reduced now. we believe 
the mortality rate will not decline, and 
coke oven workers will continue to suffer 
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the excess mortality of the past. In our 
view, the final rule provides immediate 
benefits relating to mortality by protect¬ 
ing employees today so that their mor¬ 
tality will be significantly reduced in the 
future. In these circumstances, we be¬ 
lieve that it would be inappropriate to at¬ 
tempt to speculate on the reduced yearly 
mortality which will result from the final 
rule. 

In addition, it is likely that at least 
some of the engineering controls re¬ 
quired by the final rule will reduce ex¬ 
posures to the general population in the 
surrounding communities. To the ex¬ 
tent that mortality and morbidity are 
reduced, an obvious benefit would thereby 
be derived. We do not have adequate 
data to quantify these benefits. 

Even if a meaningful estimate of re¬ 
duced mortality could be established, we 
do not believe that there is an adequate 
methodology to quantify the value of 
a life. Various methodologies were sug¬ 
gested in the ns, but none was viewed 
as satisfactory. 

One method commonly used in analy¬ 
sis of programs involving health care or 
disease control is often referred to as 
the “human capital” approach. The 
“human capital” method derives a mini¬ 
mum monetary value of human life 
based on the value of an individual's fu¬ 
ture earnings which would be lost as a 
result of premature death. Such calcula¬ 
tions are occasionally supplemented by 
the “suggestion that auxiliary calcula¬ 
tions be made in order to take account 
of the suffering of the victim, his loss of 
utility from ceasing to be alive, and/or 
of the bereavement of his family (Ex. 
110).” Others, such as Dorothy Rice, ex¬ 
tend this concept by “totaling the amount 
that is spent on medical care and the 
value of earnings foregone as a result of 
disability or death” to obtain a minimum 
value of human life (Ex. 110 D; 110N). 

Use of the human capital approach is 
qualified by its reliance on the arguable 
assumption that the sum of foregone 
wages (or foregone wages plus medical 
care costs) is the best estimate of the 
value placed on human life by society. 
Use of this method is further handi¬ 
capped because it implies, for example, 
that retired persons (who are not longer 

earning”) are worthless, and that men 
are worth more than women (because the 
average earnings of men are higher than 
the average earnings of women) (Ex. 109. 
P. 57>. 

Another method, somewhat similar to 
the first, is sometimes called the “net 
output” approach. The value of an In¬ 
dividual’s life under this method is 
found by “calculating the present dis¬ 
counted value of the losses over time ac¬ 
cruing to others as a result of the death 
of a particular individual” (Ex. 110-G). 
Use of this method requires acceptance of 
r he attitude that what is most important 
to society is simply the resultant net loss 
or gain following the death of one or more 
of its members. If accepted, the approach 
implies that the death of any person 
whose earning power or productivity is 
negative (such as a retired person re¬ 
gardless of his or her ownership of prop- 
ef ty>, represents a net benefit to society. 
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The method has no regard for the feel¬ 
ings of the potential victim or his family, 
restricting itself only to the interests of 
the surviving members of society as a 
whole (Ex. 110-0). 

A third method advocated by many for 
use in benefit assessment approaches the 
problem from a “social” aspect and bases 
the value-of life on the amounts invested 
by government in social programs aimed 
at reducing the number of deaths. Renal 
dialysis for persons with kidney failure 
(the costs of which range from $15,000 
to $25,000 per patient per year) is just 
one example of the free medical care 
available under a government-sponsored 
program (Social Security). Under this 
benefits analysis approach, the costs in¬ 
volved in the program imply that society 
places a value on life substantially higher 
than the sum of the wages these persons 
would earn over their working lifetimes 
(Ex. 110-D>. 

While some have also suggested that 
an implicit value of human life could be 
derived from decisions on amounts spent 
in other programs to prevent mortality. 
Mishan notes that such values may prop¬ 
erly differ among programs. He also 
notes that no democratic voting process 
is involved directly in such program de¬ 
cisions and. even if that were the case, 
an independent economic criterion for 
the value of life would be required for 
rational decisions (Ex. HOG). Some have 
felt that such an independent value could 
be derived from examination of wage 
rates paid in hazardous occupations. 
However, this would assume that work¬ 
ers have perfect knowledge of the nature 
of the hazards, and this would be more 
likely in obvious exposures than In the 
case of exposure to occupational carcino¬ 
gens which have a long latency period so 
that the time of death is remote from 
the initial exposure. The time difference 
also introduces questions on whether the 
future benefits of reduced mortality 
should be discounted to arrive at some 
present value, but there is substantial 
disagreement among economists on the 
use of discounting in estimating the value 
of a life to be saved in future years (Ex. 
109, p. 59). Finally, even if the value of 
life could somehow be assessed, there 
appears no way to value a difference be¬ 
tween the slow and painful process of 
dying from cancer as compared to other 
dying processes with different levels of 
pain and suffering (TR 4581). 

OSHA believes that these methodolo¬ 
gies do not adequately quantify the value 
of life. Accordingly, we decline to do so. 

It was suggested that the cost-benefit 
analysis should Include an estimate of 
the dollar benefits of the standard in 
relation to reduced morbidity. Again, it 
is not possible to precisely estimate the 
excess morbidity resulting from exposure 
to coke oven emissions, although we do 
know that excess morbidity does result 
(Ex. 109, p. 67; TR 4888). 

CWPS testified that a previous study 
(of asbestos workers) indicated that the 
amount of excess morbidity exceeded 
that of excess mortality, but that the 
value of illness was several times less 
than the value associated with death, so 
that, in that study, equal dollar values 
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were assigned to excess morbidity and 
excess mortality. They therefore pro¬ 
posed allowing for the value of morbidity 
by dividing annual costs by 2 before 
relating annual cost estimates to esti¬ 
mates of excess mortality in any cost- 
benefit analysis (TR 4744-4746. 4587- 
4588). Not only Is the number of dis¬ 
abling illness which will be prospectively 
avoided unknown, but, their average du¬ 
ration and the number of nojidisabling 
illnesses and their duration is also un¬ 
known (TR 4589). 

In these circumstances, we find that 
it is inappropriate to arbitrarily establish 
a dollar value on the benefits of the 
standard relating to anticipated declines 
in worker morbidity. 

CWPS testified that, by relating esti¬ 
mates of benefits (in terms of prevent¬ 
able deaths or their equivalent) to esti¬ 
mates of the costs of compliance. It is 
passible to estimate the implicit cost 
of reduced mortality. Moreover, they tes¬ 
tified that a decision on implementing 
a proposed regulation involved accept¬ 
ance of such an estimate of the implicit 
cost as the minimum value of a life (TR 
4783). How r ever. for reasons noted above, 
we do not believe we can forcast accu¬ 
rately the amounts of annual reductions 
in mortality or morbidity that will result 
from the regulation, nor do we have an 
independent estimate or standard of the 
dollar value of life. 

Based upon the foregoing and the rec¬ 
ord as a whole, OSHA finds that com¬ 
pliance with the standard (even if the 
higher cost estimate were used) is well 
within the financial capability of the 
coking industry. Moreover, although we 
cannot rationally quantify In dollars the 
benefits of the standard careful con¬ 
sideration lias been given to the question 
of whether these substantial costs are 
justified in light of the hazards. OSHA 
concludes that these costs are necessary 
in order to adequately protect employees 
from the hazards associated with coke 
oven emissions. 

V. Summary and Explanation of the 
Standard 

The following sections discuss the in¬ 
dividual requirements of the standard. 
Each section includes an analysis of the 
record evidence, the recommendations of 
the Advisory Committee and NIOSH, and 
the policy considerations underpinning 
the decisions on the particular provisions 
of the standard. After consideration of 
all the evidence in the record, the final 
standard sets a permissible exposure limit 
to coke oven emissions of 150 ng/m n ben¬ 
zene soluble fraction of total particulate 
matter present during the destructive 
distillation or carbonization of coal. In 
addition, the standard specifies minimum 
engineering controls and work practice 
controls designed to reduce exposures to 
coke oven emissions. Additional controls 
and work practices are required where 
necessary and written compliance pro¬ 
grams must be developed. Other portions 
of the standard including those on respi¬ 
rators. protective clothing, hygiene facil¬ 
ities, and exposure monitoring have been 
revised and clarified as described in 
detail below 
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A. Scope and application . This stand¬ 
ard applies to workplaces using the proc¬ 
ess of destructive distillation or carbon¬ 
ization of coal for the production of coke. 
It covers the control of employee ex¬ 
posure to coke oven emissions and in¬ 
cludes various provisions which are 
necessary to achieve that control. “Coke 
oven emissions“ is defined in the stand¬ 
ard to mean the benzene soluble fraction 
of total particulate matter present dur¬ 
ing the destructive distillation or car¬ 
bonization of coal for the production of 
coke. Both the concept of “present” and 
the choice of the particular substance to 
be regulated are important in defining 
the scope of the standard. OSHA has 
chosen to define the standard in terms of 
the benzene soluble material “present” 
during the production of coke, rather 
than the material “generated” by the 
process as recommended by the Advisory 
Committee. The reasons are twofold. 
First, the record establishes that no an¬ 
alytical method exists by which all the 
potential sources of benzene soluble ma¬ 
terial can be determined (TR 2494), and 
since coke ovens are located in an en¬ 
vironment with many other sources of 
pollutants a precise sampling technique 
to eliminate all external interference is 
impossible and secondly, the benzene 
soluble method is one that is least likely 
to measure such extraneous sources 
(T2493-4). Therefore, while the scope 
may appear expansive, the choice of the 
substance to be regulated narrows that 
coverage with sufficient precision to pro¬ 
vide an accurate measure of employee 
exposure as well as of the effectiveness of 
the controls and work practices, (sec 
Permissible Exposure Limit). 

Industry participants were also con¬ 
cerned that employers might be cited for 
exceeding the permissible exposure limit 
in workplace areas which have not been 
associated with an excess health risk. By 
limiting the application of the permis¬ 
sible exposure limit to a defined regu¬ 
lated area, OSHA has insured that this 
will not occur. The regulated area which 
has been established is the coke oven 
battery, including top-side, pushside, 
coke-side and their machinery, the 
wharf and the screening station. All of 
these specific worksites were associated 
with the excess health risk (Ex. 20; 8-1; 
8-19; 8-29; 2-105, p. 106). It should be 
noted that the beehive ovens have also 
been established as a regulated area even 
though no epidemiological studies of this 
type of coke production have been done. 
However, since beehive ovens utilize the 
carbonization of coal for the production 
of coke, and such processes have been re¬ 
lated to excess lung cancer and other 
respiratory diseases, the decision was 
made to include them in the coverage of 
the standard. 

In accordance with section 4(b) (1) of 
the Act, this standard will not apply to 
working conditions with regard to which 
other Federal agencies have exercised 
statutory authority to prescribe or en¬ 
force standards or regulations affecting 
occupational safety and health. This 
standard is not intended to limit the 
rights under applicable statutes and reg¬ 


ulations of local, state, and federal air 
pollution and occupational safety and 
health officials to enter the regulated 
area. 

Another aspect of the applicability of 
this standard Is its relationship to the 
existing standard for coal tar pitch vol¬ 
atiles in 29 CFR 1910.1000 Table Z-l. 
The existing standard will continue to 
apply to employee, exposures to coal tar 
pitch volatiles outside of coke plants, 
such as the petroleum asphalt industry. 
Including those parts of the steel plant 
other than the regulated area. However, 
other OSHA standards, of course still ap¬ 
ply in the regulated area. (Subpart I— 
Personal Protective Equipment of Part 
1910—Occupational Safety and Health 
Standards (29 CFR 1910.132-140) con¬ 
tains requirements for eye and face pro¬ 
tection (5 1910.133), respiratory protec¬ 
tion (§1910.134), occupational head pro¬ 
tection (§1910.135), and occupational 
foot protection (§ 1910.136). Subpart j— 
General Environmental Controls (§ 1910. 
141-149) contains requirements pertain¬ 
ing to toilet facilities <§ 1910.141(c)), 
washing facilities (§ 1910.141(d)),change 
rooms (§ 1910.141(e)), and consumption 
of food and beverages on the premises 
(§ 1910.141(g))). In the event that any 
of these standards conflict with require¬ 
ments established in the new standard, 
the new requirements shall apply. 

B. Definitions. The standard contains 
fourteen definitions in order to estab¬ 
lish a working vocabulary. 

C. Permissible exposure limit. The 
standard provides that no employee in 
the regulated area may be exposed to 
coke oven emissions in excess of 150 
fig/ m 5 as determined for an eight-hour 
period. Coke oven emissions is defined as 
the benzene-soluble frac tion of total par¬ 
ticulate matter (BSFTPM) present dur¬ 
ing the destructive distillation or carbon¬ 
ization of coal for the production of coke. 
The permissible exposure limit estab¬ 
lished in this standard applies to em¬ 
ployees in the regulated area, to BSFTPM 
which is present during the destructive 
distillation or carbonization of coal for 
the production of coke, and to exposures 
for an eight-hour period. (For a discus¬ 
sion of these subjects refer to the sections 
on regulated area, scope and application, 
and exposure monitoring and measure¬ 
ment, respectively.) 

It should be noted that the measure¬ 
ment of employee exposure to BSFTPM 
is not intended to serve as the measure¬ 
ment of a single specific substance which 
is necessarily a carcinogen itself. Rather, 
it is intended that this measurement 
serve as an indicator of exposure to car¬ 
cinogenic substances present in coke 
oven emissions. The justification for us¬ 
ing an indicator substance has been ex¬ 
plained by Dr. Eula Bingham, Chairper¬ 
son of the Standards Advisory Commit¬ 
tee on Coke Oven Emissions (TR 154); 

It 18 generally agreed that coke-oven emis¬ 
sions are complex mixtures of particulates, 
vapors and gases. Multiple carcinogens and 
cocarcinogens have been identified. The pre¬ 
cise manner in which carcinogens and co- 
carcinogens and perhaps even Inhibitors in¬ 
teract to produce cancer in man Is unknown. 


Inferences may be drawn from experimental 
animals and epidemiological studies. There is 
a distinct possibility that other, as yet un¬ 
identified, carcinogens will be found and 
measured in coke-oven emissions. This type 
of Investigation is highly desirable. However, 
there is a need to have a quantitative meas¬ 
ure of the coke-oven emissions now. 

The ideal situation would be to routinely 
analyze several substances in coke-oven emis¬ 
sions. This was suggested by Dr. Eugene 8a- 
wicki (from EPA) to the cokeoven-advisory 
committee. The analytical burden and eco¬ 
nomic considerations make monitoring for 
multiple substances on a routine and fre¬ 
quent basis appear impractical. 

Therefore, the selection of indicator sub¬ 
stances appears to be the most practical. 

There is substantial support in the 
record for the concept of using an indi¬ 
cator substance in the establishment of a 
permissible exposure limit (Ex. 149, p. 
66). In light of this support and for the 
reasons stated above, OSHA has decided 
to use an indicator substance in estab¬ 
lishing a permissible exposure limit. 

According to Dr. Bingham (TR 156). 
there are four major considerations in 
the selection of an indicator substance. 
(1) It should have a reasonably good 
association with the disease, (2) it should 
be as specific as possible, (3) there should 
be a reliable analytical method avail¬ 
able, (4) the analysis should be rapid 
and not prohibitively expensive. In ad¬ 
dition, a data base from which to choose 
a permissible level of exposure for the 
indicator substance is extremely im¬ 
portant. OSHA’s choice of BSFTPM as 
the indicator stance for coke oven emis¬ 
sions is based upon these considerations. 

BSFTPM has a reasonably good asso¬ 
ciation with the health hazards which 
confront coke oven workers. The extract 
contains all of the organic materials in 
coke oven emissions that have in any 
way been implicated in the observed coke 
oven employee health problem, including 
all of the polycyclic aromatic compounds 
in coke oven emissions known to be phys¬ 
iologically active (TR 1753). It contains 
a large quantity of lower molecular 
weight polycyclic organic matter which 
have been related to the excess incidence 
of cancer among coke oven workers < TR 
1753). Furthermore, the major epidemio¬ 
logical study relating exposure to coal 
tar pitch volatiles (CTPV) to excess mor¬ 
tality and morbidity among coke oven 
workers used BSFTPM as the measure of 
employee exposure levels (Ex. 149, p. 30). 
Finally, the fact that coke oven emission 
exposure measurements have in the past 
been determined in terms of BSFTPM. 
allows for comparison for scientific pur¬ 
poses between present and previous ex- 
posu re lev els (Ex. 14; TR 1753). 

BSFTPM is reasonably specific <Ex 
149. p. 108). It is a more specific measure 
of exposure to the carcinogenic com¬ 
ponents of coke oven emissions than 
either respirable or total particulate mat¬ 
ter (Ex. 14; 149, p. 109). In fact, there is 
evidence that it more specifically esti¬ 
mates the mixture of potential carcino¬ 
genic compounds in coke oven emissions 
than do measurements of any single 
compound (TR 1752). 

BSFTPM sampling is less likely than 
sampling of other indicator substances 
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to be affected by interference from emis¬ 
sions present, but not generated from the 
destructive distillation of coal (TR 1928; 
TR 2493-4). This is because almost all 
of the BSFTPM on the coke oven battery 
Is generated from the coke oven opera¬ 
tion with the other benzene-soluble ma¬ 
terials comprising only a very small frac¬ 
tion of the total present (TR 1928). 

It should be noted that in the pre¬ 
amble to the proposed standard (Ex. la, 
p 32271), OSHA referred to this as a 
non-specific measurement. There has 
also been testimony during the rulemak¬ 
ing hearing to that effect. However, in 
consideration of the record as a whole. 
OSHA now believes that BSFTPM is spe¬ 
cific when compared to other indicator 
substances considered, particularly when 
the sample Is obtained within the specific 
confines of a coke oven battery. 

As stated in the preamble to the pro¬ 
posed standard (Ex. la. 32271), there are 
problems associated with this (and any 
other * sampling method. However, sub¬ 
sequent evidence suggests that, if a well 
defined and contr olled procedure is used, 
the results of BSFTPM exposure meas¬ 
urements are “reasonably’* accurate and 
reproducible (TR 1753). The test is “rela¬ 
tively’’ simple (TR 1752; Ex. 149, p. 108) 
and can be carried out by all employers 
large or small (TR 1753). Most employers 
already have considerable experience 
with tliis test (TR 1753), and some have 
been using this procedure since 1967 (Ex. 
2-95, p. 9, TR 1932) including use in con¬ 
nection with the present standard for 
CTPVtEx. 149, p. 110). 

A source of sampling error which may 
be encountered with other indicator sub¬ 
stances such as respirable particulate 
m atter is avoided by the selection of 
BSFTPM. Hydrogen sulfide gas which is 
present on the coke oven battery can 
react with the silver membrane filter 
used in sampling to form silver sulfide. 
The silver sulfide produced would result 
in a weighing error. However, since sul¬ 
fide is insoluble in benzene, this problem 
would not occur if a benzene-soluble de¬ 
termination is utilized (TR 1775). 

BSFTPM also fulfills the fourth crite¬ 
rion for selection of an indicator sub¬ 
stance. The test is reasonably rapid (TR 
1752), and it involves only a modest 
equipment and personnel cost (TR 1753) . 
The use of benzene in the analytical pro¬ 
cedure may create occupational health 
concerns of its own since benzene itself 
is toxic. However, it is OSHA’s belief that 
ff appropriate laboratory practices and 
procedures are employed, the potential 
hazards can be adequately reduced. 
While some have suggested alternative 
solvents such as cyclohexane, there is 
insufficient data at present to determine 
what level of a cyclohexane soluble frac¬ 
tion of total particulate matter would be 
equivalent to the level of BSFTPM estab¬ 
lished by this standard. As discussed 
elsewhere in this section the level of 
BSFTPM lias been chosen in part based 
on reference to much previous data ob¬ 
tained by an analytical method utilizing 
benzene as the solvent. Such a frame of 
reference would be lost by the selection 
ofan alternate solvent. At the same time, 
OSHA has requested NIOSH to investi¬ 
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gate the possibility of substitutes for ben¬ 
zene or alternative analytical procedures 
that would achieve the same analytical 
purpose, but not present the hazards to 
lab personnel of benzene. 

As mentioned above, there has been a 
major epidemiological study (Ex. 8-29) 
which relates exposure to different levels 
of BSFTPM to excess death among coke 
oven workers. The exposure levels wrere 
obtained by averaging exposures for each 
coke oven job category from data col¬ 
lected by the State of Pennsylvania in 
1967. The cumulative exposure was the 
product of the length of time in a par¬ 
ticular job category and the average ex¬ 
posure for that category. 

At the request of OSHA, Dr. Charles 
Land of the National Cancer Institute 
analyzed the data upon which this ear¬ 
lier study had been based in order to 
estimate what the excess risk of mortality 
from lung cancer would be at various 
levels of exposure (Ex. 82). The analysis 
incorporated tw T o models of cancer initia¬ 
tion: (1) The linear model, also known 
as the “one-hit* model. In which a single 
event, whose probability is proportional 
to dose, is required to initiate a cancer, 
and (2) the quadratic model, also known 
as the “two-hit** model, in which two 
events, whose probability is proportional 
to the square of the dose, are needed to 
initiate a cancer. It also incorporated lag 
or latent periods of zero, five, ten and 
fifteen years. The analysis provided esti¬ 
mates of lifetime (to age 85) excess risk 
of lung cancer mortality due to occupa¬ 
tional exposure to coke-oven emissions 
for a hypothetical indiv idual exposed to 
a constant (average BSFTPM) concen¬ 
tration from age 20 to age 65 or death 
for the variables discussed above. 

There Is also evidence in the record of 
the levels of BSFTPM which have been 
achieved on coke-oven batteries where a 
significant number of the required engi¬ 
neering controls and work practices have 
been instituted (Ex. 2-223). While this 
information does not place a lower bound 
on what a permissible exposure limit 
should be, it is certainly helpful in de¬ 
termining a feasible level. 

Respirable particulate matter (RPM), 
which was the indicator substance se¬ 
lected in the proposed standard, has a 
good association with the disease. RPM 
is Itself probably a cocarcinogen (Ex. 
14). Most of the polynuclear aromatic 
hydrocarbons (PNA) are concentrated 
in the RPM and RPM has a high positive 
correlation with polynuclear aromatic 
hydrocarbons (PNA) many of which are 
carcinogenic (Ex. 14). However, there 
is no epidemiological evidence establish¬ 
ing a relationship between RPM and the 
observed excess of disease among coke 
oven workers (Ex. 149, p. 93-94). It 
should be noted that the major epidemio¬ 
logical study in this area (Ex. 8-29 ) cor¬ 
related excess disease to BSFTPM ex¬ 
posure levels because the data was avail¬ 
able in that form, and correlations with 
other substances (including RPM) were 
not rejected because of biological con¬ 
siderations (TR 1013). 

RPM is considered to be a less specific 
measure of coke oven emissions than 
BSFTPM (Ex. 14). RPM measurements 
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are highly susceptible to interference 
from RPM which did not originate from 
the coking operation (Ex. 149, p. 94; 51, 
p. 5). 

The analytical method used to deter¬ 
mine RPM exposure levels is also a simple 
procedure, requiring careful handling of 
the sample and controlled humidity (Ex. 
14). Minimal training is needed for RPM 
sampling and analysis (Ex. 14). However, 
there are problems resulting from the 
blocking or plugging of the sampling 
equipment (cyclones) by coal tar aerosols 
and uncertainty over the proper sam¬ 
pling rate (TR 1776-7). Silver sulfide 
produced by the reaction of hydrogen 
sulfide gas present on the coke oven bat¬ 
tery with the silver membrane filter used 
in sampling may result in a weighing 
error (TR 1775). RPM does not have the 
advantage of allowing comparisons to 
a vast amount of previous data, as is the 
case with BSFTPM (Ex. 14). 

Analysis of RPM is more rapid than 
BSFTPM (Ex. 14). Also, it is less expen¬ 
sive than BSFTPM analysis (Ex. 14). The 
advantages and disadvantages of total 
particulate matter (TPM) as the choice 
for an indicator substance are similar to 
those discussed for RPM. Additional dis¬ 
advantages are that TPM has a low cor¬ 
relation with the PNA in the lungs; that 
TPM may contain a large portion of ex¬ 
traneous material that has nothing to 
do with carcinogenic effects; and that 
TPM is less specific than RPM (Ex. 14). 

Benzo(a) pyrene (B(a)P), which was 
the indicator substance recommended by 
the Advisory Committee, is itself a known 
carcinogen (Ex. 14). As in the case of 
RPM, there is no epidemiological evi¬ 
dence establishing a relationship between 
B(a)P and the observed excess of disease 
among coke oven workers (Ex. 149, p. 
101). There is, however, a study in the 
roofing industry relating inhalation of 
B(a)P and elevated death rates from 
lung cancer (Ex. 17; Ex. 17a). 

B(a)P is highly specific (Ex. 14). It 
might not, however, reflect total carcino¬ 
genic activity of coke-oven emissions (Ex. 
14). It has been characterized as both a 
good <Ex. 14) and bad (Ex. 149, p. 102; 
22E) indicator of carcinogenicity in 
coke-oven emissions. 

The methods of analysis for B(a)P 
have been characterized as medium to 
difficult, and requiring training (Ex. 14), 
and requiring extreme care and attention 
to detail (Ex. 21, p. 4). The analytical 
methods have been referred to as being 
reproducible (Ex. 14) and as yielding 
uncertain (Ex. 149. p. 102) and varying 
(Ex. 2-16) results. The analysis is gen¬ 
erally viewed to be time-consuming (Ex. 
21, p. 4; 149, p. 102). It is also viewed to 
be more expensive than the methods in¬ 
volving BSFTPM. RPM, and TPM (Ex. 
21. p. 7). 

As stated earlier, there is no compara¬ 
ble epidemiological study relating ex¬ 
posure to RPM, TPM, or B(a)P to the 
excess mortality of coke oven workers. 
Nor is there a study from which excess 
mortality risks, under different latency 
periods and different cancer models at 
specific exposure levels may be deter¬ 
mined. There is, however, a study (Ex. 
17; 17a> relating inhalation of B<a)P 
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and elevated mortality rates from lung 
cancer In a different occupational setting 
(roofing). There are also experiments 
which demonstrate the effect of ex¬ 
posure to various indicator substances 
on animals, although this information 
is less compelling in light of the exist¬ 
ence of human epidemiological data for 
ESFTPM. 

There is evidence in the record of ex¬ 
posure levels of RPM (Ex. 78M; 49F; 
51 A; 73A>, TPM (Ex. 28A; 73A), and 
B(a)P (Ex. 68; 74; 55) fo und o n coke 
oven batteries. Unlike the BSFTPM data 
<Ex. 2-223) these levels cannot be read¬ 
ily compared with vast amounts of ex¬ 
isting data and they do not represent 
exposures at the coke-oven batteries 
which are generally conceded to be the 
most effective in emissions control, and. 
therefore, are not as useful in deter¬ 
mining a lowest feasible level. 

While each of the possible choices of 
an indicator substance has both ad¬ 
vantages and disad vantages, OSHA be¬ 
lieves that BSFTPM is the appropriate 
indicator substance for coke oven emis¬ 
sions. This decision is based upon the 
following: 

BSFTPM has a reasonably good asso¬ 
ciation with the disease; is relatively 
specific; has a reliable analytical method 
which is sufficiently rapid, not prohibi¬ 
tively expensive, and is s ubject to mini¬ 
mal interference; and BSFTPM has a 
large data base for exposure and risk 
assessment. 

One approach for establishing a per¬ 
missible exposure level indicator sub¬ 
stance is to determine what the back¬ 
ground or ambient level is and to set the 
permissible exposure limit at that leveL 
This has the effect of creating a zero- 
exposure above background limit. This 
was essentially the approach followed by 
the Advisory Committee in arriving at 
their recommended level for exposure to 
B(a) P (Ex. 3). Tills level (0.2 ^g/M*) was 
selected as representative of high aver¬ 
age background or ambient levels of 
B(a) P in urban air as determined by the 
National Air Sampling Network of the 
EPA (Ex. 14, p. 20). Dat a on b ackground 
levels for TPM and BSFTPM are also 
available (Ex. 14, p. 20-27). The proposed 
standard correlated RPM levels to the 
known B(a)P background level (Ex./la, 
32272) based on data presented to the 
Advisory Committee and Included in its 
report (Ex. 2-174, Vol. 3; 3). 

The zero-exposure above background 
approach has been heavily criticized (Ex. 
149, p. 99). Participants have challenged 
the determination of the background 
level (Ex. 149, p. 98). the applicability of 
such a standard to employers who would 
exceed the determined background level 
without even operating their coke ovens 
(Ex. 51), and the technological feasi¬ 
bility of meeting such a standard (Ex. 
149, p. 97). 

There has also been a vigorous chal¬ 
lenge to the correlation used to determine 
a background level for RPM (TR 1755; 
1968). The determination of the correla¬ 
tion levels of B(a)P was based on seven 
B<a)P samples and fifty RPM samples 
from one coke plant (TR 142). There is 
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no data to show that the conclusions 
drawn from that one plant could be ex¬ 
trapolated to other plants (TR 240). 
The relative efficiencies of the high- 
volume and personal samplers in collect¬ 
ing B(a)P is also a significant factor in 
the correlation. It was reported that per¬ 
sonal samplers were approximately 10 
times more efficient than high-volume 
samplers (Ex. 2-157). The actual values 
were 11.7 times for samples at one plant 
and 20.5 at another (TR 214). The 
greater efficiency of 20.5 times may be 
due in part to the fact that these samples 
were collected in the summer and vol¬ 
atilization of B(a)P due to the higher 
temperature in combination with the 
high flow rate, resulted in decreased col¬ 
lection efficiency (TR 214.5). The collec¬ 
tion efficiency of personal samplers in 
relation to high-volume samplers is not 
constant. 

Only three personal samples and seven 
high-volume samples were used to calcu¬ 
late the 11.7 to 1 ratio. Only the data 
from the coke plant sampled during the 
winter were used as the data collected 
during the summer were discounted be¬ 
cause of volatilization losses. Inclusion of 
this data would have changed the collec¬ 
tion efficiency ratio to 15 to 1 (TR 1759). 

It is important to note that OSHA (as 
do the participants in the rulemaking 
pr ocess (Ex. 149, p. 109)) considers 
BSFTPM to be the same substance as the 
benzene-soluble fraction of coal tar pitch 
volatiles, at least in relation to the pro¬ 
duction of coke. Measurements involving 
the existing standard for coal tar pitch 
volatiles (29 CFR 1910.100, Table Z-l) 
have actually been measurements of 
BSFTPM (Ex. 2-110d). Therefore, OSHA 
considers that the permissible exposure 
limit of this standard and the permissible 
exposure limit of the existing standard 
are defined in terms of the same sub¬ 
stance. 

One alternative approach to the use of 
an indicator substance as a permissible 
exposure limit was to require that no 
visible emissions from the coke ovens be 
permitted. This approach was considered 
by OSHA and was rejected. As a matter 
of policy. OSHA has chosen to establish a 
permissible exposure limit rather than a 
“no visible emissions” requirement. In 
this regard it should be noted that a per¬ 
missible exposure limit is an objective re¬ 
quirement, whereas questions as to what 
constitutes a visible emission are subjec¬ 
tive. Moreover, there are risk data avail¬ 
able r egard ing various levels of exposure 
for BSFTPM, whereas no such data exists 
for visible emissions. This is not to say 
that visible emissions are to be ignored. 
To the contrary, where emissions are 
visible, the source of the emissions should 
be identified and cleaned, repaired, or 
replaced as necessary. 

A s eries of permissible exposure limits 
to BSFTPM have been considered in the 
course of the rulemaking. These range 
from a level of 0.56 mg/m* (560 ^g/m*) 
to a level of 0.05 mg/m* (50 fig/ m*) . 

The 0.56 mg/m* level has been recom¬ 
mended at different times by various in¬ 
dustry participants as representing a safe 
level of exposure (Ex. 149, p. 66; 151). 


The level is taken from the major epide- 
ml ologl cal study relating exposure to 
BSFTPM to excess mortality among coke 
oven workers (Ex. 8-29). According to 
the study, the data therein provide cer¬ 
tain rough estimates of what would con¬ 
stitute a safe level of exposure. The 
study gave an example of a worker ex¬ 
posed to less than 0.56 mg/m* for a period 
of 30 years who would accumulate 200 
mg/m 9 —months of exposure, a level 
which the data indicate would not in¬ 
crease the risk of lung cancer. The study 
concluded that a level of 0.2 mg/m* is 
probably adequate protection since it 
would allow for increased exposure of 
those workers with over 30 years of work 
experience at the coke ovens. 

At the rulemaking hearing. Dr. Red¬ 
mond, one of the authors of the study, 
explained why 0.56 mg/m* should not be 
used as a safe level of exposure. First, 
the model of carcinogenesis used in the 
study, the instantaneous cancer model, 
does not incorporate the concept of a 
latent period, which is inherent in cur¬ 
rent theories of carcinogenesis (TR 421 >. 
Dr. Redmond reported that analysis of 
the data using a latent period model lead 
to the conclusion that there was no ex¬ 
posure level that could be considered safe 
(TR 422). 

Second, even accepting the instantane¬ 
ous cancer model as used in the study, 
there was an insufficient number of white 
workers in the population to permit in¬ 
dependent verification of the lung cancer 
excess that had been observed for blacks 
(TR 422). 

Hiird, the excess cancer risk reported 
for coke oven workers was relative to the 
rates for the steelworker population. The 
lung cancer rate of the steelworker popu¬ 
lation tends to be the same as other 
Allegheny County (site of the study) 
populations, yet steelworkers tend to 
have higher lung cancer rates than the 
United States population as a whole (TR 
1014). Hence, even if a level of 0.56 mg/m 1 
would reduce the risk of lung cancer for 
coke oven workers to that experienced by 
the steelworkers, coke oven workers 
would still be at a greater risk than the 
United States population as a whole. 

Fourth, the time period of 30 years 
upon which 0.56 mg/m 3 was based was 
used only by way of example (TR 1013), 
and in no way represents the maximum 
time that many workers spend in the 
coke oven environment (T 1014). As 
mentioned in the study itself; a lower 
level would be required to protect work¬ 
ers who were employed longer than 30 
years (Ex. 8-29). 

Fifth, the 0.56 mg/m 5 level is based 
upon the fact that the cumulative expo¬ 
sure interval of less than 200 mg/m’— 
months exhibits no increased risk (Ex. 
8-29). However, the value for the lung 
cancer rate for each interval is the aver¬ 
age weight for the entire interval, and it 
1s customary to use the mid-point of each 
Interval as representing the average ex¬ 
posure (TR 1012). By taking the mid¬ 
points of the sub-intervals listed (Ex. 
8-29, Table V), and weighting for the 
number of employees within each of these 
Intervals, it can be determined that the 
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xverage exposure for the interval is 77 
mg/m*—months (TR 1012). Following 
r he customary practice of using the mid¬ 
point determined average exposure (77 
mg/m’—months) would reduce the 
safe” exposure for a 30-year period of 
o.56 mg/m* by a factor of 77/200 to ap¬ 
proximately 0.22 mg/m* (TR 1012-3). 

Finally, two sets of exposure data were 
available for use in this study, one from 
the State of Pennsylvania, which was 
i.sed. and the other from AISI (TR 
1013) The exposure levels of the AISI 
data were consistently lower than the 
levels used in the study (Ex. 8-18, Table 
vn-3; T1013). Had these lower exposure 
levels been used in the study, then the 
average exposures of the intervals would 
have been correspondingly lower (TR 
1013). Hence, the 0.56 mg/m 8 level which 
was derived by dividing 200 mg/m 8 — 
months by 360 months (30 years) would 
also have been correspondingly lower. 

Dr. Land’s analysis of the excess risk 
associated with exposure at the 0.56 
mg/m* level also reveals that this is not 
even close to a safe level (Ex. 82, Table 
3). At an exposure level of 0.5 mg/m*, 
(the closest lower level examined to the 
suggested 0.56 mg/m*) from age 20 to age 
65 or death, assuming a linear dose-re¬ 
sponse, with a dose model incorporating 
zero, five, ten and fifteen year lag pe¬ 
riods the estimated excess risks are 
0.0468. 0.0510, 0.0593, and 0.0708 respec¬ 
tively with relative risks of 99% to 151% 
greater than the normal lifetime risk of 
lung cancer mortality (Ex. 83, Table 3). 
Assuming a quadratic dose-response, at 
the same exposure level, for the same lag 
periods the estimated excess risks are 
0.0179, 0.0222, 0.272, and 0.0372 respec¬ 
tively (Ex. 82, table 3). The relative risks 
for this model run from 38% to 79% 
greater than normal risk (Ex. 82, 
Table 3). 

On the basis of Dr. Redmond’s ex¬ 
planation of the reasons for not using 
0.56 mg/m* as a safe exposure level, the 
calculation by Dr. Land of the excess 
risks of lung cancer associated with ex¬ 
posure at this level, and the evidence in 
the record demonstrating the feasibility 
of reducing exposures to significantly 
lower levels, OSHA rejects the sugges¬ 
tion that setting the permissible exposure 
limit at 0.56 mg/m* BSFTPM would pro¬ 
vide an adequate measure of employee 
protection. 


The existing standard (29 CFR 1910. 
1000, Table Z-l for the benzene-soluble 
fraction of coal tar p itch volatiles, which 
L viewed as BSFTPM, sets a maximum 
permissible exposure at 0.2 mg/m a (200 
ug/m 1 ). The criteria Document (Ex. 

’J?' included a recommenda¬ 
tion that the existing standard for coal 
i Pitch volatiles be retained as an in¬ 
dex of workers’ exposure and as a meas¬ 
ure of the effectiveness of engineering 
controls and operating procedures. As 
noted eariier. Dr. Redmond concluded 
u.it her study indicated that this was 
probably an adequate level of protec- 
i 8-29, p. 388). In fact, the re- 
, of the ° 56 mg/m* (560 
) le , vel Usin g the customary mid- 
pouu analysis resulted in a level of ap- 
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proximately 0.22 mg/m* (220 ug/m*) 
(TR 1012-3). However, Dr. Redmond did 
report that analysis of the data using a 
latent period model led to the conclu¬ 
sion that there was no exposure level 
that could be considered safe (TR 422). 

The analysis performed by Dr. Land 
supported this conclusion (Ex. 82, Table 
3). At all of the investigated exposure 
levels (.05-1.00 mg/m* BSFTPM), dose 
models (0. 5, 10 and 15 year lag) and 
dose-response models (quadratic and 
linear) a statistically significant excess 
risk of lung cancer (Ex. 82, Table 3) 
was found. For example, according to 
Dr. Land’s calculation (Ex. 82, Table 3), 
assuming a quadratic dose-response 
model and latency periods of zero, five, 
ten, and fifteen years, the excess risks 
of lung cancer associated with OSHA’s 
current standard of 0.2 mg/* are 0.0029, 
0.0036, 0.0045 and 0.0061 respectively. 
The corresponding relative risks are 
6.2%. 7.7%, 9.5%, and 13.1% greater 
than the normal risk. Assuming a linear 
dose-response model, the excess risks for 
the same latency periods are 0.0191, 
0.0209, 0.0244, and 0.0294 respectively 
with corresponding relative risks of 
41%, 45%, 52%, and 63% greater than 
the normal risk. 

Putting the above calculations into 
more general terms, Dr. Land said (TR 
3858>. 

Ah a final statement, I would Just also 
point out that It has not been my task 
to weigh the costs of reducing coke oven 
emissions against excess risks associated 
with not doing so; but it is possible to 
note from these analyses that the estimated 
excess risks corresponding to average coal 
tar pitch volatile levels around .2 milligrams 
per cubic meter of air, which, I believe, cor¬ 
responds roughly to the proposed standard, 
are not negligible, even for those dose 
response models and latency assumptions 
that give the smallest estimates of risk. 

Then from the point of view of choos¬ 
ing a safe level of exposure, the permis¬ 
sible exposure limit should be set at 
zero. However, based on the evidence in 
the record. OSHA does not believe that 
a zero standard for exposure to coke 
oven emissions is technologically feasi¬ 
ble. In fact, it is clear that for any of 
the indicator substances considered, 
certain quantities of each substance are 
present in the ambient environment as 
a result of natural phenomena and as 
artifacts of human activity. 

The Advisory Committee recognized 
this issue and proposed that the stand¬ 
ard be set at a level equivalent to “back¬ 
ground” for B(a)P as the next best ap¬ 
proach to a zero standard. The Chair¬ 
person of the Committee explained this 
approach as follow's (Ex. 14): 

Since coke oven emissions are carcino¬ 
genic and there is no scientific data to 
demonstrate that there is a safe level of 
exposure to carcinogens the basis of this 
standard must be "no exposure." It is true, 
however, that in the ambient environment, 
there are certain compounds arising from 
various combustion processes which are the 
same as those arising from coking opera¬ 
tions. 

The basis of this standard is no permis¬ 
sible exposure over background levels as 
measured In representative urban environ- 
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ments removed from the influence of coke 
oven emissions • • •. 

This limit is based on an evaluation of the 
beet available scientific evidence, and on a 
judgment that the health and safety of em¬ 
ployees must be protected to the fullest pos¬ 
sible extent. 

The proposal, while based on a differ¬ 
ent indicator substance from B(a)P 
was an effort to establish a respirable 
particulate standard roughly equivalent 
to background consistent with the Ad¬ 
visory Committee recommendations. 

While a permissible exposure limit 
equal to zero plus background would rep¬ 
resent the lowest level theoretically pos¬ 
sible, OSHA believes that the record 
shows such an approach is not feasible. 
Even if such a number could be deter¬ 
mined, achieving a standard of zero plus 
background would require that the emis¬ 
sions from a coke oven be effectively zero 
so as not to increase employee exposure 
above background levels. There has been 
no evidence presented that would con¬ 
vince OSHA that such a complete elimi¬ 
nation of coke oven emissions can be 
achieved by existing or future technology. 

OSHA finds that the determination of 
an appropriate permissible level of em¬ 
ployee exposure to coke oven emissions 
relies in part on the record of this pro¬ 
ceeding and in part on policy considera¬ 
tions which lead the Agency to conclude 
that In dealing with a carcinogen or 
other toxic substance for which no safe 
level of exposure has been demonstrated, 
the permissible exposure limit must be 
set at the lowest level feasible. Such a 
determination involves a measure of sub¬ 
jective judgment which OSHA believes 
is justified by the nature of the hazard 
being dealt with and the intent of the 
Act. Section 6(b) 5 provides that the 
standards for toxic substances shall be 
feasible. That section further provides 
that: 

In addition to the attainment of the high¬ 
est degree of health and safety protection 
for the employee, other considerations shall 
be the latest available scientific data in the 
field, the feasibility of the standards, and 
experience gained under this and other 
health and safety laws. 

OSHA has determined that 150 ug/m* 
is the level which most adequately as¬ 
sures, to the extent feasible, the protec¬ 
tion of coke oven workers. Several fac¬ 
tors have been considered in making this 
determination and are discussed below. 

The estimated excess risks of lung can¬ 
cer mortal ity d ue to occupational expo¬ 
sure to BSFTPM at the 150 /ig/m a level 
are less than the risks from exposure at 
the level of the existing standard, 0.2 
mg/m* (200 A*g/m‘) according to inter¬ 
polations performed by OSHA from Dr. 
Land’s calculations (Ex. 82, table 3>. 
Thus, for the same hypothetical indi¬ 
vidual that has been used In the pre- 
ceeding examples, assuming a linear 
dose-response model and latency periods 
of zero, five, ten and fifteen years, the 
excess risks at the 150 /»g/m* level of ex¬ 
posure are 0.0145, 0.0159, 0.0184. and 
0.0223, respectively. The corresponding 
relative risks of 1.034, 1.043, 1.053, and 
1.477 times the normal risk. Assuming a 
quadratic dose-response model, the ex- 
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cess risks are 0.0016, 0.0020, 0.0025, and 
0.0034 respectively, with corresponding 
relative risks of 1.034, 1.043, 1.053. and 
1.072 times the normal. The lowering of 
the permissible exposure limit clearly 
represents a lowering of the risks associ¬ 
ated with exposure to coke oven emis¬ 
sions. 

The level of 150 jig/m 3 is a feasible one. 
Although the industry generally has 
failed to utilize emissions control tech¬ 
nology which has been available for some 
time (e.g. stage charging has been in ex¬ 
istence since 1961 (Ex. 2-37c; 2-19)) and 
have exceeded the existing permissible 
exposure limit of 0.2 mg/m* (Ex. 68), ex¬ 
posure levels below 150 /tg/m 8 have been 
reached at various times on various bat¬ 
teries for various job classifications (Ex. 
49E; 51 A; 2-146; 2-223). 

The strongest evidence of this per¬ 
formance is the NIOSH study of U.S. 
Steers Fairfield, Alabama plant (Ex. 2- 
223, table 1). For all of the seven job 
categories tested, on at least one of the 
three days during which samples were 
taken, exposure levels were below the 150 
/zg/m" level. Three job categories (larry- 
man, cokeside helper, and quench car 
operators) registered below this level on 
two days. Furthermore, for three of the 
job categories (pushside door machine 
operator, pushside helper, and quench 
car operator) no detectable level of ex¬ 
posure was measured. OSHA is mindful 
that many of the measurements taken 
by NIOSH at Fairfield show levels above 
150 fig/m*, however, the Agency believes 
that the lower measurements are a strong 
indication that these levels are attain¬ 
able. 

OSHA recognizes that Fairfield is gen¬ 
erally considered to be the best coke 
plant in terms of controlling emissions. 
In fact, EPA uses Fairfield as a data base 
for their new source performance stand¬ 
ards for coke plants (TR 1971). However, 
even Fairfield does not utilize all of the 
specific engineering controls that OSHA 
believes are effective in reducing expo¬ 
sures and have been required in tills 
standard. For example, Fairfield has no 
flltered-air cabs or standby pulpits (TR 
2066). Nor does Fairfield have all of the 
additional controls that are not specifi¬ 
cally required, but may be helpful, such 
as canopies to capture and remove door 
emissions (TR 3078). OSHA believes, 
therefore, that by utilizing all of the re¬ 
quired controls and additional existing 
controls, Fairfield could be doing even 
better. 

OSHA also believes that other coke 
plants can follow Fairfield's lead. Fair- 
field is a rehabilitated battery (Ex. 4IA), 
which suggests that existing batteries can 
likewise be rehabilitated to perform with 
similar success. New batteries should be 
able to do even better, since they are 
not faced with the space, design and 
other constraints sometimes imposed by 
rehabilitation of a battery. 

Furthermore, as the Courts of Appeals 
have emphasized, OSHA is not restricted 
by the status quo. Standards may be set 
which require improvements in existing 
technologies or which require the devel¬ 
opment of new technology, and OSHA is 
not limited to setting standards based 
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solely on devices already fully developed 
(see e.g.. Society of Plastics Industry v. 
U.S. Department of Labor , 509 F. 2d 301 
(c.A.2, 1975) cert, denied). 

OSHA agrees with the statement of 
David J. Burton, the contractor who per¬ 
formed the technological and economic 
feasibility studies, that “• • • implemen¬ 
tation of the standard and of efforts to 
control employee exposure will undoubt¬ 
edly create an atmosphere in which new 
and innovative control technology will 
be developed.’* (Ex. 116, p. 4). 

In fact, there is new and innovative 
control technology looming on the hori¬ 
zon. For example, there was extensive 
testimony at the rulemaking hearings on 
the effectiveness and feasibility of new 
door sealing techniques which may lead 
to the almost total elimination of door 
leaks (Ex. 30; 66F; Ex. 144, App. A, p. 
77). As another example, there was testi¬ 
mony regarding new techniques for the 
quenching of coke which could greatly 
reduce the emissions resulting from the 
pushing process (Ex. 30; 33; 33D). Fur¬ 
ther, there was testimony concerning 
alternative methods of coke production 
(Ex. 2-61, p. 128-160). 

OSHA has carefully considered the is¬ 
sue of economic feasibility in the course 
of this rulemaking and is convinced that 
the control measures which are necessary 
for the reduction of employee exposure to 
the permissible exposure limit are well 
within the economic capabilities of the 
industry (see Economics). Therefore, 
OSHA finds that the level of 150 ug/m* is 
economically, as well as technologically, 
feasible. 

Therefore, pursuant to OSHA’s au¬ 
thority to force technology and in con¬ 
sideration of the evidence of new tech¬ 
nology looming on the horizon. OSHA has 
determined that it is appropriate to allow 
for the factor of technology forcing in 
ascertaining that the 150 ug/m* level is 
feasible. OSHA believes that this level is 
not infeasible by virtue of being at or 
below background levels, which would 
effectively require the emission-free 
operation of coke ovens. The reasons for 
this are three-fold. First, the National 
Air Sampling Network estimate of 
benzene-soluble organic matter back¬ 
ground levels (approximately 10 ug/m*) 
is significantly lower than the permis¬ 
sible exposure limit (Ex. 14). These meas¬ 
urements are, however, taken with dif¬ 
ferent samplers. (high volume) and over 
a longer (24 hour) time period, and may 
not be directly translatable to sampling 
methods which are required by the stand¬ 
ard. Second, the measurement of "no de¬ 
tectable levels” at Fairfield suggests that 
background falls below the limit of de¬ 
tectability (approximately 20 ug/m 3 ) of 
the sampling method (Ex. 2-223>. Third, 
as stated earl ier, there is general agree¬ 
ment that BSFTPM is the indicator sub¬ 
stance whose measurement is least af¬ 
fected by interference from background 
(TR 1928; TR 2493-4). It should be noted 
that OSHA acknowledges that the 150 
ug/m* level is not absolutely safe and 
that the risks associated with lower levels 
of exposure which were considered (e.g. 
50 ug/m 3 and 100 ug/m 8 ) are correspond¬ 
ingly lower. However, as an exercise of 


rational Agency discretion, OSHA has 
determined that based upon the evidence 
available at this time, a permissible ex¬ 
posure limit lower than 150 ug/m 8 may 
not be feasible. This, of course, does not 
preclude the possibility that the level will 
be lowered in the future if the evidence 
available at that time establishes that it 
would be feasible to do so. 

D. Regulated areas. The final standard 
requires that regulated areas (RA) be 
established and access thereto be limited 
to authorized persons. One purpose of 
this section is to serve as a mechanism 
for instituting other requirements, sucli 
as, exposure monitoring, medical surveil¬ 
lance. employee training, their corre¬ 
sponding recordkeeping requirements, 
the posting of precautionary signs, wash¬ 
ing and showering, and the prohibition of 
certain activities. 

The medical surveillance requirements 
apply to employees who are employed in 
the RA for 30 days in a year. The em¬ 
ployee information and training pro¬ 
vision apply to employees working in the 
RA. The precautionary signs mandated 
in this standard are required to be posted 
in the RA. Employees working in the RA 
are required to wash their hands and face 
prior to eating, and to shower before 
leaving at the end of the work shift. The 
presence or consumption of food or 
beverages, except water, and the applica¬ 
tion of cosmetics are prohibited in the 
RA except in certain designated areas. 

Another purpose of this section of the 
standard is to aid in limiting exposure 
to coke oven emissions. By limiting access 
to the RA to authorized persons, the 
standard requires the employer to pre¬ 
vent those persons who are not au¬ 
thorized to enter the RA from doing so 
and thereby being exposed to coke oven 
emissions. This affirms the practice that 
some industry members report is already 
in effect (TR 2433 and Ex. 5A-3, p4). The 
standard (paragraph (k)) also requires 
the employer to train all authorized per¬ 
sons who are employed in the RA in the 
steps necessary to protect themselves 
acainst exposures to coke oven emissions. 

In requiring the establishment of the 
RA’s and limiting access thereto, the 
standard follows the approach of the 
Advisory Committee (Ex. 3, p. 15), the 
proposed standard (Ex. la, p 32273). and 
various participants (Ex. 5A-21, p 5). It 
is also consistent with various sections 
of the NIOSH Criteria Document recom¬ 
mendations (Ex. 2-18, pp 1-5, 8, 9, ID. 
which are related to specific work areas. 

For by-product ovens, standard es¬ 
tablishes the whole coke oven battery 
including topside, pushside, coke side 
and their machinery, the battery ends, 
the screening station, and the wharf as 
the RA. This is based upon the epidemio¬ 
logical evidence which has established a 
link between exposure to coke oven emis¬ 
sions at various specific work areas of 
the coke plant and an increase incidence 
of morbidity and mortality (Ex. 20. 8-1# 
8-19, 8-29). It should be noted that the 
employees working at the screening sta¬ 
tion and wharf were categorized as side 
oven workers (an increased risk group 1 
in the coke oven worker mortality stud¬ 
ies (Ex. 2-105, p. 106; 20-J). Addltion- 
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ally there is evidence that coke oven 
omissions, are present in these areas <TR 
3374, 3375). Therefore, they have been 
specifically delineated as part of the HA. 
OSHA recognizes that at some coke 
plants, the screening station may not be 
located adjacent to the rest of the coke 
oven battery. However, OSHA has de¬ 
cided that as a matter of policy, the RA 
shall include the screening station. This 
is to insure full application of the impor¬ 
tant provisions triggered by employment 
in the RA. No such problem exists re¬ 
garding the wharf, since it is necessarily 
adjacent to the coke oven battery. 

The RA also includes the beehive 
oven(s) and its machinery. This method 
of coke production involves the carboni¬ 
zation of coal and results in coke oven 
emissions being present during the proc¬ 
ess. (Ex. 80; 149, Ref 1). Since employees 
on a beehive coke oven are exposed to 
coke oven emissions. OSHA has deter¬ 
mined that it is appropriate to ensure 
that these workers receive the full bene¬ 
fit of the various protective provisions of 
the standard, such as medical surveil¬ 
lance and employee training. Defining 
the beehive oven(s) and its machinery 
as an RA is the mechanism by which 
these requirements are instituted. 

The proposed standard established the 
same specific regulated areas including 
beehive oven(s) and its machinery as 
the standard does, except that the 
screening station was not specifically in¬ 
cluded in the proposal (Ex. la p 32278). 
The Advisory Committee also recom¬ 
mended that the specific areas detailed 
in the final standard be established as 
the RA. Neither the beehive oven(s) and 
its machinery nor the screening station 
were specifically mentioned, but the RA 
requirement which included “all areas 
integral to the coke oven operations” is 
sufficiently broad to be interpreted to 
include them. (Ex. 3 p 15). 

Both the proposed standard and the 
Advisory Committee report also estab¬ 
lished “any coke plant work area where 
the permissible exposure limit is exceed¬ 
ed'’ as an RA <Ex. la. p 322278; 3, p 15). 
The final standard does not follow that 
approach. The permissible exposure limit 
of this standard only applies in the RA. 
<See discussion of Permissible Exposure 
Limit). Any area where the permissible 
exposure limit could be exceeded, would, 
by definition already be a part of the RA. 
Areas of the coke plant outside of the 
RA are covered by the existing CTPV 
standard. <See discussion of Scope and 
Application) 

.The proposed standard and the Ad¬ 
visory Committee recommendation re¬ 
quired that a daily roster of all persons 
who enter the RA be made and main¬ 
tained for at least forty years or the du¬ 
ration of employment plus 20 years 

oo!)o ever is lon ^ er fEx * la. p. 32278, 
•*2*.80; 3. p. 15). The final standard does 
not require that a roster be kept. 

OSHA agrees with the view of various 
participants that rosters would be of no 
ln limiting access to the coke oven 

attery <TR 2433); that other records 
L as medlca l records and results of 
exposure monitoring required by the 


standard would provide more useful in¬ 
formation and obviate the need for a 
roster <TR 2434); and, that since in 
practice, only authorized persons are al¬ 
lowed on the coke oven battery (TR 
2433). a roster would not be necessary 
in order to determine to which employ¬ 
ees other requirements of the standard 
would apply. 

E. Exposure monitoring and measure¬ 
ment. The standard requires each em¬ 
ployer who has a place of employment 
where coke oven emissions are present 
to monitor employees in the regulated 
area to measure their exposure to coke 
oven emissions oven an eight hour pe¬ 
riod without regard to the use of respi¬ 
ratory protection. Section 6(b) (7) of the 
Act (29 U.S.C. 655) mandates that any 
standard promulgated under subsection 
6<b) shall, where appropriate, provide 
for monitoring or measuring employee 
exposure at such locations and intervals, 
and in such manner as may be neces¬ 
sary for the protection of employees. 
There are various reasons which make 
it appropriate for employers to measure 
employee exposure to coke oven emis¬ 
sions. 

First, employers have a legal obliga¬ 
tion imposed by this standard to ensure 
that their employees are not exposed to 
coke oven emissions above the permis¬ 
sible exposure limit of 150 ng/m\ Expo¬ 
sure monitoring informs the employer 
whether that obligation is being met. 
Second, if the employer determines that 
employee exposures exceed the permis¬ 
sible exposure limit, then there is an 
obligation to institute engineering and 
work practice controls, in order to re¬ 
duce exposures to a permissible level of 
exposure. Hence, exposure monitoring 
evaluates the effectiveness of the instal¬ 
lation of engineering and w r ork practice 
controls and informs the employer 
whether additional controls need be in¬ 
stituted. Third, if the permissible expo¬ 
sure limit is exceeded even after the 
specifically required and the additional 
engineering and work practice controls 
have been instituted, then there is an 
obligation to use respiratory protection 
to reduce exposures to a permissible level 
of exposure. Moreover, the selection of 
a particular respirator depends on the 
level at which employees are being ex¬ 
posed. Therefore, exposure monitoring is 
necessary in order to determine whether 
respiratory protection is required at all. 
and if so, which respirator is to be 
selected. 

Fourth, section 8'c) (3) of the Act <29 
U.S.C. 667) requires employers to 
promptly notify any employee who has 
been or is being exposed to toxic mate¬ 
rials or harmful physical agents at levels 
w'hieh exceed those prescribed by an 
applicable occupational safety and 
health standard and to inform such em¬ 
ployee of the corrective action being 
taken. Exposure monitoring is necessary 
in order to determine whether employees 
are being exposed to coke oven emissions 
(which contain carcinogenic constitu¬ 
ents) at levels exceeding that prescribed 
by this standard and therefore should 
be notified as required by the Act. 


Finally, the results of exposure moni¬ 
toring are part of the information which 
is supplied to the physician. 

The need to conduct exposure moni¬ 
toring was generally accepted by par¬ 
ticipants in the rulemaking process (Ex. 
144, p. 110; Ex. 1477, p. 12; TR 1781». 
A requirement that monitoring be done 
was included in both the proposed stand¬ 
ard (Ex. la, p. 32278) and the Advisory 
Committee's report (Ex. 3. p. 25-9). In 
view of this support and for the reasons 
stated above, the standard establishes a 
requirement for employers to monitor 
employee exposure to coke oven emis¬ 
sions. 

This requirement is limited to em¬ 
ployers who have a place of employ¬ 
ment where coke oven emissions are 
present. <For a discussion of this limi¬ 
tation see the Scope and Application sec¬ 
tion). The requirement is also limited 
to employees in the regulated area. Since 
the permissible exposure limit applies 
only in the regulated area, and many of 
the reasons for requiring exposure moni¬ 
toring involve employee exposure rela¬ 
tive to the permissible exposure limit, 
the requirement has been so limited. 

The standard requires that the meas¬ 
urements be made by monitoring which 
is representative of each employee’s ex¬ 
posure to coke oven emissions over an 
eight-hour period without regard to the 
use of respiratory protection. Exposure 
measurements for each individual em¬ 
ployee would, of course, be the best indi¬ 
cation of that employee’s exposure. How¬ 
ever, this may be too burdensome, as 
some industry participants have sug¬ 
gested <TR 773; 1794; 1799; 1966; 2142). 
Monitoring which is truly representative 
of an employee’s exposure w*ould provide 
the necessary information and in many 
instances would involve fewer samples 
(TR 1795). The Advisory Committee rec¬ 
ommendation (Ex. 3. p. 26) and the pro¬ 
posed standard (Ex. la, p. 32278> both 
included provisions for representative 
monitoring, and there was general sup¬ 
port for the concept. In view of this sup¬ 
port and in order to reduce the burden 
on employers without sacrificing the 
necessary information, the standard re¬ 
quires representative monitoring. It 
should be noted that individual exposure 
measurements would certainly be con¬ 
sidered to be representative and are not 
precluded by this requirement. 

Tlie employee exposure measurements 
are to be made without regard to the use 
of respiratory protection. In order to use 
the results of exposure monitoring to 
evaluate the effectiveness of the required 
engineering and work practice controls, 
to determine whether additional controls 
must be instituted, and to ascertain 
which, if any. respirator must be used, 
it is necessary to know’ employee exposure 
levels without the use of respiratory 
protection. 

The standard requires the employer to 
collect full-shift personal samples in¬ 
cluding at least one sample during each 
shift for each job classification within 
each coke oven battery. All of these re¬ 
quirements are intended to ensure that 
the monitoring is truly representative of 
an employee s exposure. 
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It is OSHA policy to monitor exposures 
by taking personal samples whenever 
possible. Area samples are generally not 
as direct a measure of employee exposure 
as are personal breathing zone samples. 
The Advisory Committee recommended 
personal samples (Ex. 3, p. 25) and the 
proposed standard also followed that ap¬ 
proach (Ex. la, p. 32278). 

Exposure conditions on a coke oven 
battery vary from shift to shift (TR 
2809 >. At least one sample is to be taken 
during each shift in order to ensure that 
exposure measurements represent expos¬ 
ures of employees on all shifts. The 
samples are to be full-shift samples in 
order to ensure that the measurements 
do not include parts of more than one 
shift in representing the exposure of an 
employee who works only one shift and 
to give a more accurate indication of an 
employee’s average exposure during a 
work shift than would sampling for less 
than a full shift. Short term samples 
would tend to be affected by the vari¬ 
ability of coke oven emissions associated 
with different parts of the coking cycle. 
Full-shift samples tend to average out 
these variations since the sampling pe¬ 
riod would cover many, or all parts of 
the coking cycle. The Advisory Commit¬ 
tee recommendation essentially followed 
this approach (Ex. 3, p. 25). The pro¬ 
posed standard did not address these 
issues. The standard has added these 
requirements for the reasons stated 
above. 

OSHA recognizes that it takes time to 
issue and retrieve the samplers and that 
a full eight hour sample may not be pos¬ 
sible. Therefore, full-shift samnling is de¬ 
fined to mean sampling for at least seven 
continuous hours. This does not, how¬ 
ever, alter the requirement that the 
monitoring be representative of each em¬ 
ployee’s exposure over an eight-hour pe¬ 
riod. If the emplover samples for less 
than eight (but at least seven) hours, 
then the average exposure determined 
for tlie sampling period must be used as 
the employee’s exposure for an eight- 
hour period, the time period required by 
the proposed standard (Ex. la 32278 > 
and recommended by the Advisory Com¬ 
mittee (Ex. 3 p. 25). 

Since exposure conditions also vary 
rrom job to job (Ex. 8-29, Table II) and 
from battery to battery (Ex. 2-223). 
monitoring which is to be representative 
of an employee’s exposure should gen¬ 
erally not include exposure measure¬ 
ments from more than one job classifi¬ 
cation or from more than one batterv. An 
exception might be repair or mainte¬ 
nance personnel who work in the same 
general area and on more than one bat¬ 
tery during a shift. In such cases, it may 
be possible to construct a representative 
sampling scheme including several job 
classifications. The exposure conditions 
within each job classification should 
generally be similar enough, however, so 
that the exposure measurement of one 
employee would be representative of 
other employees with that same job 
classification on the same coke oven bat¬ 
tery on the same work shift. Therefore, 
the standard requires samples to be col¬ 
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lected for each job classification within 
each coke oven battery. 

The standard li$ts examples of specific 
job classifications which must be sampled 
as part of a representative monitoring 
scheme. The list is taken from the major 
epidemiological study of coke oven work¬ 
ers (Ex. 8-29, Table I). The intent of 
providing examples of job classifications 
is to indicate the degree of specificity of 
classification which is necessary for rep¬ 
resentative monitoring. For example, the 
job classification of coke oven worker 
would be too broad to be meaningfully 
representative. Likewise, the classifica¬ 
tions of topside and side oven worker 
would also be too broad. OSHA recognizes 
that job classifications are not uniform 
throughout the industry (Ex. 8-29, p. 
383), but the Agency does feel that em¬ 
ployers will be able to develop their own 
classifications of equal specificity by 
reference to the examples provided. 

The Advisory Committee report (Ex. 
3 p. 26. 28) included a requirement that 
each job classification be sampled. Only 
the larry car operator and lidman were 
specifically mentioned, however. The pro¬ 
posed standard did not include details for 
a representative monitoring scheme (Ex. 
la, 32278). The standard requirements 
for the content of the representatives 
scheme, including specific job classifica¬ 
tions have been added for the reasons ex¬ 
plained above. 

The standard requires that employers 
repeat the required monitoring and 
measuring of employee exposure at least 
every three months. The monitoring must 
be done at least this often in order to de¬ 
tect seasonal variations in exposure con¬ 
ditions (TR 168; 1798; 2809-2810). An¬ 
nual or semi-annual monitoring, as some 
participants have suggested, would not 
account for this important environ¬ 
mental variable. Of course, the standard 
does not preclude the employer from 
monitoring more frequently. However, 
more frequent monitoring is not required 
for two reasons. First, substantial 
changes in exposure conditions are not 
generally expected to occur from month- 
to-month (TR 2143). Second OSHA 
agrees with industry participants that 
more frequent periodic monitoring would 
be too burdensome (TR 773; 1794; 1966; 
2142). This is a departure from the ap¬ 
proach followed in the proposed stand¬ 
ard (Ex. la, p. 32278) which required 
periodic monitoring at least every three 
months if the initial determination were 
at or below the permissible exposure 
limit; however, if the initial determina¬ 
tion were above the permissible exposure 
limit, then monitoring was required at 
least monthly. The shift to less frequent 
monitoring was made for the reasons 
explained above. 

The proposed standard also provided 
that employers could switch from 
montlily to quarterly monitoring if two 
consecutive measurements were below 
the permissible exposure limit (Ex. la. 
p. 32278>. The standard deleted this pro¬ 
vision because now all periodic monitor¬ 
ing is required at least quarterly. 

The Advisory Committee recommended 
that monitoring of RPM be done semi¬ 


annually and, monitoring of B(a)P and 
various polynuclear aromatic hydrocar¬ 
bons be done annually. (Ex. 3, p. 25-27.) 
The standard requires monitoring of a 
different substance for the reasons ex¬ 
plained in the discussion of Permissible 
Exposure Limit. The decision to require 
more frequent monitoring than the Ad¬ 
visory Committee recommended was 
made in order to detect the seasonal 
variations, as explained above, so that 
the purposes (for which monitoring is 
required) may be accurately and prompt¬ 
ly effectuated. 

The standard requires that whenever 
there has been production, process, or 
control change which may result in new 
or additional exposures to coke oven 
emissions, or whenever the employer has 
any other reason to suspect an increase 
in employee exposure, the employer shall 
repeat the required monitoring and 
measurements for those employees af¬ 
fected by such change or increase. A re¬ 
determination which was also included 
in the proposed standard (Ex. la, p. 
32278) and the Advisory Committee re¬ 
port (Ex. 3, p. 27) is required in order to 
ensure that the most recent monitoring 
accurately represents the existing ex¬ 
posure conditions. This is necessary so 
that the employer may take the appro¬ 
priate actions such as providing the ap¬ 
propriate respiratory protection. 

The standard, as the proposed stand¬ 
ard (Ex. la. p. 32278) did and as the 
Advisory Committee report essentially 
did (Ex. 3, p. 28), requires an employer 
to notify each employee in writing of 
that employee’s representative exposure 
measurement within five working days 
after receipt of the results of any re¬ 
quired measurement. Section 8(c)(3) of 
the Act (29 U.S.C. 667) requires employ¬ 
ers to promptly notify an employee who 
is exposed in excess of the permissible 
exposure limit. The standard extends 
that right to employees exposed at or 
below the limit and clarifies the time 
period involved. OSHA believes that in¬ 
forming employees of their exposure 
measurement at or below the permissible 
exposure limit contributes to their under¬ 
standing of their work and its attendant 
hazards. The success of an emissions con¬ 
trol strategy that so intimately involves 
worker cooperation is highly dependent 
on such understanding (Ex. 2-18, p. I- 
11). A period of five working days is felt 
to be a reasonable time in which to notify 
the employees. The Advisory Committee 
recommended that employees be notified 
immediately, but did not require that the 
notification be in writing (Ex. 3. p. 28* 
The five day limit fulfills the statutory 
requirement of promptness, yet accom¬ 
modates the need to allow time for the 
written notification, which is intended to 
provide objective evidence of compliance 
with this provision, to be completed. 

Section 8(c)(3) of the Act (29 U.S.C. 
667) also provides that whenever meas¬ 
urement results indicate that an em¬ 
ployee is exposed in excess of the per¬ 
missible exposure limit, the employer 
must also notify the employee of the cor¬ 
rective action being taken to reduce ex¬ 
posure to or below the limit. The stand- 
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aid incorporates this statutory obliga¬ 
tion. 

The employer is required to use a 
method of monitoring and measurement 
with an accuracy (at a confidence level 
of 95%) of not less than plus or minus 
35% for concentrations of coke oven 
emissions greater than or equal to 150 
mg/m 3 . Problems with the accuracy of 
the benzene-soluble method of analysis 
lie primarily in the extraction step using 
a Sohxlet apparatus; therefore the sub¬ 
stitution of ultra-sonic extraction would 
improve the present accuracy of plus or 
minus 50% by approximately a factor of 
two (TR 427-428). Other improvements 
in the accuracy would result from such 
changes as: (1) The use of a combina¬ 
tion of filter; (2) the use of routine op¬ 
erational checks to ensure proper opera¬ 
tion of the semi-microbalance; (3) the 
use of ultraviolet light to check on the 
completeness of extraction; (4) the use 
of an extraction thimble to prevent loss 
of particulate material from the filter 
during extraction; (5) the use of a stand¬ 
ard procedure to ensure removal of mois¬ 
ture from filters prior to weighing; and 
(6) the use of polystyrene filter cas¬ 
settes in place of the tenite cassettes now 
generally used (TR 1803). Since the im¬ 
provement in accuracy of these changes, 
while approaching a factor of two. can¬ 
not be quantified, and since the improve¬ 
ment resulting from the use of ultrasonic 
extraction is only an estimate, an ac¬ 
curacy of plus or minus 35% has been 
required. It should be noted that this 
refers to a single sample. 

Botli the proposed standard (Ex. la. p. 
32278) and the Advisory Committee re¬ 
port (Ex. 3. p. 28) required an accuracy 
of plus or minus 25%. This level was 
challenged as being unreasonable (TR 
1802). OSHA believes that a require¬ 
ment of plus or minus 35% is more rea¬ 
sonable and has changed the require¬ 
ment in the standard accordingly. 

The requirement for semi-annual an¬ 
alysis for B<a)P that appeared in the 
proposed standard (Ex. la, p. 32278) has 
been deleted from the standard. This 
analysis had been criticized as being time 
consuming and costly and yielding mean¬ 
ingless information (TR 1800; TR 440). 
OSHA agrees that the time and expense 
are not justified by the information that 
would be obtained and has accordingly 
deleted this requirement. 

OSHA has rejected the concept, for 
this standard, of the use of two sub¬ 
stances for monitoring purposes. The 
proposal contained dual requirements for 
monitoring. RPM and B<a)P, as did the 
Advisory Committee report. For the rea¬ 
sons stated above, the use of BSFTPM 
is considered the most advantageous 
method and will provide the information 
necessary for the evaluation of the coke 
oven environment and OSHA has there¬ 
fore rejected the use of RPM and B(a)P 
either individually or in combination. 

F. Methods of compliance. —1. General. 
i he standard contains the general re¬ 
quirements that the employer control 
employee exposure to coke oven emis¬ 
sions through the use of engineering con- 
uols. work practices, and respiratory’ 
protection. 
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With respect to existing coke oven bat¬ 
teries, the standard requires that specific 
minimum engineering controls be imple¬ 
mented at the earliest possible time but 
not later than January 20, 1980, except 
to the extent that the employer can es¬ 
tablish that such controls are not feas¬ 
ible. If these specific engineering and 
work practice controls do not reduce em¬ 
ployee exposures to or below the per¬ 
missible exposure limit, the employer is 
required to use them to reduce exposure 
to the lowest level achievable and to re¬ 
search, develop, and implement any 
other engineering and work practice con¬ 
trols necessary to reduce exposure to the 
permissible exposure limit. In any event, 
whenever the permissible exposure limit 
is exceeded, the employer must supple¬ 
ment the controls through the use of res¬ 
piratory protection in accordance with 
the requirements of the standard. While 
no specific controls are required for bee¬ 
hive ovens, a general obligation is im¬ 
posed to reduce exposures in accordance 
with <f) (1) (iii). 

OSHA believes that the most effective 
means of controlling employee exposures 
is to contain the emissions at their source. 
We do not believe the use of respirators 
is an acceptable long term solution to the 
hazards associated with exposure to coke 
oven emissions because of the many 
drawbacks relating to their use. (See dis¬ 
cussion under Respiratory Protection 
below). 

A necessary element of this approach 
is to require the use of engineering and 
work practice controls which can be im¬ 
plemented to reduce employee exposures 
to the lowest level achievable by these 
controls, even when these controls may 
not reduce exposures to or below the per¬ 
missible exposure limit. In reaching this 
conclusion, we have carefully considered 
the possibility of requiring such controls 
only where there is a reasonable expecta¬ 
tion that exposures would be reduced to 
or below the permissible exposure limit. 
In this regard, it should be noted that 
there is no known safe level of exposure 
to coke oven emissions and that there are 
presently no respirators available which 
have been tested and approved by NIOSH 
for coke oven emissions. 

We fully expect respirators to be ap¬ 
proved by NIOSH for coke oven emis¬ 
sions in the near future. However, we 
still would not know each employee's 
actual intake of coke oven emissions be¬ 
cause of variability in quality control, fit, 
the extent to which supervisors enforce 
the requirement that employees wear 
respirators, etc. Therefore, since reduced 
ambient air levels necessarily reduce ac¬ 
tual employee intake, there is a greater 
likelihood that actual employee intake 
will be at or below the permissible ex¬ 
posure limit as a result of the installa¬ 
tion of such controls. 

In addition, it is difficult, if not im¬ 
possible to predict in advance the levels 
which will be achieved by implementing 
particular engineering and work prac¬ 
tice controls (e.g. TR. 1558). Therefore, 
there may be instances where employers 
are able to achieve lower levels than they 
had anticipated. Finally, requiring em¬ 
ployers to implement controls only where 
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they expect to reach the permissible ex¬ 
posure limit with such controls would 
provide an incentive to employers to con¬ 
servatively estimate the effectiveness of 
controls and could divert attention from 
reducing exposures, to establishing that 
particular controls would not reduce ex¬ 
posure to or below the permissible expo¬ 
sure limit. In these circumstances, par¬ 
ticularly noting the goal of compliance 
with the permissible exposure limit solely 
by means of engineering and work prac¬ 
tice controls, we have concluded that it is 
necessary to require employers to reduce 
levels by means of engineering and work 
practice controls which can be imple¬ 
mented to the lowest level achievable by 
these controls, even when such controls 
are not sufficient to reduce levels to or 
below the permissible exposure limit. 

The proposal would have permitted 
work practice controls only where engi¬ 
neering controls were not sufficient to re¬ 
duce exposure to or below the permissible 
exposure limit. The Advisory Committee, 
the USWA, and employer groups all sug¬ 
gested that for engineering controls on 
coke ovens to be effective, appropriate 
work practices are necessary (e.g. TR, 
1414; 1583. 1977. 2157. 2466; 2475-81; and 
3506-7). We agree. Therefore, the final 
rule requires a combination of engineer¬ 
ing and work practice controls on a co¬ 
equal basis. 

One of the important considers tions In 
the development of the coke oven emis¬ 
sion standard was the question of feasi¬ 
bility. Based on the record in this pro¬ 
ceeding, OSHA has made a senes of de¬ 
terminations as to both the economic and 
technological feasibility of the standard. 
As to economic feasibility, the agency 
concluded that the standard is well 
within the resources of the industry and 
that those companies that may have the 
greatest burden are those tha* have 
done the least to meet their existing 
obligations. 

With regal’d to technological feasibil¬ 
ity, there are two areas where feasibility 
determinations have been made. The first 
relates to the specified minimum controls 
for by-product coke oven batteries and 
the second deals with the requirement 
for the development and implementation 
of additional controls. 

The controls that are specified have 
been developed for by-product batteries 
and all of them have been and continue 
to be implemented on such batteries as 
part of a control system to reduce em¬ 
ployee exposure. In selecting the man¬ 
dated controls, the question of tech¬ 
nological feasibility was considered and 
evaluated for each item and the discus¬ 
sion of these assessments are contained 
in the specific preamble section based on 
that assessment, OSHA has reached the 
conclusion that the specified controls are 
the minimum available technology for 
the industry; that they are technologi¬ 
cally feasible on virtually all of existing 
coke oven batteries. During the rulemak¬ 
ing proceeding it was suggested that cer¬ 
tain controls should not be required for 
all ovens. However, these arguments gen¬ 
erally consisted of hypothetical design 
problems or of a claim that specified cer¬ 
tain control might not be needed be- 
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cause other controls could compensate 
for them. These are discussed more fully 
under the individual controls. 

Although specific controls have been 
mandated. OSHA realizes that it is some¬ 
times difficult to anticipate design prob¬ 
lems and that in some circumstances 
some of the controls may not be tech¬ 
nologically feasible on a particular bat¬ 
tery. Therefore, the standard explicitly 
recognizes that an employer may raise 
the defense of infeasibility as to one or 
more of the control items for the par¬ 
ticular battery. 

The question of whether an employer 
has met its burden of establishing that a 
particular control or set of controls is 
infeasible on a particular battery in¬ 
volves the consideration of many com¬ 
plex factors, and a rational balancing 
process. Factors such as levels of expo¬ 
sure. useful remaining life of the battery, 
and the efforts made by the employer 
to implement the control or a reasonable 
alternative are relevant. For example, if 
a battery is nearing the end of its use¬ 
ful life, exposures are well in excess of 
the permissible exposure limit and effec¬ 
tive controls are infeasible because of 
design, weight or technological factors. 
OSHA believes that the requirement to 
implement feasible engineering controls 
would include rehabilitation the battery 
or building a new battery which would 
accommodate the controls. This ap¬ 
proach applies to both mandated controls 
and all other controls which will reduce 
employee exposures. 

The second aspect of technological 
feasibility is that which deals with the 
requirements for any other controls that 
may be necessary to reduce employee 
exposure. It should be noted that it ap¬ 
pears from the record that all of the spec¬ 
ified controls plus additional techno¬ 
logical developments may be necessary to 
reach the permissible exposure limit 
through engineering and work practice 
controls alone. The evidence in the rec¬ 
ord indicates that additional technologi¬ 
cal research is being developed and 
tested (Ex. 30; 33: 33D; 144. Apx. A; 
2-61, p. 128-160). Therefore, OSHA con¬ 
cludes that it is appropriate to include 
such a technology forcing provision in 
the standard. 

The basic coking operation is de¬ 
scribed in the background section. Coke 
ovens are large structures operated at 
high temperatures under positive pres¬ 
sure. As a result, the gases inside the 
oven tend to be forced out of the oven 
through openings in the oven, thus ex¬ 
posing employees to coke oven emis¬ 
sions. Openings are necessary to supply 
coal to the oven and to remove the coke 
product. An aspiration system is used to 
collect and remove from the oven the 
materials that volatilize from coal dur¬ 
ing the coking process. These systems 
can become clogged and blocked by tar 
or hard carbon compounds. As a result 
the aspiration system may not be able 
to adequately remove the gases, again 
causing emissions. In addition, wear and 
tear of operation under high tempera¬ 
tures causes deterioration of equipment, 
and warping, cracks and misalignment in 
the oven structure. 
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The principle of control is simple and 
applicable to all coke oven batteries— 
contain the emissions within the ovens 
and use the gas collection system to re¬ 
move them. In order to effectuate this 
degree of control, the emission control 
program also must direct attention to 
the routine, regular cleaning, mainten¬ 
ance and repair of the battery itself and 
the associated equipment. 

As noted above, the final rule, unlike 
the proposal, requires specific minimum 
engineering and work practice controls 
for byproduct coke ovens, which con¬ 
stitute about 99' r of the coking indus¬ 
try. OSHA believes this approach is 
appropriate because: (1) While there 
are some differences among the 65 coke 
oven plants with 236 coke oven batteries, 
their design and operations are similar; 
and (2) much of the technology which 
is required by the final rule has been 
available for some time. Yet. large seg¬ 
ments of the industry have failed to im¬ 
plement this technology to comply with 
the present standard which requires the 
use of this technology. In reaching this 
conclusion, we readily acknowledge in 
all instances that we do not know the 
precise reduction in exposures w r hich will 
be achieved by each engineering and 
work practice control which is mandated 
by the final rule. However, we are con¬ 
fident that as described more fully 
below the specified controls will signifi¬ 
cantly reduce employee exposures and 
that these controls represent minimum 
controls which are necessary to protect 
employee health. 

Based on the record developed in the 
informal rulemaking proceeding, in¬ 
cluding the Advisory Committee, the 
agency has determined that the engi¬ 
neering controls and work practices 
specified below are the essential mini¬ 
mum constituents of an effective emis¬ 
sion control program and that they are 
technologically feasible on nearly all of 
the existing coke oven batteries. 

Paragraph (f > (i> (i) (a) of the stand¬ 
ard requires employers to institute engi¬ 
neering and work practice controls at 
the earliest, possible time but not later 
than January 20, 1980. The Advisory 
Committee recommended that all engi¬ 
neering controls be installed and in good 
working order no later than 180 days 
from the effective date of the standard 
(Ex. 3. p. 36). OSHA believes that 6 
months is not a reasonable period for 
such operators. OSHA recognizes that 
the design, procurement, and installa¬ 
tion of all engineering controls cannot 
be accomplished immediately. However, 
the thrust of the final requirement is to 
fully implement the required engineer¬ 
ing and work practice controls at the 
earliest possible time. Employers should 
not be lulled into believing that the only 
real obligation is to implement the re¬ 
quired controls by January 20, 1980. 
Rather, the intent of the standard is to 
require employers to begin immediately 
to develop a compliance strategy; to de¬ 
sign and order the appropriate equip¬ 
ment; and to implement this plan at the 
earliest possible time. The January 20, 
1980 date is OSHA ’s best estimate of the 
latest date for full compliance. OSHA 


has based this determination on compli¬ 
ance actions by OSHA and EPA and 
other data on installation of controls. 
The agreement between Bethlehem Steel 
Corporation at Buffalo. N.Y. and OSHA 
(Ex. 68A) signed in December. 1973 al¬ 
lowed until January, 1976 for the instal¬ 
lation of filtered air systems on the 
plant’s five larry cars. The agreement be¬ 
tween Allied Chemical’s Semet-Solvay 
Division and OSHA (Ex. 680, dated 
May. 1974. required filtered air on 
the larry car and in the rest area by 
February. 1976. The OSHA agreement 
with Koppers Co. (Ex. 68J> dated No¬ 
vember. 1975. allowed until May. 1976 
for the installation of a filtered air sys¬ 
tem for the lunch room. Two years ap¬ 
pears. therefore, to be a reasonable ex¬ 
pectation for the time for the installa¬ 
tion of filtered air systems, some can be 
installed sooner. 

The implementation of procedures for 
stage charging requires an initial surve 
of the battery to determine what is nec¬ 
essary in terms of maintenance, repairs 
and hardware (TR 1972). Refinement of 
operating techniques may also be re¬ 
quired (TR 1972). Such a battery im¬ 
provement program was undertaken at 
U.S. Steel s Fairfield Works in July. 1972 
on Batteries 5 and 6 which were put into 
operation in 1957 and 1958 respectively 
(Ex. 41A>. These are single collector 
main batteries with four charging holes, 
served by one larry car per battery. A 
complete description of what was done 
to improve these batteries w as presented 
by the plant superintendent in testimony 
at’ the hearing (TR 1971-7). Stage 
charging equipment including a jumper 
pipe, modified larry car hoppers, and. 
new r steam nozzles were installed. Stage 
charging has been operational on Bat¬ 
teries 5 and 6 since March, 1973 (Ex 
41 A) or nine months after the program 
of improvement was begun. 

The EPA-Jones and Laughlin (Pitts¬ 
burgh Works) consent order (Ex. 68B* 
requires that there be ♦no visible emis¬ 
sions from charging equal to or greater 
than 20% opacity for any period of more 
than one minute in any sixty minutes 
from any of the plant’s five batteries by 
June 1, 1977. This order w^as signed in 
October, 1975. 

OSHA's agreement with Bethlehem 
Steel’s Lackawanna plant of December. 
1973 <Ex. 68A) required installation of 
sequential charging on four larry cars 
by January. 1975. 

The OSHA agreement with Alan Wood 
Steel (Ex. 68E> required stage charging 
by August, 1976. The agreement was 
nalized in November. 1975. The OSHA- 
Armco agreement (Ex. 680>. signed June 
1974, required sequential charging by 
October. 1975. 

The OSHA-Koppers settlement (Ex 
68J> of November. 1975 required the 
work to install stage charging, including 
larry car hopper volumterics, to be com¬ 
pleted by December, 1975. Additional 
equipment such as coal vibrators and 
leveler bar air seals were required by 
September, 1976. 

Based on the foregoing OSHA believes 
that stage charging can be implemented 
in a twelve to eighteen month period. 
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Doors are a major emissions source 
and extensive rebuilding and mainte¬ 
nance of doors may be required. The 
EPA-Jones and Laughlin order (Ex. 68B) 
required control of door emissions from 
the plant's five batteries over a five- 
vear period (November, 1975-March, 
980). 

At Lackawanna (Ex. 68A>, control of 
door emissions was required over two 
years (December, 1973-December. 1975) 
and over 16 months (June, 1974-October. 
1976) at Armco (Ex. 680 >. 

The door repair program at Fairfield 
involved the removal of all the two bat¬ 
teries 308 doors, stripping them to their 
shells, and rebuilding them to new tol¬ 
erances with new* sealing diaphragms, 
refractory insulating plugs, and latches 
(TR 1973). The sealing diaphragm de¬ 
sign was altered to facilitate repairs and 
sealing. The door jambs and buckstays 
were reset (TR 1973). 

Albert Calderon, in his testimony at 
the hearing, stated that, under a service 
contract with his company, a battery of 
75 ovens (150 doors) could be fitted with 
his “luted-seal” doors in two years to 
avoid having to remove more than three 
doors at any one time < Ex. 30, p. 25 >. This 
technique for large-scale door replace¬ 
ment has not yet been implemented. 

The problem of door leakage is recog¬ 
nized to be the most resistant to techno¬ 
logical innovation of the major coke oven 
emissions sources (Ex. 2-19). Substantial 
effort will be required to control door 
emissions including the rebuilding of 
doors and jambs and the education of 
employees and supervisors in proper 
methods of cleaning and of the need to 
adhere to the established cleaning and 
maintenance schedules. In view of the 
extent of the problem, three year time 
limit appears reasonable. 

A major portion of the effort in the 
control of coke oven emissions involves 
work practices. These include regular in- 
spec tin, maintenance, cleaning and re¬ 
pair of the all equipment and strict ad- 
herance to prescribed schedules. Em¬ 
ployees must be properly trained in such 
work practices and their importance. The 
proper training of all employees will re¬ 
quire time. OSHA does not expect that 
three years will be necessary for all such 
training but some aspects, such as op¬ 
eration and maintenance of mechanical 
gooseneck cleaners and the proper tech¬ 
niques for stage or sequential charging 
are dependent on the installation of the 
necessary hardware. 

OSHA’s compliance activities to date 

Ex. 6) indicate that most battery im¬ 
provements can be accomplished within 
two years. However, OSHA recognizes 
that some necessary materials, such as 
refractory’ brick and equipment such as 
DC motors may be in short supply and 
long delivery delays can be expected es¬ 
pecially with many operators attempting 
to secure these items simultaneously 
from a limited number of suppliers. Based 
on OSHA’s experience with other stand¬ 
ards. i.e., vinyl chloride, OSHA is hope¬ 
ful that the suppliers of coke oven equip¬ 
ment and materials can increase their 
Production in order to accommodate the 
increased demand. 


Accordingly, the standard requires en¬ 
gineering and work practice controls to 
be implemented as soon as possible, but 
not later than January 20, 1980 (three 
years from the effective date) to per¬ 
mit employers to design, procure and 
install all necessary equipment. 

In the proposal, OSHA expressed its 
concern that a specification standard 
would “limit the development of new 
technology or necessitate frequent revi¬ 
sion of the standard” (Ex. la, p. 32273). 
Since minimum controls are specified 
and those who are not able to reach the 
permissible exposure limit through these 
engineering and work practice controls 
alone are required to research, develop, 
and implement new technology’, OSHA’s 
concern has been resolved. 

The four areas of concern in control¬ 
ling emissions are charging operations, 
coking, pushing operations and mainte¬ 
nance and repair programs. 

1. Charging controls. The charging of 
coal into the oven is a major source of 
emissions. In a study conducted by the 
Battelle Memorial Institute’s Columbus 
Laboratories for the National Air Pollu¬ 
tion Control Administration (now EPA), 
charging was estimated to account for 
60 percent of all coke oven emissions 
• Ex. 2-20. p. V-4). Emissions from charg¬ 
ing result from three primary factors: 

<a) The coal entering the oven dis¬ 
places about 90 percent of the free space 
in the oven and the displaced air may 
leave through four to six ports, only one 
(rarely two) of which is not open to the 
atmosphere. 

(b) The moisture in the coal is im¬ 
mediately put into contact with the in¬ 
candescent oven walls and floor and 
much of its flash-vaporized. 

(c) The coal itself is susceptible to 
thermochemical breakdown. As soon as 
it has become heated to over 260® C 
«5Q0 C F\ smoke, tar vapors, and gases 
are formed by these pyrolysis reactions. 
<Ex 2-20. p. HI-14). 

Coal consists primarily of high- 
molecular wreight aromatic hydrocarbons 
of the benezene family. Under the 
conditions of charging, some of these 
hydrocarbons are directly vaporized (an¬ 
thracene, chrysene, phenanthrene, nap- 
tlialene). Some break down to yield 
methane and lighter aromatics such as 
benzene. Some give off their hydrogen 
and are rapidly coked to graphite. One 
form of emission attributed to charging 
has been called the “coke ball” which is 
a small, porous globule of coke carbon 
apparently formed upon the rapid de¬ 
composition of tar droplet (or coal par- 
ticule fused to form tar) in the charg¬ 
ing gases. Char and pyrolytic carbon are 
also components of charging smoke, as 
well as coal dust. It may be presumed 
that most of the oxygen in the air dis¬ 
placed from the oven is destroyed by 
combustion reactions. The gases will 
contain some nitrogen, carbon monoxide, 
carbon dioxide, hydrogen, methane, and 
steam. Polynuclear aromatic hydrocar¬ 
bons, some of which are carcinogenic, 
are also present (Ex. 2-20, p. III-14-17: 
Ex. 8-43). 

High levels of charging emissions at 
U.S. plants result from use of high- 


volatile coal, high coking temperatures, 
low coal moisture (more easily flashed), 
and rapid charging rates (Ex. 2-20, p. 
in-17) although these factors are vari¬ 
able. For instance, coal for foundry coke 
has lower volatile content and may, 
therefore, lead to less emissions (Ex. 73). 
Finer grinds of coal lead to more smoke 
and dust (Ex. 2-20, p. IH-17). 

a. Stage charging. The fundamental 
principle for control of charging emis¬ 
sions is to contain the emissions. This is 
accomplished by maintaining an open 
gas channel to the collector main, pro¬ 
viding adequate suction in the gas chan¬ 
nel and maintaining complete closure of 
all points not under negative pressure. 

The traditional approach to allevation 
of charging emissions has been to draw’ 
them off into the collector main. This 
practice, called “charging on the main,” 
is based on the use of the steam aspira¬ 
tion system to produce a draft in the 
ovens during charging (Ex. 2-20, p. HI- 
18). To improve the effectiveness of the 
aspiration, techniques have been de¬ 
veloped to ensure that the evolved gases 
travel from the oven to the collector 
main(s). The principal technique for 
doing this is called “stage charging.” Al¬ 
though there are certain equipment re¬ 
quirements. stage charging is primarily 
an operating technique. Ordinarily, the 
outer hoppers are discharged first (either 
separately or simultaneously) and the 
third hopper is discharged after the 
outer hoppers have been completely dis¬ 
charged. This procedure occurs while the 
oven is maintained under slightly nega¬ 
tive pressure by use of the aspiration 
system. This differs considerably from 
the old practice of isolating the gas 
collection system from the oven and then 
charging the coal into the oven, drop¬ 
ping the coal from all the larry car 
hoppers simultaneously. The gases and 
smoke produced had only one escape 
route, which was to the atmosphere. 
Stage charging controls the flow of coal 
into the oven to prevent the path of the 
gases to the collector main from being 
blocked. The order in which the hoppers 
are discharged, and the volume of coal 
in each hopper is strictly controlled so 
that coal piles in the oven do not block 
the free space at the top of the oven. 
Maintenance of this free space allows the 
gases to flow into the collector main 
rather than be emitted into the air. The 
effectiveness of stage charging in reduc¬ 
ing exposure of coke oven workers has 
been shown conclusively on Batteries 5 
and 6 at the Fairfield Works of the U.S. 
Steel Corporation. Data submitted to the 
Advisory Committee by U.S. Steel indi¬ 
cates substantial reduction in the expo¬ 
sures of topside employees (Ex. 2-127). 
A rehabilitation program for Batteries 
5 and 6 was initiated in 1973 <TR. 2013) 
including the adaptation of the batteries 
for stage charging and major overhaul¬ 
ing of all battery equipment (TR. 1972- 
4 >. Prior to the rehabilitation and use 
of stage charging, CTPV exposure of the 
larry car operator was 2.50 mg/'m 3 
(average of four samples) and lidman, 
4.22 mg/m 1 (average of four samples). 
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After rehabilitation and stage charging, 
the larry car operator’s CTPV exposure 
was reduced to 0.57 mg/m 5 (average of 8 
samples > and the lidman’s to 0.84 mg/m 3 
• average of 18 samples) (Ex. 2-127). 
Samples collected at NIOSH at Batteries 
5 and 6 at Fairfield indicated average 
CTPV exposure of the larry car op¬ 
erators to be 0.36 mg/m 3 (average for 6 
samples*. Average exposure of the lid- 
man was 0.39 mg/m 3 (average of 12 
samples* (2-223). While employees in 
these job classifications are exposed to 
emissions from other sources in addition 
to charging, it is apparent that charging 
emissions can thus be substantially re¬ 
duced by the use of stage charging. 

There has been some uncertainty 
about the ability to carry out stage 
charging on the new six meter (20 foot) 
batteries. These batteries are consider¬ 
ably taller than conventional ovens and 
hold about twice the volume per oven. 
This larger coal capacity means that 
about twice the volume of gas will be 
displaced from the oven during charg¬ 
ing and longer charging times are re¬ 
quired. Tall ovens have a higher thermal 
head. i.e.. gases rise in the oven with a 
higher velocity. These factors may over¬ 
load the aspiration system and make 
stage charging less effective than on 
shorter ovens. The USWA reports that 
four of the ten tall batteries presently in 
operation in the U.S. can be stage 
charged (Ex. 144). The EPA, however, 
reports that no data yet exists to define 
the performance of stage charging on 
tall ovens. <Ex. 149, p. 118, footnote 2). 
It has been suggested that it may not be 
possible to have the same performance 
as with shorter ovens (TR. 1398*. How¬ 
ever. OSHA believes that stage charging 
can be scaled up to tall ovens by design¬ 
ing the carry cars to accommodate the 
necessary procedures such as sizing of 
the hoppers to allow for proper propor¬ 
tioning of coal. Aspiration systems can 
be designed to maintain sufficient 
suction. 

b. Sequential charging. Another sys¬ 
tem of charging which has been success¬ 
ful is sequential charging. Four batteries 
in the U.S. are using sequential charging. 
Stage charging and sequential charging 
are often confused. Sequential charging 
refers to a procedure where the first two 
hoppers are still discharging when subse¬ 
quent hoppers begin discharging. Se¬ 
quential charging uses an automatical¬ 
ly timed sequence to control the dis¬ 
charge of coal from the hoppers. The 
term “stage charging” is the term used 
in the United States for a procedure de¬ 
veloped in Great Britain about 1961 (Ex. 
2-19; 2-199* and referred to as “se¬ 
quential charging.” The use of the term 
“sequential charging” in the U.S.. and 
in the standard refers to *the automati¬ 
cally-timed charging systems described 
above. Sequential charging relies heavily 
on automation to reduce operator error. 
An automated larry car for sequential 
charing was developed under joint aus¬ 
pices of the EPA and AISI. The car 
was placed in operation on the P4 bat¬ 
tery of Jones and Laughlin Steel Corpo¬ 
ration’s Pittsburgh Works in December. 
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1971. The battery contains a single col¬ 
lector main design with three charging 
holes. The larry car had three primary 
components (1» automatic sequencing of 
operations. (2) an air conditioned cab to 
protect the operator from the emissions, 
and (3> a single spot coke-charging ma¬ 
chine. The system was originally de¬ 
signed for fully automatic operation 
but many operations were not auto¬ 
matically operated in actual use due to 
the need for more flexibility in the charg¬ 
ing sequence and reliability problems. 

Based upon its similarity to stage 
charging, its apparent success to date 
and its future potential, the standard 
permits sequential charging, provided the 
aspiration system is adequate to effec¬ 
tively remove all of the gases from the 
oven into the collector main. 

c. Scrubber larry cars. Five of the 
presently operating tall batteries are 
equipped with scrubber larry cars. A 
shroud covers each charging hole and 
emissions rise in the shroud and are ig¬ 
nited and burned. The smoke from this 
burning is passed through a gas scrub¬ 
bing system. All of this equipment is 
mounted on the larry car. There are two 
emissions sources in this system. One is 
around the shroud or drop sleeve where 
lx>or capture will allow' emissions to es¬ 
cape and the other is effluent from the 
scrubber. The primary variables that af¬ 
fect the performance of larry car scrub¬ 
ber systems in controlling charging emis¬ 
sions are the type of scrubber and en¬ 
ergy input (higher energy venturi scrub¬ 
bers may be more effective), the con¬ 
sistency with w hich ignition of the gases 
is maintained, and the amount of suc¬ 
tion used to capture emissions in the drop 
sleeves. Performance of these scrubbers 
has not been as effective as charging 
controls which contain, rather than cap¬ 
ture the gases (Ex. 2-19, p. 26-7; TR. 
1494-5.1663-4.2568). 

Based upon the foregoing, including 
the underlying concept of capture, rather 
than containment of emissions, and 
the relative ineffectiveness, to date, of 
the scrubber larry car. we are unable to 
conclude that the scrubber larry car pro¬ 
vides or is likely to provide adequate pro¬ 
tection to employees. This is not to say 
that scrubber larry may not, at some 
point proride adequate protection. 
Therefore, while we have not expressly 
permitted scrubber larry cars, employ¬ 
ers who can establish that the use of the 
scrubber larry will provide a place of 
employment as safe and healthful as 
those which would prevail if the em¬ 
ployer utilized one of the permissible 
forms of charging may utilize the vari¬ 
ance procedures. 

d. Enclosed charging. Five batteries in 
the U.S. are charged by means of an en¬ 
closed pipeline system. Pipeline systems 
were developed to boost coke production. 
Pipeline charging systems use preheated 
coal. The shorter time required to car¬ 
bonize preheated coal results in increases 
in production (2-19). Preheating allows 
use of high volatile coals without loss of 
coke quality. The dry, hot coal flows like 
a fluid which makes the coal charge self 
leveling. One emissions source, leveling 
through the chuck hole is thereby elim¬ 


inated. Potential sources of emissions 
are the topside holes and standpipes. Al¬ 
though coal is introduced into the oven 
by the pipeline and there is no larry car. 
there are holes on the battery top which 
may be opened for decarbonization. The 
charging holes and standpipe lids are in 
place and sealed during charging. With 
these lids sealed properly no emissions 
should result. On February 19. 1976. 
OSHA staff members visited the pipeline 
charged battery at Inland Steel’s Indi¬ 
ana Harbor plant (Ex. 66H>. The battery 
had been in operation for 16 months at 
the time of the visit. One of the topside 
lids must be partially opened during 
charging to relieve the immense pressure 
build-up in the oven. Dense smoke and 
some flame is emitted from this lid dur¬ 
ing charging for 5-8 minutes. The pres¬ 
sure also contributes to the door emis¬ 
sions problem. Inland has made numer¬ 
ous alterations In order to solve some of 
the operating problems. The charging 
pipes have been moved from the side of 
the battery to the top. This seems to 
relieve some of the pressure and allows 
more coal to be placed in each oven. Ad¬ 
herence to proper operating procedures 
such as control of oven pressures and 
sealing of lids and doors should make 
smokeless operation possible. 

Based upon the foregoing. OSHA be¬ 
lieved that tlie underlying concept of en¬ 
closing the charging system and contain¬ 
ing the emissions is sound. We believe 
that this new r technology has the poten¬ 
tial to eliminate at least two sources of 
emissions—charging and leveling. In 
addition, the system seems to be im¬ 
proving in reliability in reducing or 
eliminating emissions. In sum, OSHA 
believes that pipeline charging or other 
enclosed systems can be operated so as 
not to release emissions into the work¬ 
place atmosphere. Accordingly, enclosed 
charging systems are permitted by the 
final rule. No specific charging require¬ 
ments are set forth in the standard be¬ 
cause the record will not permit us to 
do so. However, a general requirement 
has been imposed to design and operate 
pipeline or enclosed charged batteries to 
eliminate emissions during charging. 

e. Drafting. There is general agree¬ 
ment that effective control of charging 
emissions requires drafting from two or 
more points in each oven (Ex. 2-163; 
Ex. 3; TR 1380, 1472. 1561. 2055. 2161. 
2465). To date, only double collector 
mains or a jumper pipe have been 
successful in removing gases from the 
oven. For this reason, the standard re¬ 
quires double drafting by the use of 
either double collector mains or a fixed 
or movable jumper pipe on single col¬ 
lector main batteries. The jumper pipe 
is used to connect the oven being charged 
with a nearby oven in order to permit 
drafting from both ovens. The successful 
use of a jumper pipe system has been 
demonstrated by its use at the Fairfield 
Works of U.S. Steel (TR. 2052-5*. It has 
been estimated that a jumper pipe re¬ 
duces smoke emissions by two-thirds 
during charging (Ex. 2-27. p. 35; 2-93». 
Existing batteries can be retrofitted with 
jumper pipes. Retrofitting with a second 
collector main is more difficult, (TR 
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3513a), although a second collector main 
lias been retrofitted at C.F. and I’s plant 
at Pueblo, Colorado (TR 2594). 

In view of the evidence, as cited above, 
on the necessity for double drafting and 
the retroflttability of systems for this 
purpose, this equipment is required as 
part of the required stage charging or 
sequential charging process. 

In order to ensure that gases evolved 
during charging can be effectively moved 
j'lto the collector main the aspiration 
. ystem, including the steam pressure and 
team jet diameter must be adequate for 
this purpose. Coke oven operators and 
I PA representatives testified to the need 
tor an adequate aspiration system for 
control of charging emissions (TR 1474- 
7. 1972, 2165, 2469). A report by the 
Battelle Memorial Institute to AISI 
stated that adequate aspiration' is es¬ 
sential in reducing smoke emissions dur¬ 
ing charging (Ex. 2-19). This may re¬ 
quire an increase in the capacity of the 
steam plant os well as an increase in 
the size of the piping and nozzles. Some 
plants have already made such modifica¬ 
tions (Ex. 2-19, 2-37, 2-40; TR 2470, 
2594). The Advisory Committee Report 
contained a requirement for Increased 
steam ejector capacity including suffi¬ 
cient steam generating capacity and pip¬ 
ing system and steam jets of sufficient 
diameter and pressure (Ex. 3). It is not 
possible to establish even minimum spec¬ 
ifications for aspiration systems gen¬ 
erally because of the variation in sys¬ 
tems. Therefore, the final rule requires 
that each aspiration system provide suffi¬ 
cient negative pressure and volume to 
effectively move the gases evolved dur¬ 
ing charging into the collector main or 
mains. 

Absolute control of coal volume in each 
larry car hopper is mandatory for smoke¬ 
less charging (Ex. 2-37c). Witnesses for 
EPA and coke plant operators testified 
that mechanical volumetric controls are 
necessary and have been or are being 
installed as part of plans to implement 
stage charging at several plants (TR 
765. 1342-3, 1474, 2060. 2164, 2469-72). 
Although installing mechanical volumet¬ 
ries may require major modification of 
the larry car (TR 1567) such controls are 
important in order to prevent blockage 
of the gas passage (TR 1627). Mechani¬ 
cal volumetric controls, such as mechani¬ 
cal rings, could be retrofitted on most 
batteries <TR 1628). Mechanical volu¬ 
metric controls are necessary to regulate 
the coal charge by, for example, com¬ 
pensating for changes in coal flow prop¬ 
erties due to bulk density, oil addition, 
moisture content and grind (Ex. 2-37c). 
It was suggested that a plant that has 
uniform coal may not need such con¬ 
trols <TR 2060). However, no evidence 
was presented that coal blends are, in¬ 
deed uniform, and in view of the general 
recognition of the need for mechanical 
volumetric controls, the standard re¬ 
quires their use as an essential part of 
stage charging. 

Effective stage or sequential charging 
requires a rapid and continuous flow of 
coal from tlie larry car hopper to the 
oven (Ex. 2-37c). To accomplish this, 
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the standard requires the use of devices, 
such as stainless steel liners for the larry 
car hoppers, coal vibrators, or pneu¬ 
matic shells, to facilitate a rapid con¬ 
tinuous flow of coal into the oven. 

No information on this type of equip¬ 
ment was presented to the Advisory Com¬ 
mittee and. therefore, no recommenda¬ 
tion of this equipment appears in the 
report. For the same reasons, this item is 
not in Appendix B to the proposed stand¬ 
ard. The NIOSH criteria document 
makes no reference to this equipment. 
However, such devices have been utilized 
by employers as part of an effective 
charging program (Ex. 68J). Compressed 
air equipment has been installed and is 
in use at U.S. Steel’s Fairfield Coke Plant. 
Compressed air at 10,000 pounds per 
square inch (PSI) air pressure is used to 
dislodge coal from the coal bunker the 
100 psi is used in the larry car hoppers. 
(TR 1973-4). This equipment was de¬ 
scribed as being highly successful (TR 
1974). Representatives of Republic Steel 
and National Steel both stated that com¬ 
pressed air to facilitate coal flow is a 
valuable tool for reducing emissions (TR 
2280-1, 2387). Indeed, National Steel in¬ 
dicated that stage charging could not 
be successful at reducing emissions with¬ 
out tills equipment (TR 2387). Employees 
of both U.S. Steel’s Fairfield and Clair- 
ton Works consider this equipment an 
effective tool for reducing emission (TR 
3076-7, 3141). The evidence presented 
indicates that pneumatic equipment is 
an effective means of facilitating the 
flow of coal both from the bunker into 
the hoppers for proper filling and from 
the hoppers to the ovens for successful 
charging. Therefore, these are required 
among the alternative controls for facili¬ 
tating the flow of coal. 

For charging to be carried out properly 
it is important that the oven not be open 
to the atmosphere any more than abso¬ 
lutely necessary in order for the aspira¬ 
tion system to perform effectively (Ex. 2- 
370. To do this, the charging hole lids 
must be replaced after the corresponding 
hopper has been emptied, as no aspira¬ 
tion system could maintain a negative 
pressure across an oven with all charg¬ 
ing holes open. Therefore, the standard 
requires all larry cars to be equipped 
with individually operated drop sleeves 
and slide gates. These sleeves can be 
raised as each hopper is emptied so the 
lid can be replaced. This is an important 
procedural step in stage or sequential 
charging (Ex. 2-37C). Witnesses for sev¬ 
eral steel companies and the EPA 
acknowledged the importance of this 
equipment (TR 1477-8, 1564, 2057-8. 
2164-5). This control was included in the 
Advisory Committee Report having been 
recommended by both the USWA (Ex. 2- 
139) and industry representatives (Ex. 2- 
163). Hie NIOSH criteria document, 
while not specifying individually oper¬ 
ated drop sleeves, per se. does recommend 
that charging hole lids be replaced as 
soon as possible after the coal has 
emptied from the hoppers. Use of indi¬ 
vidually operated drop sleeves will permit 
this to be done with relative ease and thus 
ensure the proper performance of a crit¬ 


46763 

ical step in stage or sequential charging. 

The removal of tar and carbon build¬ 
up can be accomplished in three ways: 

(1) manually, i.e. an employee stands 
over a gooseneck and cleans it with a 
metal rod. This method effectively 
cleans the gooseneck, but is slower than 
other methods and exposes the employee 
to coke oven emissions (TR 1647. 1675>; 

(2) flail-type or mechanical cleaners, i.e. 
motor driven cutting discs which are 
manually guided into the gooseneck (Ex. 
2-221, No. 7). This method effectively 
cleans goosenecks and does not seem to 
expose employees to emissions. In addi¬ 
tion, it does not require exact alignment 
of the standpipe. There have been reports 
that liquor sprays have been damaged 
and that flails need to be replaced fairly 
frequently (TR 2215, 2327-8, 1675).; and 
(3> cookie-cutter or automatic gooseneck 
cleaner, i.e. a disc on a mechanical arm 
which moves into the gooseneck opening 
(Ex. 66C-1). Since it is an automatic 
device, proper alignment is necessary to 
effectively clean the gooseneck. There is 
no employee exposure. It was suggested 
that automatic cleaners may lose their ef¬ 
fectiveness over time and that they may 
not be adaptable to every battery. 

As has been stated previously, adequate 
aspiration is essential for stage charg¬ 
ing. This can only be carried out if goose¬ 
necks and standpipes remain free of tar 
and carbon build-up which would reduce 
the size of the gas passage. A relatively 
small reduction in the effective goose¬ 
neck opening due to buildup of carbon 
can reduce the volume of gas moving 
through the offtake system and result in 
emissions. For example, an accumula¬ 
tion of l’a inches within a gooseneck 
with a diameter of 13 inches reduces the 
area by 41% and aspiration by 25% 
(Ex. 2-370. 

Design of larry cars and goosenecks is 
an important factor in the successful 
retrofitting of mechanized gooseneck 
cleaners (Ex. 145, App. A>. 

Carbon build-up can be cleaned 
mechanically from standpipes by the 
use of a heavy ball on a hoist which is 
lowered into the standpipe (TR 1565). 
Standpipe design may preclude the use of 
such equipment (TR 1625, 2328). On 
some batteries there is only a minor 
problem with the plugging of standpipes 
and such equipment may not be neces¬ 
sary (TR 1624; Ex. 144 App. A). 

The Report of the Advisory Committee 
(Ex. 3) recommended that goosseneeks 
and standpipes be cleaned prior to each 
charge by mechanical means on all bat¬ 
teries. The NIOSH criteria document 
does not mention mechanical cleaning 
devices although it does state that goose¬ 
necks and standpipes be cleaned of any 
carbon or tar build-up prior to each 
charge (Ex. 2-18). Mechanized gooseneck 
and standpipe cleaners were included in 
Appendix B to the proposed standard. 

The record supports a requirement for 
non-manual cleaning of goosenecks and 
standpipes. Accordingly, use of mechan¬ 
ical devices such as the flail or cookie- 
cutter type cleaners that have been de¬ 
scribed above will comply with (f m 2) (g». 
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This equipment, especially the mechan¬ 
ical cleaners, can be retrofitted on many 
existing batteries and is effective in 
cleaning goosenecks while keeping the 
employee at a distance from the emis¬ 
sion source (TR 1674, 3531-3). Auto¬ 
matic cleaners have been retrofitted on 
at least one battery (Ex. 66G). Machine 
assisted cleaning may not necessarily be 
more effective than manual cleaning but 
they can be as effective, without unnec¬ 
essarily exposing employees (TR 2216-7). 
Standpipes caps must still be cleaned 
manually at the present time (TR 2215). 
As with all coke oven equipment, there is 
a continuing need to improve the design 
of mechanical offtake cleaning devices 
(TR 2471; Ex. 145, App. A). The success 
of emission control by use of advanced 
charging methodologies depends greatly 
on adequate aspiration which can be 
achieved only if the goosenecks and 
standpipes are kept free of deposits. This 
necessitates constant inspection and 
regular cleaning in order to remove any 
build-up (Ex. 2-37C, 40A, 146: TR 1479, 
1572, 2076-8). 

There is agreement on the necessity to 
maintain standpipes and goosenecks free 
of carbon and tar deposits and the need 
for adherence to a written procedure to 
ensure that inspection and cleaning are 
done on a regular basis (Ex. 2-163, 144, 
145). This cleaning should be done each 
time the oven is charged (Ex. 2-120, 132, 
220 ;. 

The standard requires cleaning of 
goosenecks and standpipes prior to each 
charge. The employer must determine a 
minimum gooseneck diameter which en¬ 
sures effective aspiration. Regular clean¬ 
ing will maintain the prescribed diam¬ 
eter. It is not possible for OSHA to spec¬ 
ify a diameter which would be applica¬ 
ble to all batteries, so each employer 
must make that determination for each 
battery. As has been stated earlier, area 
reduction of 41% will reduce aspiration 
by 25% in a 13" diameter gooseneck (Ex. 
2-37C>. Both the Advisory Committee 
report (Ex. 3, p. 39> and Appendix B to 
the proposal included cleaning of goose¬ 
necks and standpipes to a specified mini¬ 
mum diameter. U.S. Steel’s Fairfield 
Works has specified the minimum nec¬ 
essary diameter and the larry car oper¬ 
ator has been instructed as to what this 
diameter is so it can be maintained (TR 
2076-7). The proposed settlement agree¬ 
ment between OSHA and Republic Steel 
Corporation specifies a 10" minimum 
diameter for goosenecks and standpipes 
(Ex. 68L *. The settlement agreement be¬ 
tween OSHA and Koppers Co., signed on 
November 18, 1975, requires the main¬ 
tenance of an 11" minimum opening in 
standpipes and goosenecks (Ex. 68J, p. 
9). The specification of a minimum di¬ 
ameter for goosenecks and standpipes 
was included in the USWA's proposed 
agreement with U.S. Steel for the Clair- 
ton Works (Ex. 2-63). 

The specification in the standard that 
a minimum diameter for goosenecks and 
standpipes be established for each bat¬ 
tery appears to be the most practical 
method of ensuring that the goosenecks 
and standpipes are kept open to permit 
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optimal function of the aspiration sys¬ 
tem. Once established, the minimum di¬ 
ameter can easily be checked using a 
gauge, such as a metal disc of the proper 
diameter which is placed in the goose¬ 
neck (Ex. 68J, p. 9) and the amount of 
cleaning needed can be quickly deter¬ 
mined. 

The Advisory Committee recommended 
that steam nozzles, liquor sprays, and 
standpipe caps be inspected prior to each 
ing the aspiration system operating prop- 
charge and cleaned as necessary (Ex. 3, 
p. 40;. In view of^the importance of keep- 
erly and standpipe caps seated correctly 
and sealed, the standard includes a pro¬ 
vision similar to the Advisory Commit¬ 
tee’s recommendation. 

As has been previously stated, it is 
essential to smokeless charging to keep 
the gas passage open from the oven to 
the offtake system. To maintain this open 
passage the coal charge must be properly 
leveled (except for pipeline charging) to 
smooth out the peaks which form under 
each charging hole. To accomplish this, 
the leveler bar mounted on the pusher 
machine is inserted in the oven through 
the chuck door located near the top of 
the oven. It is critical that the chuck 
door remain closed until leveling is be¬ 
gun as premature opening will adversely 
affect aspiration (Ex. 2-19, 2-370. The 
leveling operation increases the volume 
of gas which must be handled by the 
aspiration system (Ex. 2-37C, 2-120). To 
maintain the integrity of the aspiration 
system during leveling, an air seal, or 
smoke boot. (Ex. 2-37C, Photo III) can 
be placed over the open chuck door and 
the leveler bar passes through the seal 
(Ex. 2-146. 2-163). If well designed, the 
air seal provides a minimum amount of 
space between it and the leveler bar (Ex. 
2 - 120 *. 

There is some disagreement as to the 
need for air seals on all batteries. If all 
other devices are working properly and 
neutral or slightly negative pressure can 
be maintained the air seal may not be 
necessary (Ex. 2-19; TR 1563). The loca¬ 
tion of the chuck door relative to the col¬ 
lector main may affect the need for an 
air seal. If the chuck door is directly be¬ 
low the collector main, suction will be 
lost when the chuck door is opened (TR 
3519> and emissions may occur. The as¬ 
piration system may still be able to main¬ 
tain adequate suction without an air seal 
if the collector main and chuck door are 
on opposite sides of the oven, as is the 
case at Fail-field (Ex. 144, App. A). Since 
the levels at Fairfield exceed the permis¬ 
sible exposure limit, air seals may well 
be necessary. The structural arrange¬ 
ment of the chuck door may preclude the 
retrofitting of an air seal, sufficient clear¬ 
ance between the door and buckstay may 
not be present and installation of an air 
seal may not, therefore, be necessary. 

Several companies have installed air 
seal, including Ford Motor Co. (TR 766, 
813), U.S. Steel. Clairton (2-370, and 
Bethlehem Steel (TR 2469-72). Republic 
Steel stated that such air seals would be 
effective in reducing coke oven emissions 
if such seals could be retrofitted (TR 
2156-6> and Koppers has agreed to in¬ 


stall an air seal at its merchant coke 
plant (Ex. 68J). National Steel con¬ 
curred that aspiration would be aided by 
air seals (TR 2326). National was the 
only participant to state that mainte¬ 
nance of the air seals causes additional 
employee exposure (TR 2326>. OSHA be¬ 
lieves, however, that if maintenance is 
done when the air seal is not actually in 
use, no increase in exposure will occur. 

Air seals have been demonstrated to 
be effective in helping to maintain ade¬ 
quate aspiration during the leveling op¬ 
eration, thus reducing emissions (Ex. 
2-37C, 2-120, TR 766, 813). Although 
some retrofit problems may exist, most 
plants can install and make use of leveler 
bar-air seals (Ex. 2-60, 2-21). The use 
of these air seals was included in the 
Report of the Advisory Committee after 
having been recommended by both indus¬ 
try (Ex. 2-163) and USWA (Ex. 2-139) 
representatives. The NIOSH criteria 
document does not mention this device 
although the document does recommend 
that leveling be carried out in a manner 
which minimizes the evolution of smoke 
(Ex. 2-18, Pg. 1-4). 

In order to function properly, the seals 
must be structurally sound and must be 
regularly inspected and. if needed, re¬ 
paired (Ex. 2-220). The requirement rec¬ 
ommended by the Advisory Committee 
was to inspect prior to every charge. No 
information is present in the record for 
determining an exact frequency for in¬ 
spection of air seals, however, air seals 
should be inspected regularly. Inspection 
prior to each charge would be prudent, 
although the necessity for this frequency 
of inspection cannot be determined from 
the record. Therefore, the standard re¬ 
quires that air seals be inspected regu¬ 
larly and repairs be implemented as soon 
as possible as part of the maintenance 
and repair program under paragraph (f > 
(3) (iv) (a) of the standard. 

The accumulation of hard carbon de¬ 
posits on the roof of the coking chamber 
can seriously impede the flow of gas to 
the offtakes. This results in increased 
pressure as the evolved gases seek another 
pathway. A constantly open tunnel head 
is necessary for the gases to be contained 
in the oven and exhausted through the 
collector main (Ex. 2-370 . If the 
amount of coal charged is less than the 
proper amount there will be an increase 
in the free space at the top of the oven. 
Top temperatures may then increase in 
the free space causing cracking of hy¬ 
drocarbons which results in the forma¬ 
tion of roof carbon (TR 1343, 2081 > . Roof 
carbon can cause tunnel head blockade 
and lead to charging emissions (TR 
I486). Devices which mount on the 
pusher ram are available to remove rool 
carbon. These include a compressed air 
system which blows off loose carbon de¬ 
posits and a carbon cutter which is a 
steel blade with teeth which cuts through 
hard carbon accumulation. These two 
devices are most effective in controlling 
roof carbon (TR 2173, 2328) and can be 
successfully retrofitted (2-220). The<e 
devices are in use or are being installed 
at plante of U.S. Steel (TR 2081 > and 
Bethlehem Steel (TR 2469-72). Roof 
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carbon can also be removed by leaving 
the oven open to the air after pushing is 
completed to bum off the carbon (TR 
2081) . This method however necessitates 
taking the oven temporarily out of use, 
which would operate as a production dis¬ 
incentive to do it. Accordingly, the stand¬ 
ard requires carbon cutter or compressed 
air, or both. 

Some batteries may not have roof car¬ 
bon problems (TR 765, 1566, 2173), but 
carbon accumulations must be removed 
in instances where they occur (TR 1566). 
Decarbonizing compressed air and car¬ 
bon cutters were recommended by the 
Advisory Committee as well as the rec¬ 
ommendation that the oven not be 
charged if an adequate gas channel does 
not exist (Ex. 3. p. 39). This was consid¬ 
ered by the Committee to be an impor¬ 
tant work practice. The standard requires 
that ovens be inspected prior to charging 
and that roof carbon build-up be re¬ 
moved in order to provide an adequate 
gas channel to effectively move the gas 
from the oven to collector main<s). 

The standard requires that a detailed 
written procedure for charging be de¬ 
veloped and placed in operation. The 
procedure shall consist of all the neces¬ 
sary actions to be performed and their 
proper sequence. The standard enumer¬ 
ates several elements to be included, as a 
minimum, in the procedure (except for 
pipeline charging which will be discussed 
below). As previously discussed, stage 
and sequential charging are processes 
which are designed to keep the gas pas¬ 
sage at the top of the oven open so that 
gases evolved during charging are drawn 
off into the collector main(s) rather than 
escaping to the atmosphere. The ele¬ 
ments in the standard, in combination 
with the required control equipment, are 
designed to ensure that end. The stand¬ 
ard requires the following procedure: 
The larry car hoppefs are to be filled 
with coal to the proper level determined 
by the mechanical volumetric controls 
required under paragraph (f) (2) (i) (d) 
of the standard. The exact distribution 
of the coal charge among the hoppers 
will vary although the outer hoppers 
usually hold the bulk of the charge (Ex. 
2-19: 2-37C; 41A). The volume of these 
two hoppers must be adjusted so that 
the coal peaks after discharge will be as 
close to the coal line as possible and still 
assure that a free space will exist at the 
roof of the oven before and during level¬ 
ing • Ex. 41 A). The larry car must be 
properly aligned over the charging holes 
and the drop sleeves lowered to fit tightly 
over the open charging holes. The aspira¬ 
tion system is turned on and the outer¬ 
most hoppers are to be released individ¬ 
ually or simultaneously depending upon 
the ability of the aspiration system to 
handle the gases evolved. At U.S. Steel’s 
Fairfield Works, the procedure for Bat¬ 
teries 5 and 6 calls for release of the 
coal from hopper no. 4 after hopper no. 1 
has already started (Ex. 41A> . The proce¬ 
dure at U.S. Steel’s Clairton Works calls 
for discharge of the two outer hoppers 
•simultaneously (Ex. 2-370. Similar pro¬ 
cedures are in operation at Koppers 
foundry coke plant (Ex. 68J). After these 
hoppers have emptied completely the 
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dropsleeves are to be raised and the 
charging lids replaced. This is necessary 
for the aspiration system to maintain 
adequate suction, as discussed previously. 
Alternatively, the larry car may also 
have independently operated slide or 
shear gates at the bottom of each hopper 
which can be closed to prevent emissions 
from travelling out through the empty 
hopper (Ex. 2-370. The third hopper is 
then released and emptied and the 
charging hole relidded. The volume must 
be controlled so the peak reaches the coal 
line and does not block the tunnel head 
<Ex. 2-37C; 41a). The last hopper, con¬ 
taining the smallest proportion of the 
charge, is then released. After this hop¬ 
per is stopped, sufficient coal should re¬ 
main backed up into the hopper to assure 
a level charge after leveling (Ex. 41 A). 
The gas channel is now essentially 
blocked. At this point, the chuck door is 
opened, the air seal positioned, and level¬ 
ing begins. After leveling is complete, the 
lid is then replaced on the last charging 
hole. If a jumper pipe is in use, it is 
moved and the lids replaced. Only after 
all the lids are replaced is the aspiration 
system turned off (Ex. 2-18: 2-37C; 3; 
41A). 

This is the same basic procedure rec¬ 
ommended by the Advisory Committee 
and in use at Fairfield and Clairton 
<Ex. 2-37C: 3; 41A). At Fairfield, the 
lids are not replaced after each hopper is 
emptied. Instead, each slide gate be¬ 
tween the drop sleeve and the hopper is 
closed and the lids are replaced after the 
charge is completed. The lids are re¬ 
placed one at a time, however. The use of 
the slide gates instead of relidding in 
this manner may be effective if the drop 
sleeves fit closely enough over the open 
charging hole to prevent infiltration of 
air. The procedure at Clairton empha¬ 
sizes the prompt and complete replace¬ 
ment of lids of all but the last charging 
hole prior to leveling (Ex. 2-370. Many 
of the details of the procedure must be 
worked out for each individual batteiy 
<Ex. 2-19). The stage charging process 
requires a well-trained operating crew 
(2-19: TR 1975). The success of stage 
charging at Fairfield is credited in part 
to radio communications in the plant 
«TR 1976). This is necessary as close 
coordination is required, especially be¬ 
tween the larry car operator and the 
pusher operator. Such communications 
may be by two-way radio or by other 
means, such as horns or bells. 

The same minimum procedures re¬ 
quired for stage charging are required 
for sequential charging, except that for 
sequential charging a sequence may be 
used which results in more than two 
hoppers discharging at the same time. A 
typical sequence might have hopper No. 
l completing discharge while hopper 3 or 
4 is beginning to discharge. Permitting 
sequential charging is not intended to 
permit a discharging sequence which 
overloads or blocks the aspiration system. 
Rather it is a recognition that some sys¬ 
tems may be able to effectively move the 
gases from the oven into the collector 
main by this means. 

Obviously, some of the engineering 
control requirements would not be appli¬ 
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cable to pipeline charging. For example, 
many of the stage or sequential charging 
requirements and the leveler bar re¬ 
quirements are wholly irrelevant to pipe¬ 
line charging. Therefore, the final rule 
sets forth the requirements which do not 
apply to pipeline charging. 

3. Coking emissions. The standard re¬ 
quires a series of minimum engineering 
controls and work practices to reduce 
coking emissions. Emissions during the 
coking cycle result from the positive 
pressure in the oven compared to the 
pressure in the collecting system. Under 
this circumstance, the oven gases will 
leak from all available openings in an 
attempt to obtain uniform pressure. The 
main sources of emissions during this 
time are topside emissions which are 
discussed under charging emissions, and 
door emissions. Other emission sources 
are considered under pushing emissions 
and maintenance and repair. In this sec¬ 
tion the major emphasis is placed on 
the control of door emissions through 
the requirements for door repair facilities 
for prompt and efficient repair as soon 
as possible, an adequate number of spare 
doors, chuck door gaskets, and the estab¬ 
lishment of a routine program for in¬ 
spection repair, adjustment and cleaning 
of doors. In addition a collector main 
control system for maintaining and 
checking collector main pressure and 
oven pressure is required. 

Of the three main emission categories 
i.e. charging, pushing and door, the door 
emissions problem has been most resist¬ 
ant to technological innovation (Ex. 2- 
19 p. 9). A study prepared for the En¬ 
vironmental Protection Agency by Bat- 
telle Columbus Laboratories in July, 
1975 (Ex. 75) contains a detailed discus-, 
sion of the door emission problem, pres¬ 
ent control procedures, and possible 
technological solutions requiring further 
research. The basic cause of the emis¬ 
sions is the thermal warpage and distor¬ 
tion of the door sealing equipment i.e. 
seals, jambs, doors and refractory brick¬ 
work as well as damage in routine re¬ 
moval and replacement of the doors 
during the pushing operation (Ex. 75 >. 
There are two main types of coke oven 
doors—luted and self-sealing. The for¬ 
mer are generally in use on older batter¬ 
ies and are sealed by the application of 
a sealing material or clay mix around the 
door after it is replaced on the oven. 
Most coke oven batteries use self-sealing 
doors of a variety of designs that in gen¬ 
eral depend on “pressing a door- 
mounted edge strip against the mating 
face on the oven-mounted jamb (door 
frame) " «Ex. 2-19 p. 69: Ex. 75 p. 1V-9 > . 
The doors seal, thus causing leaks to stop 
at some point during the coking cycle. 
This occurs because of the normal drop 
in the internal pressure as coking pro¬ 
gresses and because of the formulation 
of a seal by the condensation of tars on 
the jamb. These leaks may last for a sub¬ 
stantial period of time. The pressure of 
the metal edge against the metal jamb 
is not sufficient, absent formation of the 
tar seal, to prevent emissions (Ex. 75>. 

The extent of door emissions in rela¬ 
tion to employee exposure varies from 
battery to battery depending on, among 
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other tilings, the condition of the battery 
and tlie attention paid to door repair and 
maintenance. While emissions from all 
sources are present during battery op¬ 
eration. it is possible to isolate somewhat 
the amount of door emissions in terms 
of the permissible exposure limit from 
sampling taken on the push side of the 
battery. Examples of these exposures for 
pusher side d"?r machine operators 
range from .3 mg m to 1.0 mg/m l CTPV 
for 5 Bethlehem Steel plants (Ex. 49 >. 
and .16 mg/m* to .38 for Battery No. 5 at 
Fairfield. The door cleaner on the pusher 
side had exposures of .5 mg/nv* to 3.2 
mg-nr CTPV according to data submit¬ 
ted by Republic Steel Corporation (Ex. 
74 >. Because these exposure levels are 
not insignificant it is appropriate that 
the standard prescribe adequate mini¬ 
mum requirements for control of coking 
emissions and particularly door emis¬ 
sions. 

To assure that the aspiration system 
functions properly, the final rule requires 
pressure control systems for control/ 
oven and collector main pressures dur¬ 
ing coking cycles. Excess pressures con¬ 
stitute not only an explosion hazard but 
also increase the incidence of emissions 
(TR 1567,1575). Both the Advisory Com¬ 
mittee recommendations (Ex. 3) and the 
Report of the Industry Members of the 
Advisory Committee (Ex. 4) included 
similar requirements as did the recom¬ 
mendation of the United Steelworkers of 
America (TR 3536, Ex. 144; Ex, 145). The 
door emission control program includes 
appropriate maintenance and repair of 
the metal components on the ovens, the 
doors and their components, door han¬ 
dling machinery and inspection and 
cleaning methods. Door repair facilities 
are an essential component of a door 
emissions control program in order to 
make repairs to parts such as door edges, 
or refractory brickwork. (TR 2019-2020). 
The need for such facilities was cited by 
the Advisory Committee (Ex. 3) the Re¬ 
port of Industry Members of the Ad¬ 
visory Committee (Ex. 4) and represent¬ 
atives of employers and employees (TR 
1568. 2018, 3536-37). While door repair 
facilities are often located at the coke 
plants (TR 2018, Ex. 68J) smaller facil¬ 
ities (TR 2331) as well as larger opera¬ 
tions needing major door repair pro¬ 
grams may rely on outside contract work 
<TR 2016). Since the purpose of the re¬ 
quirement is to assure that repair of 
doors and door sealing edges take place 
as soon as possible, the location of the re¬ 
pair facility has not been specified in the 
standard. Therefore in order to com¬ 
ply with this provision an employer may 
rely on both in-house and outside repair 
facilities, provided these resources are 
readily accessible and sufficient to meet 
the requirements. 

An adequate number of spare doors for 
replacement purposes is required because 
the coking operation is a continuous 
process and the only way to effect repairs 
on operating doors is to be able to replace 
them during the repair period. (TR 
2019». Both the Advisory Committee and 
the Industry Report (Ex. 3; Ex. 4) con- 
• tained similar recommendations as to 
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the necessity for maintaining an ad¬ 
equate number of spare doors. The 
standard, as recommended by USWA 
(Ex. 144 p. 74) does not specify a per¬ 
centage of spare doors based on the in¬ 
formation provided by the U.S. Steel, 
Fairfield, Ala. plant (TR 2017) because 
the record does not support extension of 
this number to other facilities as part of 
a minimum specification standard. The 
number of spare doors necessary for each 
battery will vary, depending upon con¬ 
ditions. In any event, absent extremely 
unusual circumstances, the failure to 
make necessary repairs because of the 
unavailability of spare doors will violate 
the requirement. 

Chuck door gaskets are usually sheets 
of material such as tar paper covered- 
asbestos that, when placed either over 
the full internal surface of the leveler 
door or the sealing surface under the 
leveler door knife edge, serve to control 
chuck door emissions on a temporary 
basis until the door can be repaired or 
replaced (TR 1685. 2472; Ex. 68J). The 
participants varied in their opinions as 
to the effectiveness of this control de¬ 
vice. Chuck door leaks are a serious 
problem and the location of the chuck 
door near the top of oven would make 
cleaning difficult. In surveys conducted 
at Republic Steel Corporation's facility 
in Gadsen. chuck door leaks constituted 
an average of 14 emission sources versus 
8 and 2. respectively, for coke side and 
pusher side doors. Similar chuck door 
problems were observed at the Koppers 
St. Paul. Minn, facility evaluated by EPA 
personnel for OSH A. In the reports sub¬ 
mitted. of 8 pusher side doors observed. 
7 had chuck door emissions and one-half 
of those had chuck door leaks only. Sim¬ 
ilar proportions were observed in the 
second report (Ex. 68J). 

Concern as to the complete effective¬ 
ness of the gaskets was expressed by 
several industry representatives (TR 
2173, 2395). However, other operators 
have had some success in their use (TR 
2472. 2396, 1684-5). The gaskets were 
recommended by the Advisory Commit¬ 
tee (Ex. 3) and were recommended for 
use by EPA consultants (Ex. 68J). Evi¬ 
dence on improvements in gasket design 
was submitted by USWA (Ex. 62B). 
Based on the evidence in the record of 
the door emissions problem (particularly 
chuck doors) contained the records and 
testimony that gaskets, as a temporary 
measure, can reduce emissions for one 
or more coking cycles, pending door re¬ 
pair. OSH A has included gaskets in the 
minimum requirements. Oven door gas¬ 
kets, which were recommended by the 
Advisory Committee and listed in Appen¬ 
dix B to the proposal are not included 
in the final standard as a requirement 
because the record does not support their 
technological feasibility, at present or in 
the near future to reduce door emissions 
(TR 2331.3537). 

The final control in this area is the 
heat shield on door machines. The gen¬ 
eral function of heat shields on door ma¬ 
chines is to protect the operator or door 
cleaner from emissions and radiant heat 
during the necessary cleaning operations. 


These shields have been installed on the 
door machines at least since 1971 (Ex. 
149, Ref. 1). In the Battelle report on 
oven door seals, the practicality of such 
equipment as an adjunct to proper clean¬ 
ing practices was evaluated and judged to 
be a simple operation (Ex. 75 p. 164) . In 
general participants objected not to the 
feasibility of the installation of heat 
shields where not currently in use. but 
rather to the relationship of this device to 
control of employee exposure (TR 1569. 
2174, 2332). Such an argument ignores 
the function of the shields as outlined 
above and as stated by Bethlehem Steel. 
They protect the employee primarily 
from radiant heat in order to allow the 
quick, thorough door cleaning necessary 
to prevent subsequent emissions (TR 
2473). No one suggested that radiant 
heat did not present a hazard to em¬ 
ployees on the coke side or that such 
shields were ineffective. It was suggested 
that pusher side employees were not ex¬ 
posed to as great a hazard because these 
employees are not in close proximity to 
the radiant heat. The shields were 
recommended by the Advisory Committee 
for door machines and the proposed 
standard specified applicability to both 
pusher and coke side door machines 
Based on the evidence in the record, how¬ 
ever, the requirement in the final stand¬ 
ard is limited to coke-side door ma¬ 
chines (Ex. 5A-13 and 16; Ex. 68J». 

There are two other types of engineer¬ 
ing controls related to the control of door 
emissions, namely automatic door and 
jamb cleaners, and high pressure water 
systems. The Advisory Committee recom¬ 
mended the latter for existing batteries 
and the former for new or rehabilitated 
batteries. The proposal, which made no 
distinction between types of batteries, 
contained both these items as part of the 
recommended guidelines. The standard 
does not require either item for existing 
batteries. The use of high pressure water 
to assist in door cleaning has not been 
shown to be routinely necessary on most 
batteries. Rather, it may be a useful 
supplement to existing door cleaning pro¬ 
grams (TR 1438, V Ex. 2-690. Other 
types of high pressure water systems, 
such as those attached to the door 
cleaner machines or located at the bat¬ 
tery ends do not appear feasible to retro¬ 
fit on any substantial portion of existing 
coke ovens (TR 1568-9. 2332). Similar 
retrofit problems are encountered with 
automatic door and jamb cleaning equip¬ 
ment although such equipment has been 
and will in all likelihood continue to be 
installed on new batteries. (TR 1569-70 
2217. 2333). The effectiveness of these 
devices is discussed in the section on new 
coke batteries. 

Another control device for capturing 
door emissions is the canopy. These 
canopies consist of small hoods built over 
the doors. Canopies were tried experi¬ 
mentally at the Burns Harbor plant of 
Bethlehem Steel Corporation <TR 3549; 
Ex. 66 F-3) . and have been used in Japan 
(TR 3789). The USWA feels that these 
canopies could reduce exposure of topside 
workers to door emissions (TR 3549-50 > 
and may be an effective substitute for 
gaskets (TR 3818>. At the hearing on 
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May 24. 1976. James Smith of USWA re¬ 
ported that the Armco Steel Corporation 
was going to install canopies on all the 
pushside doors at its Houston plant (TR 
4897-8). Armco, however, informed 
OSHA, in a letter dated May 20, 1976 
<EX. 137) that canopies were to be in¬ 
stalled on only five ovens. Armco stated 
that if this experiment indicates that the 
canopy system proves capable of improv¬ 
ing the topside environment, the system 
would be extended to the balance of the 
ovens as rapidly as possible. 

At Bethlehem Steel’s Burns Harbor 
plant, four experimental door canopies 
were installed on Battery No. 1. These 
canopies were no longer in use when De¬ 
partment of Labor representatives visited 
the plant on February 8, 1976 (Ex. 66F- 
3 >. No test results from either Bethlehem 
or Armco have been received by OSHA. 

Although such canopies may hold 
promise, insufficient information is avail¬ 
able for OSHA to mandate their use. 
Canopies, at present, are technology un¬ 
der development, and a requirement for 
their use would be premature. 

The second component of the coking 
emissions control provisions is in the 
area of work practices. These sections 
generally supplement the engineering 
controls discussed above and are designed 
to ensure effective programs for the re¬ 
duction of emissions. Checking of the 
pressure control system was discussed 
under engineering controls. The remain¬ 
ing provisions deal with repairing, in¬ 
specting, cleaning and sealing doors. The 
most complete record discussion of an 
effective operating door emission control 
program is contained in the testimony 
of U.S. Steel Corporation (TR 2014- 
2052). The final rule sets forth minimum 
requirements for effective emissions con¬ 
trol. Since it is generally agreed that 
further technological improvements in 
door design are necessary and will be 
undertaken (Ex. 75), OSHA has at¬ 
tempted to provide enough flexibility to 
accommodate future technology. 

The standard requires the repair, re¬ 
placement and adjustment of the various 
oven sealing components. These parts i.e. 
oven doors, chuck doors and door jambs 
are to be repaired, adjusted or replaced 
as necessary to provide a continuous 
metal-to-metal fit of the sealing edge to 
the jamb. Once the doors are properly 
installed on the battery then the same 
parts are to be cleaned each coking cycle 
to provide an effective seal. In order to 
effectively implement both the repair and 
cleaning segments of a door emission con¬ 
trol program, the standard also requires 
the establishment of an inspection and 
corrective action program. There is 
agreement between industry, labor and 
EPA as to the basic components of, and 
need for, these three requirements (TR 
1348-1352; 2014-2052; 3062-65; 3113-23). 

In order to reduce door emissions from 
self-sealing doors, any gaps between the 
sealing edge and the jamb that result 
from thermal warpage or damage, e.g. 
improper spotting of the door machine 
causing the door edge to hit the door 
jamb or buckstay during replacement, 
must be controlled (Ex. 75, TR 2018, 
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2027 >. This repair and replacement of the 
door and jamb parts is required as neces¬ 
sary and the required performance is to 
obtain metal-to-metal fit, i.e. that the 
sealing edges of the door fit the jamb 
(TR 2038-9). It is recognized that, 
particularly with regard to jamb replace¬ 
ment, such a program is an extensive 
operation. However, programs for pe¬ 
riodic jamb and door replacement are 
currently part of a number of coke oven 
emission control programs (Ex. 68B; 
Ex. 2-69C; Ex. 68-K; Ex. 68N; TR 1973 
3066). A similar provision was contained 
in the Advisory Committee's recom¬ 
mendations and in Appendix B to the 
proposal. 

The second component of the door 
emission control program concerns rou¬ 
tine cleaning each coking cycle, i.e. when 
the door is removed from the oven to be 
pushed. The basic area of dispute on this 
issue is the requirement for cleaning 
every cycle rather than inspection every 
cycle with cleaning as necessary (Ex. 
4). While there was no dispute as to the 
need for proper door cleaning, the neces¬ 
sity for cleaning each cycle, along with 
other aspects of the emission control pro¬ 
gram, impact on the production sched¬ 
ules that can be set by coke oven oper¬ 
ators (TR 1351, 1484-5). As employee 
representatives testified, door cleaning, 
even where necessary, may be ignored In 
order to maintain the production sched¬ 
ule <TR 3118). Coke oven builders, as 
reported hi the Battelle Report, recom¬ 
mend such cleaning before each coking 
cycle ‘Ex. 2-20). This procedure is con¬ 
tained in the Memorandum of Under¬ 
standing between U.S. Steel and USWA 
at Clair ton (Ex. 2-690 and in other 
abatement programs (Ex. 68B). 

It should be noted that the require¬ 
ment is for cleaning so as to provide an 
effective seal. This language has been 
used in place of the language, hi the 
Advisory Committee recommendations 
and tiie proposal, for a metal-to-metal 
seal. It was generally recognized that 
while metal-to-metal fit is required, the 
seal itself is effected by the formation 
of a thin layer of tar on the sealing sur¬ 
faces (Ex. 75; TR 3547-8). Therefore, 
cleaning is required to the extent neces¬ 
sary to provide this seal. Cleaning of the 
doors and jambs is to be done each time 
the door is removed for the oven to be 
pushed. On batteries with accumulated 
amounts of carbon deposits, extensive 
cleaning will be initially required 
whereas, on batteries that have insti¬ 
tuted good cleaning practices, little 
cleaning may be necessary (TR 2040-3). 

The third portion of the door emission 
control program ties the other elements 
together by requiring an inspection sys¬ 
tem and corrective action program. De¬ 
tails, and a discussion of the effectiveness 
of one such program, were provided by 
Mr. Burton on U.S. Steel (TR 1977, 2026- 
7). Similar emission evaluation programs 
are incorporated in the emission control 
programs of other coke plants (TR 1462; 
Ex. 68B; Ex. 68J). 

The final work practice procedure un¬ 
der coking emissions deals with luted 
doors and defines the applicable criteria 
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to prevent emissions from those doors. 
Consequently, such doors are to be luted 
each coking cycle and reluted as neces¬ 
sary to control emissions. As with other 
doors, luted doors and door jambs can 
also warp or be damaged and require 
adjustments, repair, or replacement. (Ex. 
75; Ex. 68J), and such a program Is re¬ 
quired by the standard. 

The Advisory Committee report con¬ 
tained a recommendation that the coal 
mixture, moisture and grind be selected 
to minimize reduction in emissions, con¬ 
sistent with efficient operation of the 
plant and the availability of coal. (Ex. 3. 
p. 41). The standard does not include 
this requirement as the variability in the 
availability of coal makes this imprac¬ 
tical. Low volatile coals, which would 
generate less emissions, are becoming in¬ 
creasingly scarce, forcing operators to 
use lower quality coals for coking. Al¬ 
though tiie Advisory Committee recom¬ 
mendation does represent sound operat¬ 
ing practice, it constitutes too vague a 
requirement from both the standpoint 
of employer compliance and OSHA en¬ 
forcement and is, therefore, not included. 

The specifics of the previously dis¬ 
cussed work practices are to be written 
up for each battery to account for bat¬ 
tery variations such as design, age. and 
current operating conditions. The pro¬ 
gram must reflect an intent to comply 
with the standard. 

Such a written program assures that 
all the elements are considered and can 
be used not only to evaluate the effec¬ 
tiveness of the program but also to train 
employees. For example, in implement¬ 
ing the cleaning requirement, the written 
program could specify job assignments, 
cleaning tools and a check-off or report¬ 
ing system for the operating crew de¬ 
pending on the needs of that particular 
plant. 

4. Pushing e/nrssion controls . The 
standard places primary emphasis on 
work practices and procedures to reduce 
employee exposure to pushing emissions. 
The pushing process commences at the 
end of the scheduled coking cycle when 
the pusher machine ram is inserted 
through the open oven door, pushing the 
coked coal out of the oven on the coke 
side and into the quench car or hot car. 
The coke is then transported to the 
quench tower where it is cooled by water, 
discharged into the coke wharf and sent 
to the screening station. 

The main source of emissions is the hot 
coke as it Is pushed from the oven on the 
coke side. Coke side bench employees and 
machine operators are exposed to these 
emissions. It is difficult to separate out 
employee exposure solely to pushing 
emissions because coke side employees 
are also exposed to door emissions during 
the coking cycle. However, estimates of 
coke side employee exposure include, for 
example, a range of .08 mg/m 1 to .43 
mg/m’ CTPV for coke side door machine 
operators at Fairfield (Ex. 2-223; Ex. 71) 
and 0.1 mg/m* to 3 mg/m* CTPV at sev¬ 
eral Republic Steel Cleveland batteries 
(Ex. 74, Item 2) and .40 mg/m 3 CTPV 
for the same job position at a foundry 
coke plant (Ex. 73A. Table 1). Quench 
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car operators, who work at a greater dis¬ 
tance from tile ovens and are generally 
in closer proximity to pushing emissions 
than other emission sources, have gen¬ 
erally lower exposures i.e. from no de¬ 
tectable to .37 mg/m* CTPV at Fairfield 
(Ex. 2-223; Ex. 71) and <0.1 mg/m 8 to 
1.6 mg/m* at Republic (Ex. 74, Item 2> 
and 0.6 mg/m* at a foundry plant (Ex. 
73 A >. 

While reliable measurements of the 
amount of volatile material in pushing 
emissions is not available in the litera¬ 
ture (Ex. 10> and has not been submitted 
for the record, it is generally agreed that 
due to the volatilization of material dur¬ 
ing the coking process, the pushing emis¬ 
sions contain less volatile matter (Ex. 
2-11; Ex. 2-27) so that employee expo¬ 
sure to BSFTPM would be less than ex¬ 
posure from other parts of the coking 
process. Therefore, the primary emphasis 
of the standard is on control during cok¬ 
ing. e.g. proper heating and maintenance 
of the heating system to ensure proper 
coking and the prevention of green 
pushes to the maximum extent possible. 
As detailed below, such procedures should 
be sufficient to control employee expo¬ 
sure in many coke oven operations. How¬ 
ever. there may be some batteries where 
additional pushing emission controls 
may be required by the standard to con¬ 
trol a particularly difficult pushing emis¬ 
sion problem. In addition, pushing emis¬ 
sion controls may be required on existing 
batteries under state and local air pollu¬ 
tion regulations and may be required for 
new batteries by EPA (42 U.S.C. 1857 
et seq.). 

During the course of this rulemaking 
proceeding attention was directed to a 
type of pushing emission control that 
might conflict with the reduction of em¬ 
ployee exposure. This control, the coke- 
side shed, is built so as to capture emis¬ 
sions within the shed and then draw off 
the emissions through a cleaning device 
(Ex. 2-216). It is constructed over the 
coke side bench, thus also requiring the 
employees in that area to work under the 
shed to perform door cleaning, repair 
and related pushing operations. The 
benefits and disadvantages of the shed 
were discussed by the Advisory Commit¬ 
tee and surveys of employee exposure 
were conducted by NIOSH, EPA, and 
several companies with operating sheds 
(Ex. 2-67. Ex. 2-93; Ex. 2-124; Ex. 2-167- 
168*. The Advisory Committee passed a 
resolution requesting the Secretary to 
effect a moratorium on the construction 
of sheds until it could be determined that 
their use does not adversely affect em¬ 
ployee exposure. While no such mora¬ 
torium was initiated, it was apparent 
that EPA was concerned with the occu¬ 
pational impact of the shed and would 
consider an adverse impact from sheds 
to be cause to revise a particular abate¬ 
ment program (Ex. 2-21; Ex. 68-B>. 

Based on the evidence available in the 
record, the coke side shed will not reduce 
employee exposure. However, based on 
the sampling data from 2 sheds pre¬ 
sented to the Advisory Committee, there 
is also no statistically significant increase 
in employee exposure (Ex. 2-167-168). 
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Some concern, however, has been ex¬ 
pressed that use of the shed will result 
in lax maintenance practices, thereby 
exposing employees to higher emissions 
than w T ould occur at an unshedded bat¬ 
tery. that the exposure data available 
are not sufficient to adequately charac¬ 
terize the full impact on employees, and 
that a shed may also present additional 
occupational health problems, for ex¬ 
ample increased heat stress (TR 2445-7). 
On the other hand, because door and 
pushing emissions are captured by the 
shed, exposure on the battery topside 
from the emissions blowing across the 
battery are likely to be reduced (Ex. 2- 
124; Ex. 2-61, Vol. I>. Based upon the 
foregoing, we cannot say that coke side 
sheds will necessarily increase employee 
exposures. Accordingly, the final rule 
does not expressly prohibit their use. 

The final standard, insofar as it con¬ 
cerns pushing emissions, focuses pri¬ 
marily on work practices to reduce these 
emissions. The first of these work prac¬ 
tices requires that coal and coke spillage 
be quenched and not shovelled into a 
heated oven. Spillage results when an 
oven is pushed and coke and coal either 
is dragged back by the pusher ram or 
does not properly land in the quench car 
during the push. Such spillage may be 
sizeable in some plants (TR 3777-8). 
Botli the Advisory Committee recommen¬ 
dations and the guidelines in the proposal 
included a requirement for hoppers on 
bench level equipment for the spillage, 
and also the work practice of not shovel¬ 
ling the material back into -the oven. 
If any of this material is not fully coked 
out. i.e. green coke or coal, then upon 
contact with the heated oven, the ma¬ 
terial will volatilize, releasing coke oven 
emissions to the bench level employees 
and also to topside employees through 
the open standpipe (TR 813, 2570; Ex. 
2-221-20 and 20A.>. Based on the testi¬ 
mony in the record, it does not appear 
necessary to specify the use of hoppers 
primarily because of retrofit problems 
<TR 2332 > and the availability of alter¬ 
native procedures such as that used by 
Ford Motor Co. whereby the coal spillage 
is shoveled from the bench where it is 
picked up by maintenance personnel (TR 
812-813. 3319*. Therefore the standard 
merely requires the spilled coal or coke 
to be quenched as soon as practicable and 
not shovelled back into the oven. 

In addition to the control of spillage 
emissions, the standard requires a de¬ 
tailed written procedure for the imple¬ 
mentation of a series of work practices 
relating to the control of pushing emis¬ 
sions. The first of these is a routine 
practice of coke oven batteries (TR 1575) 
and was recommended by the Advisory 
Committee, industry and employee repre¬ 
sentatives. It requires that at the end of 
the coking cycle, i.e. prior to pushing the 
oven, that the oven be dampered off to 
control emissions. When an oven is 
dampered off. the air passage from the 
oven to the collector main is sealed so 
that air does not enter the collector main 
and gas does not leak into the coke oven 
environment. In addition the standpipe 
caps may be raised and charging hole lids 
removed (Ex. 144 TR 1575. 2210. 2211). 


Apart from emissions from spillage and 
failure to damper off the oven at an ap¬ 
propriate time, pushing emissions pri¬ 
marily result from pushing green coke, 
i.e. that which “emits tarry vapors or 
flammable gases” (Ex. 2-19) and has a 
high volatile content as discussed pre¬ 
viously. There are three main operating 
variables that affect the amount of green 
coke: temperature, coking time, and heat 
distribution in the oven. (Ex. 2-19). The 
standard sets out four constituents of 
the detailed program on pushing emis¬ 
sion control that are related to the three 
variables stated above. These are proper 
heating of the coal for a sufficient time 
period to insure proper coking; preven¬ 
tion of pushing of green coke to the 
maximum extent possible; inspection, 
adjustment, and correction of heating 
flue temperatures and defective flues: 
and cleaning of heating flues and related 
equipment at least weekly and after any 
green push. 

All of these items were discussed by 
many of the participants and are also 
described in the material submitted for 
the record (Ex. 2-19; TR 1496-7, 2091-4. 
2476-77, 3072-73). Based on the evidence 
in the record, there is substantial sup¬ 
port for these four criteria or goals, but 
not sufficient evidence to specify detailed 
procedures uniformly applicable to 
achieve these goals. Therefore, the stand¬ 
ard requires the employer to develop pro¬ 
cedures for each battery to meet the 
specified criteria. The first one requires 
heating for a sufficient period to insure 
proper coking. Both the Advisory Com¬ 
mittee recommendations and the pro¬ 
posal recommended that coke shall not 
be pushed unless thoroughly “coked out”. 
Given the nature of the coking process., 
wfiich debends on time and temperature, 
there is. as in any chemical/physical re¬ 
action, a point at which no further re¬ 
action will occur. If the oven has been 
charged properly and the heating system 
provides sufficient heat to the coal mass, 
then the coal should be “coked out” or 
properly coked when the oven is sched¬ 
uled to be pushed (Ex. 2-19). How r ever. 
w here the oven is over-charged, the coal 
at the top w ? ill not heat properly, Uius 
limiting the completion of the coking re¬ 
action regardless of the amount of time 
in the oven (Ex. 2-19>. In addition, to 
the extent that heating flues are blocked 
or there is damage to the oven brick¬ 
work, w T hich affects the temperature, a 
longer coking time also will not usually 
reduce green pushes (Ex. 2-19>. These 
ovens should be pushed even though not 
thoroughly coked out in order to elimi¬ 
nate the problem for subsequent pushes 
(TR 1498; 2094». 

On the other hand, there are certain 
practices, unrelated to the problems dis¬ 
cussed above, that result in pushing 
green coke. In general, these involve 
pushing with an insufficient coking 
schedule, or pushing ahead of the sched¬ 
uled coking time for production purposes 
or employee relief time, or by accident, 
i.e. the oven had been under repair and 
was charged late (TR 2092, 2940-1, 3037, 
3320). It is situations such as these that 
tlie first criteria is designed to control 
without unduly restricting the occasional 
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need to push an oven with some green 
coke which will never be coked out. 

The second criteria is intended as a 
corollary to the first criteria for coking 
time to ensure the development of a sys¬ 
tem for preventing green pushes to the 
maximum extent possible as recommend¬ 
ed by USWA (Ex. 144). Several items 
that could be utilized in such a system 
were discussed by Mr. Bloom of EPA <TR 
1496-97) and Mr. Burton of U S. Steel, 
Fairfield (TR 2091-94). While these 
items are not included in the standard, 
they would appear to be examples of ap¬ 
propriate procedures available to em¬ 
ployers under this provision. 

The final criteria relate to the inspec¬ 
tion, repair, adjustment, and cleaning of 
the heating system to prevent green 
pushes by maintaining the necessary 
heat distribution within the ovens. This 
is particularly a problem with the flues 
at the end of the ovens which are in part 
subject to temperature fluctuation when 
the doors are removed and replaced and 
may become clogged (Ex. 2-19). Contin¬ 
ual checking of the heating system is 
necessary on a routine basis (TR 1575). 
The standard requires a detailed written 
program to covq^ those areas and to as¬ 
sure that repair and adjustments are 
done as soon as possible and that cleaning 
is performed on a weekly basis. Both the 
Advisory Committee report and the pro¬ 
posal had similar recommendations al¬ 
though the Committee recommended 
that any repairs be done before the oven 
is charged again. Since the oven is usual¬ 
ly charged following completion of the 
push, there would be considerable diffi¬ 
culty not only in completing some re¬ 
pairs but also in determining the exact 
cause of the problem without the oven 
being pushed again under close obsena¬ 
tion <TR 2092-4; Ex. 68J). For these 
reasons the standard does not limit ac¬ 
tion to one coking cycle but rather re¬ 
quires action to be taken as soon as pos¬ 
sible depending on the nature and extent 
of the corrective action necessary. 

5. Maintenance and repair program. 
The standard requires the employer to 
develop a detailed, written procedure es¬ 
tablishing a maintenance and repair pro¬ 
gram for essential battery components 
relating to the control of coke oven emis¬ 
sions. The necessity for the effective 
functioning of these items, including the 
required work practices, have been dis¬ 
cussed under the individual control sec¬ 
tions. The components covered in the 
maintenance and repair program include 
the offtake system, e.g. standpipes, col¬ 
lector mains, and aspiration system; 
heating system, e.g. flues, gas lines, and 
nozzles: oven brickwork; and coke oven 
doors, as well as battery machinery and 
other controls. All of these items are con¬ 
sidered necessary and appropriate com¬ 
ponents of a good coke oven emission 
control program and indeed they are also 
necessary to preserve the proper func¬ 
tioning of the battery (TR 1571. 1574. 
1575, 1578. and Ex. 114, App. A, p. 112 >. 
A similar program for maintenance and 
repair was recommended by the Advi¬ 
sory Committee and also incorporated 
into the report of the industry members 
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of the committee (Ex. 3. Ex. 4). One es¬ 
sential component of this program is the 
preservation of alignment of the battery, 
both as to charging holes and in relation 
to the larry car. as well as the offtake 
system. (TR 2167-8). Proper alignment 
reduces the amount of air that may enter 
the oven thus adversely affecting the 
pressure to evacuate the gases and it will 
also minimize coal spillage on the top of 
the battery (TR 1564). Since that mech¬ 
anized or automatic cleaning equipment 
is used to clean goosenecks and stand¬ 
pipes. the alignment of these parts of the 
offtake system must be preserved (TR 
1625, 1632). 

An excellent illustration of such a pro¬ 
gram was provided in the testimony of 
Mr. Burton of U.S. Steel (TR 2919-20; 
2021, 2027, 2086-88) and in the U.S. Steel 
paper on stage charging: The cleaner and 
tighter the aspiration and offtake is. the 
more efficient the aspiration will be.” 
This points to the need for a definite, 
continuing program of cleaning and 
maintenance. These items were identi¬ 
fied and set up on a definite maintenance 
cycle, with assigned responsibility. Every 
effort is made to continue this effective 
maintenance < Ex. 41A, p. 5). 

Apart from the maintenance and re¬ 
pair program for the previously discussed 
components, the standard also requires 
maintenance of the regulated area in a 
neat, orderly condition, free of coke and 
coal spillage and debris. This provision 
is designed to prevent not only hazards 
to employees such* as tripping, slipping, 
or injury from the derailing of battery 
equipment, but also to prevent exposure 
to emissions caused by coal spillage tliat 
may create exposure to coke oven emis¬ 
sions «Tr. 2090-1, 3524-5: Ex. 66F>. 

The final provision in this section 
specifies the timing for the institution 
of the necessary repairs. It requires that 
repairs shall be instituted as soon as pos¬ 
sible. This is based on evidence in the 
record which indicated that there is no 
set timeframe applicable to these re¬ 
pairs but rather, because some repairs 
may require replacement or rebuilding of 
battery components over a substantial 
period of time (TR 1571, 1574-5. 2326-7). 
However, since any delay in the imple¬ 
mentation of these repairs can affect em¬ 
ployee exposure to coke oven emissions, 
e.g. leaks from standpipes, chuck doors, 
or oven brickwork, the standard requires 
that temporary repair measures be in¬ 
stituted prior to charging the oven for 
the next coking cycle. Examples of the 
types of repairs contemplated by this 
section are luting, sealing, or welding of 
offtake equipment leaks, or installation 
of chuck door gaskets (TR 1577: 2085-6: 
2933). While industry representatives 
generally stated that immediate repairs 
are not possible, that factor must be bal¬ 
anced against the risk of continued em¬ 
ployee exposure in setting a timeframe 
for control of these emissions. Therefore, 
while acknowledging that permanent re¬ 
pairs may not be capable of immediate 
implementation, the standard requires 
both temporary and permanent repairs 
to be performed as soon as possible. 

One of the key components of this 
standard is the sneciflcation of a program 
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of detailed work practices, maintenance 
and repair activities. While one or more 
of these items have been instituted on a 
large number of coke oven batteries, it is 
apparent that implementation has to 
date been far from effective in reducing 
employee exposure. While part of the 
reason for such deficiency is the failure 
to establish these requirements on a 
routine basis, another important reason 
is that they are highly dependent upon 
the personnel available to perform the 
activities. It is apparent that, given the 
state of the art in controlling coke oven 
emissions from existing batteries, and to 
some extent new batteries, there will con¬ 
tinue to be heavy reliance on work prac¬ 
tice controls. This may necessitate the 
use of additional personnel to ensure 
that the benefits of reduced co^e 
exposure can be attained. A capsule sum¬ 
mary of the philosophical and practical 
considerations of this issue was presented 
by Mr. Smith of the USWA <TR 3698- 
3702) in liis comparison of the need to 
improve the U.S. Steel Clairton batteries 
with the results at the U.S. Steel Fair- 
field batteries. The conclusion of both 
the company and union personnel was 
that additional personnel were essential 
to the effective implementation of the 
improvement program at Ciahton (Ex. 
2-690. 

The importance of this point is ap¬ 
parent in contrasting the amount of at¬ 
tention paid to work practice control at 
U.S. Steel, Fairfield with that at other 
plants. The emission control program 
required additional topside, bench level, 
and maintenance personnel to perform 
the operating and cleaning procedures. 
They were used either on a temporary 
or permanent basis depending on the 
nature and extent of the problem <TR 
2095-2098). The efficacy of these pro¬ 
grams is described in Mr. Burton’s testi¬ 
mony (Ex. TR 1971-2) as w r ell as in the 
testimony of the USWA representatives 
from that plant (TR 3046, 3060; Ex. 
69A>. Similar efforts at other plants have 
also led to improvement (TR 3379-80). 
In order to implement many of the neces¬ 
sary requirements of this standard, ad¬ 
ditional personnel may be needed, for 
example during inspection and cleaning 
of the goosenecks and standpipes every 
coking cycle <TR 2921-2), reluting oven 
doors (Ex. 68J>, or cleaning of doors 
and jambs (TR 3113-4,3193). 

A requirement for adequate manpower 
does not appear in the standard. How¬ 
ever. OSHA believes that the need for an 
adequate number of personnel is impli¬ 
cit m the engineering and work practice 
control requirements. For all the required 
work practices to be performed, the em¬ 
ployer must have enough personnel, or 
the work practices cannot be performed 
and a citation can result. It would seem 
to be impossible to determine now what 
size workforce will be “adequate” for 
each coke battery and specify this in a 
standard. OSHA agrees with the philos¬ 
ophy of those w’ho support this require¬ 
ment. and as has been demonstrated at 
U.S. Steel’s Fairfield Works, increases in 
crew size may. indeed, be necessary. An 
employer may be cited by OSHA for 
failure to carry out necessary work 
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practices, this may or may not be the re¬ 
sult of inadequate crew size. 

An issue that has been raised during 
this rulemaking proceeding is that the 
number of personnel that may be re¬ 
quired to maintain coke battery equip¬ 
ment and perform necessary work prac¬ 
tices. would result in a larger population 
at risk from exposure. While this may be 
true. OSHA believes with the decrease 
in emission levels that will result from 
the additional engineering controls and 
work practices will substantially decrease 
the risk from exposure. Although the 
population at risk will increase, the 
amount of risk will decrease. In light of 
the experience to date, such as Pair- 
field. in reducing emission levels at coke 
ovens some increase in the number of 
personnel seems likely. However, failure 
to mandate the required work practices 
would inevitably perpetuate the high 
risk to employees because the engineer¬ 
ing controls alone would be ineffective. 
Accordingly, OSHA believes the benefits 
which will ultimately be derived from a 
vigorous control program exceed the 
risks from exposure to the reduced 
emission levels especially in light of the 
present risk from exposure to the high 
emission levels on many batteries. 

6. Filtered air equipment. The stand¬ 
ard requires that the cabs of the larry 
car, pusher machine, door machine and 
quench car, and stand-by pulpits on the 
topside, screening station, and at the 
wharf, be equipped with a positive-pres¬ 
sure. filtered air supply. 

These installations are intended to re¬ 
duce employee exposure to coke oven 
emissions by isolating the employee 
rather than by eliminating the emis¬ 
sions at their source. This type of con¬ 
trol is acceptable industrial hygiene 
practice when it is not possible to elimi¬ 
nate emissions at their source. Air fil¬ 
tration systems have been tested and in¬ 
stalled at several plants. Tests con¬ 
ducted under NIOSH contract on a larry 
car serving a 79-oven coke battery dem¬ 
onstrated the effectiveness of a filtration 
system in removing multiple contami¬ 
nants from the Air (Ex. 2-37J). The sys¬ 
tem filtered carbon monoxide (CO): 
total hydrocarbons: total sulfur: meas¬ 
ured as sulfur dioxide (S 2): total par¬ 
ticulates, and nitrogen oxide and dioxide 
(N0/N02). Concentrations of coal tar 
pitch volatiles (benzen-soluble fraction) 
(CTPV) were reduced from an outside 
concentration of 1.89 mg/m 3 to 0.28 mg/ 
m* and from 1.00 mg/m ;1 to 0.17 mg/m 3 . 
These pairs of measurements demon¬ 
strate reductions of over 80% by the use 
of filtered air equipment. Other control 
measures which may have been in use 
at this plant w r ere not given in the re¬ 
port (Ex. 2-37J). In its presentation to 
the Advisory Committee. AISI provided 
“before and after” sampling data for 
several coke plants on which various con¬ 
trols had been installed (Ex. 2-146). On 
one battery, described as being 22 years 
old, with a single collector main, the 
larry car operator’s CTPV exposure av¬ 
eraged 3.75 mg/m 3 . After installation of 
new charging hole rings and lids, auto¬ 
matic lidlifters, improved drop sleeves, 
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steam aspiration, manual sequential 
charging and a filtered air system for the 
larry car cab, the operator’s average ex¬ 
posure dropped to 1.21 mg/m 3 . This is 
still well above the permissible exposure 
limit but represents a 67% reduction in 
exposure. Additional controls could pre¬ 
sumably reduce exposure even further. 
The high concentrations of CTPV at 
this plant are probably due to problems 
other than inefficiency of the filtered air 
system. 

At U.S. Steel’s Fairfield Works, con¬ 
centrations of CTPV in the larry car cab 
averaged 0.26 mg/m 5 on Battery No. 5 
and 0.45 mg/m 3 on Battery No. 6 <Ex. 
2-223). No filtered air systems are in 
use at this plant. The generally low ex¬ 
posure levels at this plant have been 
credited, as previously discussed, to care¬ 
ful attention to proper work practices 
and procedures as well as engineering 
controls. Supplementation of these pro¬ 
cedures with filtered air, OSHA believes, 
would reduce exposures even further. A 
reduction of 67%, as reported by AISI, 
would give average exposures of .08 
mg/m 3 and 0.15 mg/m 9 in the larry car 
cabs. Similar reductions could be ex¬ 
pected at other work stations such as 
door machine, quench car, and topside 
didman). 

AISI submitted data on a 22 year old, 
double collector main battery (Ex. 2-146) 
with an air-conditioned topside pulpit. 
The lidmen’s average CTPV exposure 
was 1.35 mg m\ Stage charging had 
not yet been implemented at this bat¬ 
tery at the time the samples were taken. 

Filtration alone cannot be expected to 
reduce concentrations below the per¬ 
missible exposure limit. Bethlehem Steel 
Corporation undertook a pilot study at 
its Johnstown, Pa. coke plant to develop 
air filtration and air conditioning sys¬ 
tems for equipment cabs and lunchrooms 
«Ex. 2-93; TR 2449). The sampling data 
from tlie larry car cab showed an aver¬ 
age CTPV concentration of 0.10 rag/nr 
inside the cab and 0.64 mg/m 1 outside. 
In addition to the filtered air supply, 
the battery was equipped with sequen¬ 
tial charging, a jumper pipe, steam as¬ 
piration, improved drop sleeves and door 
cleaning and maintenance. Because of 
the necessity to leave the cab during 
normal operation, the larry car opera¬ 
tor’s average CTPV exposure was 0.38 
mg/nr. Exposure prior to installation 
of controls was 4.0 mg/m*. Bethlehem 
reported that use of all of the above 
mentioned controls reduced exposures 
to l/30th of those before the controls 
were installed. Filtered air reportedly 
was responsible for reducing exposures 
to 1/6 the previous levels (Ex. 2-93, TR 
2450). 

Problems with filtered air systems have 
been identified although the technology 
is proven. OSHA finds that these sys¬ 
tems are feasible on most batteries (Ex. 
2-174. p. 80; Ex. 149, p. 153). The effec¬ 
tiveness of filtered air systems may be 
diminished in cases where the employee 
continually moves in and out of the cab 
during the performance of his or her 
duties (TR 1571; Ex. 149, p. 153). Open 
cabs on some equipment would be diffi¬ 


cult to enclose (TR 1570). John Mun¬ 
son of U.S. Steel, a member of the Ad¬ 
visory Committee, recommended that 
filtered air with controlled temperature 
be provided for topside ‘Ex. i.e. larry 
car cabs, lidmen’s shelters) and lunch 
areas (2-174. p. 80; Ex. 2-163). AISI 
representative. Richard Phelps, agreed 
that installation was generally feasible 
on pusher machines, quench cars and 
stand-by pulpits (TR 1634-5). The en¬ 
gineering problems of installing filtered 
air systems on larry cars are not insur¬ 
mountable (TR 815-6). 

An employee of Bethlehem Steel testi¬ 
fied that controlled temperature filtered 
air systems are in use on all larry cars, 
pusher machines, and topside stand-by 
sheds at the two coke plants in Johns¬ 
town. These installations work well, 
with apparently minimal maintenance 
problems ‘TR 2909-11). Air filtration 
systems are now included in plans for 
all of Bethlehem’s plants (TR 2475). 
Air conditioned larry cars are also being 
used successfully at U.S. Steel’s Clairton 
Works ‘TR3141-2). 

In addition to filtration. OSHA be¬ 
lieves that temperature controls will 
make the environment ip the enclosure 
more pleasant, thus encouraging proper 
use <e.g. keeping cab doors closed). It 
may also make the enclosed cab seem 
less confining. Without temperature 
controls, the positive pressure filtration 
system would blow hot air in the summer 
and cold air in the winter which would 
make working in the Enclosed cab or 
staying in the stand-by pulpit intoler¬ 
able, thereby defeating its purpose. 

Filtered air with temperature controls 
was recommended by the Advisory Com¬ 
mittee for all equipment cabs, stand-by 
pulpits for topside, the wharf, screening 
station, and lunch areas. The NIOSH 
criteria document recommends positive 
pressure filtered air supply for pusher 
cabs, larry car cabs, door machine cabs, 
quench car cabs, and topside stand-by 
pulpits for lidmen. No mention is made 
of such equipment for the wharf or 
screening station. As discussed in the sec¬ 
tion on regulated areas, the wharf and 
screening station were included in the 
‘side-oven” job classification in the 
steelworkers mortality studies (2-105. p. 
106) and excess morbidity and mortality 
has been demonstrated in that category 
(2-14). Coke oven emissions are present 
in these work areas (TR 3374-5). 

7. New and rehabilitated batteries. 
One of the most significant issues before 
OSHA is how to treat new or rehabili¬ 
tated batteries. In this regard, it should 
be noted that AISI indicated that 67<7 
of the blast furnace coke batteries in the 
U.S. were constructed prior to 1955. 
which represents 45% of the total coke¬ 
making capacity (Ex. 2-146). Similar 
percentages apply to foundry coke plants 
(Ex. 73). The USWA indicated that 43' 
of the coke ovens currently operating in 
the U.S. are 25 years old or older (TR 
3502, Ex. 63-A, List 3). The average use¬ 
ful life of a battery is in the 25-35 year 
range (Ex. 6A-14). Based upon these 
data, it Ls clear that a considerable por¬ 
tion of present coke-making capacity 
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will need to be replaced in the relatively 
near future. This new construction pre¬ 
sents an excellent opportunity to incor¬ 
porate engineering controls that are 
feasible on new or rehabilitated batteries 
but may not be feasible on existing 
batteries. 

Since the feasibility problems related 
to implementing the latest control tech¬ 
nology, such as automatic lid lifters, au¬ 
tomatic door and jamb cleaners and dou¬ 
ble collector mains (except for pipeline 
charging), can be designed out in the 
planning and construction of a new or 
rehabilitated battery, the Agency fully 
expects new or rehabilitated batteries to 
more easily reach the permissible ex¬ 
posure limit, through engineering and 
work practice controls alone, than exist¬ 
ing batteries. 

Accordingly, the standard requires that 
new or rehabilitated batteries use the 
best available engineering and work 
practice controls to comply with para¬ 
graph (f) . The standard does not specify 
the controls which must be used. How ¬ 
ever. OSHA believes that the controls re¬ 
quired for existing batteries constitute 
the best available technology as of pro¬ 
mulgation of the standard. As control 
technology improves, the standard con¬ 
templates that new and rehabilitated 
batteries be equipped with such controls 
in order to comply w r ith paragraph (f). 
It should be noted that best available 
technology is not limited to commercially 
available technology. Rather, it is in¬ 
tended to include any effective tech¬ 
nology which is available to the em¬ 
ployer. By utilizing this approach, OSHA 
believes that technology will not be fro¬ 
zen and employee health will be 
benefitted. 

The Advisory Committee recommended 
that automatic door and jamb cleaners, 
automatic lid lifters, filtered air equip¬ 
ment cabs and topside standby pulpits, 
goosenecks that can accommodate auto¬ 
matic cleaning equipment, remote-con¬ 
trolled dampering-off systems, and dou¬ 
ble collector mains or an enclosed charg¬ 
ing system, be mandatory for all new 
and rehabilitated batteries. OSHA. as 
discussed earlier, has required filtered 
air systems for existing batteries. This 
type of equipment can contribute greatly 
to substantial reductions in employee ex¬ 
posure and, wherever feasible, should be 
installed. 

The participants are in agreement that 
remote-controlled dampering-off sys¬ 
tems have not been shown to be feasible. 
Such equipment has only been installed 
in larry cars at two plants (Ex. 144, App. 
A. p. 18). These devices, actuated by the 
larry car operator, consist of an hy¬ 
draulic cylinder system attached to a bar 
which engages and either lifts or lowers 
the damper arm. Operation of this sys¬ 
tem requires near-perfect alignment of 
standpipes and goosenecks. This align¬ 
ment is difficult to maintain, especially as 
a battery ages. Once a battery has begun 
to distort, it is very difficult to bring the 
battery back into alignment. Although 
misalignment can be minimized, it is 
presently difficult, if not impossible to 
keep a battery in a condition where re¬ 


mote controlled dampering-off systems 
could be used (TR 1632-3). 

The problems of alignment also are 
involved in the operation of automatic 
gooseneck cleaners as discussed previous¬ 
ly. The Advisory Committee recom¬ 
mended that new f and rehabilitated coke 
batteries be required to have goosenecks 
which can accommodate automatic 
cleaning equipment. Although there has 
been discussion of automatic gooseneck 
cleaners, there is no information in the 
record as to w’hat special design of goose¬ 
neck may be required to accommodate 
such devices. The success of gooseneck 
cleaners does depend on the gooseneck 
design (Ex. 2-163, Ex. 2-220); but stand¬ 
pipe alignment is also critical, so al¬ 
though the goosenecks may accommo¬ 
date automatic cleaners, over time such 
cleaners may lose their effectiveness. 
OSHA does not believe that automatic 
gooseneck cleaners should be required to 
the exclusion of other non-manual meth¬ 
ods, such as mechanical cleaners, since 
the automatic type offer no special ad¬ 
vantage and. in the long run, may prove 
less effective. 

Automatic lid lifters are mechanical 
devices which remove and replace charg¬ 
ing hole lids eliminating this task from 
the lidman's duties. This removes the 
lidman from exposure w T hich is reported 
to be greatest during relidding (Ex. 2-63, 
p. 12; Ex. 21-121. p. 332). The automatic 
lid lifters can rotate the lid and effect 
a seal (Ex. 2-120, p. 24; Ex. 2-196), elim¬ 
inating the need for the lidman to stand 
over an open or partially open charging 
hole. These devices have not been de¬ 
veloped to the point where they can gen¬ 
erally be retrofitted (Ex. 2-121, p. 86; 
Ex. 2-163; TR 2212-3, 2329-30, 2471. 
3508-9*. Problems exist with the added 
weight *e.g. TR 1566, 2329-30) and 
clearance »TR 1566>. Two attempts to 
retrofit automatic lid lifters w r ere un¬ 
successful * Ex. 2-151. p. 120-1*. (2-151, 
p. 120-1». Only one plant has success¬ 
fully retrofitted automatic lid lifters (TR 
3509). 

OSHA recognizes that problems exist 
with the operation of automatic lid lift¬ 
ers. Although they may be effective for 
removal and replacement of lids, me¬ 
chanical problems do exist (e.g. TR 
2284». Also, currently used lid lifters have 
difficulty removing lids which have been 
sealed with a slurry, forcing operators to 
seal lids with loose coal dust (Ex. 66-2). 
OSHA believes, however, that these prob¬ 
lems can be solved by altered lid lifter 
designs or a differently formulated 
slurry. Although automatic lid lifters 
have not eliminated the need for the 
lidman they can remove this employee 
from a point of substantial exposure. 

Automatic door and jamb cleaners 
have also been successful at reducing em¬ 
ployee exposures. This refers primarily 
to the mechanical scraper-type cleaners 
(Ex. 66P-1. Ex. 66H-1) although not 
to the exclusion of other automatic de¬ 
vices, such as high pressure w r ater sys¬ 
tems. which will be discussed later. Auto¬ 
matic door and jamb cleaners are pres¬ 
ently being installed on almost all new 
ovens being built in the U.S. (Ex. 2-163; 
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Ex. 145, Attachment 1>. These devices 
have not eliminated the need for some 
manual cleaning (Ex. 2-19 > especially in 
the comers (Ex. 66H-2). However, it is 
difficult to clean the entire door by hand 
(Ex. TR 1648). particularly on tall «6 
meter) ovens. Two installations with tall 
batteries, visited by OSHA personnel had 
automatic door and jamb cleaners (Ex. 
66 F-3 r Ex. 66 H-2>. Automatic door and 
jamb cleaners can effectively remove 
major build-ups of heavy tar. sludge and 
carbon (Ex. 2-19. p. 72). Therefore, auto¬ 
matic door and jamb cleaners can reduce 
exposures of employees whose duties in¬ 
clude cleaning of doors and jambs. The 
manual touch-up that may be necessary 
would require that the employee be ex¬ 
posed to the emissions for less time and 
to smaller amounts. 

There has also been extensive discus¬ 
sion of the use of high pressure water 
systems (HPW) for cleaning doors. The 
use of HPW for the cleaning of doors is 
not generally a routine practice but 
rather is in individual cases being tested 
to supplement existing door cleaning 
programs (Ex. 2-69 C. TR 1438). HPW 
is effective in the stripping of carbon and 
other build-ups from steel parts (Ex. 
2-19; p. 74). Republic Steel testified that 
there was only one HPW for cleaning 
doors in operation and it w as not as ef¬ 
fective as manual cleaning (TR 2171). 
USWA reported HPW was in use at the 
Stelco plant at Hamilton, Ontario (Ex. 
144, App. A. p. 79) and that its use was 
beginning in the U.S. (TR 3539-40). 

Questions have been raised concern¬ 
ing possible safety hazards from HPW. 
First, there is the danger of the w f ater 
spray itself. The water pressure of these 
units is approximately 6000 pounds per 
square inch (TR 3629). This pressure 
can kill a person struck by the blast of 
water (TR 1437, 2473). Additionally, the 
problem of the water freezing on the 
bench area in cold weather w>as men¬ 
tioned (TR 849, 2171>. Bernard Bloom 
of EPA. in response to a question, noted 
that HPW cleaning of carbon, performed 
by the Heist Corporation at U.S. Steel’s 
Clairton Works, operates tw*elve months 
a year <TR 1437-8). It was not stated 
whether this involved cleaning of coke 
oven doors however. Bethlehem Steel re¬ 
ported that contracting firms do perform 
HPW cleaning of coke oven doors (TR 
2473). The report to AISI by Battelle 
Columbus Laboratories (Ex. 2-19) con¬ 
sidered HPW as a very effective means 
of door cleaning with the added advan¬ 
tage of not distorting or scarring the 
surfaces cleaned as might occur with 
scrapers i Ex. 2-19. p. 74 *. 

Coke plant operators feel, however, 
that HPW for door cleaning is still ex¬ 
perimental (TR 2473, 2646). It was 
stated that HPW for cleaning coke oven 
doors is technology under development 
that renuires specialized equipment and 
a redesigned door lining (TR 2473>. To 
date. HPW has not been used to clean 
door jambs (TR 2171. 2473. 3540). HPW 
for cleaning doors can be a stationary 
installation and doors can be brought to 
the station for cleaning jambs, on the 
other hand, it would have to be a mobile 
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system which lias not been perfected 
<TR 3540). 

The record is mixed on the subject of 
HPW. It has been termed experimental, 
yet there are apparently private contrac¬ 
tors regularly performing HPW cleaning. 

It is clear that such equipment cannot 
generally be retrofitted on existing bat¬ 
teries (TR 23312, 2474). It would appear 
feasible however, to install HPW for 
cleaning coke oven doors on new bat¬ 
teries, and is considered effective. HPW 
has not been developed for cleaning door 
jambs. The uncertainty in the record 
does not permit OSHA to specifically re¬ 
quire HPW on new batteries although it 
can be a useful part of a program of 
maintenance and cleaning to prevent 
door emissions. 

OSHA does not view jumper pipes as 
being the best technology for new bat¬ 
teries or for most rehabilitated batteries. 
The need for double drafting during 
charging has been discussed. The two 
principal methods for accomplishing this 
are either double collector mains or a 
single collector main and a jumper pipe. 
Double collector mains are a more effec¬ 
tive means of aspiration than jumper 
pipes (Ex. 261. p. 13: Ex. 2-220). Double 
collector mains greatly reduce the pos¬ 
sibility of emissions caused by tunnel 
head blockage during charging (Ex. 2- 
120, p. 22). Although effective on single 
main batteries, jumper pipes have a 
variety of maintenance and malfunction 
problems that are eliminated by use of 
double mains (Ex. 2-220). Double col¬ 
lector mains are a permanent installa¬ 
tion and the possibility of human error 
which is present in the use of a jumper 
pipe is minimized <TR 3678). It is esti¬ 
mated that only 20 per cent of existing 
single main batteries could be retro¬ 
fitted with a second main (Ex. 2-61, p. 
14), making use of jumper pipes neces¬ 
sary. New batteries can be constructed 
with two collector mains, however. OSHA 
recognizes that installation of a second 
collector main on some rehabilitated bat¬ 
teries may be infeasible due to space 
limitations or other difficulties. The Ad¬ 
visory Committee, recognizing that the 
retrofitting of a second collector main is 
not generally feasible on existing bat¬ 
teries, recommended that double mains 
be required on new and rehabilitated bat¬ 
teries using conventional charging sys¬ 
tems (Ex. 3, p. 38). 

Alternatives to larry car charging are 
enclosed systems which charge the ovens 
by means of pipelines or a conveyor. 
There are presently five pipeline charged 
batteries in operation in the U.S. Pipe¬ 
line charging is a method for controlling 
charging emissions which is applicable 
to new coke ovens (Ex. 2-146). This sys¬ 
tem has been described under “Charg¬ 
ing”. Pipeline charging apparently can¬ 
not be retrofitted on existing batteries 
• Ex. 2-220). As has been previously dis¬ 
cussed, problems do presently exist in the 
operation of pipeline charging, however, 
these problems are not considered insur¬ 
mountable and pipeline charging can be 
operated in an emission-free manner 
(TR 1561). The Advisory Committee rec¬ 
ommended pipeline charging as an alter¬ 
native to conventional charging with 
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double collector mains for new and reha¬ 
bilitated batteries (Ex. 3, p. 38). As part 
of OSHA’s desire to have new and reha¬ 
bilitated batteries constructed with the 
most advanced engineering controls to 
reduce employee exposure to coke oven 
emissions, such batteries may utilize ef¬ 
fective pipeline or other enclosed charg¬ 
ing systems. The standard defines a re¬ 
habilitated battery as one which receives 
a major overhaul, rebuilding, renovation 
or restoration. Whether a battery is 
viewed as an existing battery or a new 
or rehabilitated battery will, of course, 
depend upon the facts. Certainly a bat¬ 
tery which is rebuilt from the ground or 
from the pad up will be viewed as a re¬ 
habilitated battery. On the other hand, 
routine major repairs will not be viewed 
as rehabilitation. The intent of the 
standard is to require that employers 
who invest substantial resources to make 
a battery more productive or profitable, 
also utilize the best technology to make 
the battery safer and more healthful for 
employees, in the same process. 

8. Emergencies. The standard re¬ 
quires that no charging take place where 
an emergency (i.e., a massive release of 
coke oven emissions) occurs until the 
cause of the emergency is properly re¬ 
paired, unless the employer can establish 
that tiie cause of the emergency cannot 
be determined unless the oven is again 
charged. The proposal did not contain 
such a requirement, although the Advi¬ 
sory Committee recommended that no 
charging be permitted until the cause of 
certain leaks is repaired. 

Obviously, there are inevitable minor 
leaks which occur on the oven. OSHA 
believes that all such repairs should be 
made as soon as possible, but not nec¬ 
essarily before charging takes place. 
This is not to say that employers can or 
should ignore or treat minor leaks 
lightly. Indeed, one of the principal rea¬ 
sons for Fairfield’s success in dramati¬ 
cally reducing exposures Is the atten¬ 
tion focused upon all leaks, including 
minor ones. On the other hand, there are 
defects which result in massive releases 
of coke oven emissions. For example, if 
a standpipe bursts, the aspiration system 
fails, or the heating flue is defective, 
causing a green push, a massive release 
of coke oven emissions will occur. In 
these circumstances, the standard pro¬ 
hibits further charging until necessary 
repairs are made. It should be noted that 
occasionally the only way to determine 
the cause of a defect is to charge the 
oven, and analyze the cause of the prob¬ 
lem. In this limited circumstance, the 
standard permits charging. 

9. Written plans for compliance . In 
order to insure compliance with this 
standard, employers are required to es¬ 
tablish and implement two written pro¬ 
grams. First, a written program must be 
drafted which describes, in detail, cur¬ 
rent operating procedures as well as pro¬ 
jected engineering controls and work 
practices, specifically delineated in the 
standard, which will reduce employee ex¬ 
posures to or below’ the permissible ex¬ 
posure limit. Such a written program will 
set forth specific time frames by which 


the engineering controls and workprac- 
tices will be in place. If the employer 
has implemented all required controls 
and practices within specified time 
frames, and permissible exposure limits 
are nonetheless exceeded, then the stand¬ 
ard requires the formulation and imple¬ 
mentation of a second written program— 
compelling the employer to utilize any 
existing technology and to develop new' 
technology necessary to achieve full com¬ 
pliance with the standard. 

OSHA derives legal support for a tech¬ 
nology-forcing standard from the rul¬ 
ings of the Courts of Appeals (See e.g.. 
Society of Plastics Industry v. U.S. De¬ 
partment of Labor, 509 F. 2d 301 (C.A. 2. 
1975) cert, denied; AFL-CIO v. Brennan, 
530 F. 2d 109, 121-122 (C.A. 3, 1975). 
Moreover, the coke oven emissions stand¬ 
ard marks the first attempt by the Secre¬ 
tary to combine the specificity of a stand¬ 
ard which particularizes required engi¬ 
neering controls and work practices with 
the flexibility which permits employers 
to tailor their written programs to the 
exigencies of their batteries. In addition, 
the specificity of the final standard finds 
further support in section 6(b) (7) of the 
Act which states in pertinent part: 
“Where appropriate, such standard shall 
also prescribe suitable protective equip¬ 
ment and control or technological proce¬ 
dures to be used in connection with such 
hazards * * (Emphasis added.) Fur¬ 
thermore. a standard which specifies a 
compendium of required controls and 
practices is promulgated in cognizance of 
similar plans which have been developed 
in the context of litigation (Ex. 68J 
68K •. Nevertheless, although these 
agreements marked an important first 
step u nder the former general, non¬ 
specific CTPV standard, they further un¬ 
derscore the necessity for a uniform 
standard of compliance which directs 
employers to specific abatement pro¬ 
grams and allows the Secretary more 
easily to monitor an employer's progress 
in achieving full compliance. 

Another issue for discussion under this 
section involves the efficacy of OSHA’s 
enforcement procedures in insuring uni¬ 
form compliance with the requirements 
of this standard. The Advisory Commit¬ 
tee recommended a procedure, apart 
from the citation mechanism, for OSHA 
review and approval of an employer’s 
written plans. The agency has deter¬ 
mined that the alternative compliance 
strategy described below will more ade¬ 
quately insure uniform compliance, es¬ 
pecially within the context of limited 
OSHA resources which preclude the ad¬ 
vance approval of all abatement plans. 

Thus, as detailed in OSHA’s Industrial 
Hygiene Manual, citations will be issued 
for the failure to comply with the re¬ 
quirements of the standard. The citation 
will set forth “standard alleged violation 
elements’’ (SAVE) including specific 
time frames by which the cited employer 
must come into initial (development of 
a plan», intermediate ‘hiring an expert 
consultant, ordering requisite materials, 
etc.) and final compliance Specific con¬ 
trols in place). During the course of im¬ 
plementation. OSHA will periodically 
monitor the employer’s progress in order 
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to ensure compliance with the elements 
of the citation. Further appropriate en¬ 
forcement action will be taken if the per¬ 
missible limit is still exceeded and the 
employer fails to develop and implement 
a technology-forcing program. 

The Department is cognizant of the 
concerns of the unions and the Advisory 
Committee that the implementation of 
this standard through the traditional en¬ 
forcement mechanism may lead to its 
inconsistent application by OSHA field 
staff. We would offer several responses. 
First, such variegated interpretation 
would not be obviated by any pre-cita¬ 
tion plan approval process. Indeed, the 
same personnel would be reviewing the 
plan’s efficacy regardless of the enforce¬ 
ment or pre-enforcement context in 
which it was presented. Second. OSHA 
simply does not have the resources in 
sufficient numbers to review every coke 
oven plan required by this standard. 
Rather, the agency must rely on the de¬ 
terrence achieved through periodic gen¬ 
eral inspections and the intensive review 
and monitoring which will follow such 
inspections. Third, in the implementa¬ 
tion of this standard, field personnel will 
be advised by a Technical Advisory Unit 
based in the National office which will 
gather all coke oven information and co¬ 
ordinate all coke oven citation and set¬ 
tlement policy. 

Finally, a difficult compliance issue 
presented by the promulgation of the 
new standard involves its relationship, 
within the context of enforcement, to the 
employer's legal obligations under the 
Prior standard (29 CFR 1910.1000,1002 >. 
The present standard, at paragraph 
(f)(1) (i) requires the implementation 
of specific engineering controls and work 
practices at the earliest possible time but 
no later than January 20. 1980. To this 
end. employers are presently required to 
develop written programs and to imple¬ 
ment specific controls. However, the 
agency recognizes that employers had a 
legal obligation under the prior stand¬ 
ard to reduce coke oven emission expo¬ 
sures by means of feasible engineering 
and administrative controls. It is not the 
intention of the agency, through the pro¬ 
mulgation of this standard, to vitiate the 
legal requirements under the old stand¬ 
ard. Rather. OSHA views the two stand¬ 
ards as representing continuum of en¬ 
forceable obligations which have been 
crystallized in the standard's promulga¬ 
tion. 

More specifically. in evaluating 
whether the employer has instituted con¬ 
trols at the earliest possible time. OSHA 
compliance personnel would consider not 
only the employer’s performance under 
the new standard but also his prior obli¬ 
gations under its predecessor. It is 
OSHA’s view that recalcitrant employers 
who have implemented only a few or no 
controls or work practices under the prior 
CTPV standard should not benefit from 
a newly extended time frame established 
under the new standard. Rather, cog¬ 
nizant of their prior legal obligations, 
such employers would be subject to cita¬ 
tion under the new standard for failure 
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to implement controls at the earliest pos¬ 
sible time. 

(G) Respiratory protection. The stand¬ 
ard requires that respirators be used to 
achieve compliance with the permissible 
exposure limit only during the time pe¬ 
riod necessary to install or implement 
feasible engineering and work practice 
controls, in work operations in which 
such controls are not technically feasible 
or are not yet sufficient to reduce expo¬ 
sure to the permissible limit, or in haz¬ 
ardous operations or emergencies. These 
restrictions on the use of respirators are 
cons istent with the requirements of 29 
CFR 1910.1000(e) and with good indus¬ 
trial hygiene practice (Ex. 2-121, p. 489; 
TR 400. 888>. Respirators are to be con¬ 
sidered secondary to the objective of pre¬ 
venting contamination of the coke oven 
environment (TR 400. 863). Proper facial 
fit is essential, but. due to variations in 
individual facial dimensions, such fit is 
difficult to maintain (Ex. 2-18, 2-150). 
Coke oven work is strenuous and the in¬ 
creased breathing resistance of the res¬ 
pirator reduces their acceptability (2- 
121, p, 245; TR 864>. Heat stress also 
limits the wearability of respirators at 
coke ovens (TR 398). Safety problems 
presented by respirators must be con¬ 
sidered. Respirators limit .vision (2-18); 
this can be significant on a coke battery 
where numerous mechanical hazards 
exist and the employee’s ability to see 
is important. Speech is also limited. Voice 
transmission through a respirator can be 
difficult, annoying, and fatiguing. Move¬ 
ment of the jaw in speaking may cause 
leakage (2-18). Communication may 
make the difference between a safe, effi¬ 
cient operation and confusion and panic, 
especially in difficult and dangerous jobs 
(2150>. Skin irritation can result from 
wearing a respirator in hot weather, such 
irritation can cause considerable distress 
and disrupt work schedules (2150). 

It is clear that respirators cannot be 
considered as the primary means of em¬ 
ployee health protection. We have care¬ 
fully considered all these problems and 
have nonetheless concluded that if the 
PEL is exceeded then employees must use 
the respirators provided. 

OSHA recognizes that respirator use 
does have a role in worker protection 
<TR 143; 399400). This is especially true 
for maintenance procedures and jobs 
such of lidman (TR 887, 2850). The goal 
of the standard is the control of emis¬ 
sions at the source which would eliminate 
the need for respirators. However, since 
it is apparent that respirators may be 
necessary, an evaluation of respirators 
for coke oven use is critical. 

The selection of coke oven respirators 
is dependent upon the selection of the 
substances) in the emissions considered 
to be the cause of the health hazard. The 
Advisory Committee recommended the 
use of B<a»P as the best indicator of the 
hazard, the proposed standard selected 
respirable particulates. The final stand¬ 
ard requires monitoring of the benzene 
soluble fract ion of total particulate mat¬ 
ter (BSFTPM > as the hazard indicator. 
AU of these alternatives, however, rely on 
particulate sampling in keeping with the 
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view that the particulate fraction of coke 
oven emissions is the basic material 
against which workers must be protected 
(Ex. 2121, pp. 51920; 218; 2151, p. 156; 
TR 401). Therefore, it is prudent to pro¬ 
vide respiratory protection against 
particulates (TR 402). 

Air-purifying respirators with partic¬ 
ulate filters are presently issued to coke 
oven workers (Ex. 2-21, p. 255, p. 521 >. 
These are usually quarter-mask respira¬ 
tors which filter the air as the wearer’s 
breath draws air through the filter. 

There are numerous factors which af¬ 
fect the performance of this type of res¬ 
pirator. These include the efficiency of 
the filter material and the fit of the 
facepiece on the wearer. Also important 
is wearer acceptance and training. Proper 
fit of the respirator is critical. As a nega¬ 
tive pressure Is created within the face- 
piece when the wearer breathes, unfil¬ 
tered air may enter the facepiece if gaps 
exist (TR 866). Obtaining a proper fit 
on each employee may require the em¬ 
ployer to provide two or three different 
mask styles since the mask of only one 
manufacturer will fit probably only 
three out of every four persons (TR 
872). 

The employee must be properly trained 
to wear the respirator, to know why the 
respirator is needed and to understand 
the limitations of the respirator. An un¬ 
derstanding of the hazard involved is 
necessary to enable the employee to take 
steps for his or her own protection. The 
respiratory protection program imple¬ 
mented by the employer must conform to 
the program set forth in 29 CFR 1910.134. 
This contains basic requirements for 
proper selection, use, cleaning, and main¬ 
tenance of respirators. 

The standard contains a respirator 
selection table (Table I) so the employer 
will provide the respirators wliich afford 
the proper degree of protection based on 
the airborne concentration of coke oven 
emissions. Three types of respirators are 
listed in the table. For concentrations of 
coke oven emissions less than 1500 ^g/m\ 
an air-purifying respirator with a partic¬ 
ulate filter is required. This category of 
respirator has a protection factor of 10 
which means that the concentration of 
the contaminant inside the respirator is 
10 times less than the concentration out¬ 
side the respirator. Tests of this type of 
respirators were conducted by U.S. Steel 
during the period 1966 to 1967. Sixteen 
respirators from five manufacturers 
were tested (2-121, p. 492-3). Samples for 
CTPV were collected from both inside 
the respirator facepiece and from the 
workplace air. The concentrations were 
compared, yielding the approximate 
average protection factor of 10. 

Because these respirators operate by 
negative pressure produced when the 
wearer inhales, proper fit is critical to 
prevent leakage of contaminated air 
around the facepiece. 

The employer must check to see that 
tlte employees’ respirators fit properly 
and that leakage is at a minimum. A 
rapid qualitative fit test can be per¬ 
formed at the start of each shift. 
Qualitative fit tests can be either a posi- 
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tive pressure test, in which the exhala¬ 
tion valve is closed and in which the 
wearer exhales into the facepiece to pro¬ 
duce a positive pressure, or a negative 
pressure test, in which the inlet is closed 
and the wearer inhales so that the face- 
piece collapses slightly (Ex. 19, Ref. 2). 
On an annual basis a quantitative fit 
test is to be performed on all employees 
wearing non-powered air-purifying res¬ 
pirators. This is important because of 
the nature of the hazard (cancer) and 
the dependence of respirator effectiveness 
on proper fit. Fit can be tested by use 
of an irritant smoke tube (stannic 
chloride impregnated pumice) which is 
used to direct an irritant smoke around 
the facepiece seal. If the particulate fil¬ 
ters can be replaced with chemical car¬ 
tridges, isoamyl acetate can be used to 
test facepiece fit. If leakage is noted in 
either case, it can be concluded that the 
particular respirator will not protect the 
wearer (Ex. 19, Ref. 2). Such tests should 
be performed when the employee is first 
issued the respirator so selection of the 
best fitting facepiece style can be made. 

For concentrations of coke oven emis¬ 
sions greater than 1500 pg/nr\ a pow’ered 
air-purifying respirator < PAPR) is re¬ 
quired. This type respirator consists of 
a facepiece, usually a half-mask (over 
the chin). connected by a hose to a filter 
and a battery powered blower. This 
blow^er delivers a continuous flow of air 
to the wearer. The facepiece is under 
positive pressure making fit a less criti¬ 
cal factor than with a non-powered res¬ 
pirator as leakage is from the facepiece 
outward. 

Under contract with AISI, William A. 
Burgess of Harvard University developed 
a prototype PAPR for use by coke oven 
workers. (Ex. 2-175; 19 k Several units 
were fabricated in 1973 and issued to 
coke oven workers. Worker acceptance 
w r as generally high until hot weather was 
encountered. The hot stream of air in 
the facepiece was unacceptable. A work¬ 
able cooler could not be developed within 
the contract period (Ex. 19). A similar 
problem was encountered with cold 
weather. Temperature is the major prob¬ 
lem with use of PAPR. As Burgess stated 
in his testimony. PAPR probably cannot 
be used during temperature extremes. 
(Ex. 19, p. 8*. The PAPR may not be 
usable three or four months of the year. 
OSHA recognizes this limitation and is 
aware that non-powered units may be 
necessary during those time periods. As 
workers acceptance is a major factor in 
respirator use. it is necessary to permit 
use of non-powered respirators during 
very hot or cold weather as employees 
may be more willing to w’ear them than 
PAPR. Also, because of the benefits 
which would accrue from year round 
usage of these units. OSHA will pursue, 
through NIOSH. research to adapt air 
conditioning components to these units. 

The higher protection factor afforded 
by PAPR makes use of these devices more 
desirable whenever possible. Burgess 
estimates the protection factor of a 
PAPR with a filter 98% efficie nt against 
coke oven emissions (BSFTPM), and a 
flow rate of 4 cubic feet per minute, to 
be approximately 30. If a higher effi¬ 
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ciency filter is used, the protection factor 
may increase. The protection factor of 
30 would mean an ou tside concentration 
of 4500 /tg/m* BSFTPM will be reduced to 
150 Inside the facepiece. 

The Advisory Committee recommend¬ 
ed that employees be given a choice be¬ 
tween powered and non-pow y ered air- 
purifying respirators (Ex. 3. p. 63 >. OSHA 
concurs and the standard requires the 
employer to provide a PAPR to any em¬ 
ployee who requests one. Either a powd¬ 
ered or non-powered respirator is per¬ 
mitted in the lower concentration range 
(not greater than 1500 /tg/m a >. The 
wearing of a non-powered respirator may 
be difficult for medical reasons, e.g. 
chronic lung disease. Since there are no 
objective medical tests to determine the 
employee's ability to wear a non-powered 
respirator, the determination must be 
left to the subjective evaluation of the 
employee. This provision of <he stand¬ 
ard becomes effective after January 20, 
1978 when respirator use will no longer 
be voluntary. During the voluntary use 
period, employees need not use their res¬ 
pirators except in the vicinity of visible 
emissions, this will permit periods of re¬ 
lief for those employees who find wear¬ 
ing a non-powered respirator difficult. 
The one year delay will also permit res¬ 
pirator manufacturers to increase the 
supply of PAPR. 

Both the Advisory Committee and the 
proposal included the use of high effi¬ 
ciency particulate filters for air-purify¬ 
ing respirators. High efficiency was de¬ 
fined as 99.97% efficient against 0.3 mi¬ 
crometer diameter particles. In his state¬ 
ment at the hearing, Burgess recom¬ 
mended that high efficiency filters not 
be required (Ex. 19, p. 5). Performance 
data of filter media against coke oven 
emissions is limited to Information re¬ 
leased by one AISI 'member company 
(Ex. 2-21 k Burgess's own evaluation of 
candidate filter media for the PAPR (Ex. 
2-21>, and data developed by MSA Re¬ 
search Corporation under NIOSH con¬ 
tract (Ex. 2-149; Ex. 19, Ref. 5). The 
first two studies revea led inconsistent 
performance based on CTPV sampling. 
Burgess tested resin felt, glass fiber high 
efficiency media, and resin impregnated 
deep w’ool batting. The high efficiency 
filter was only 90% efficient. In the 
NIOSH study, fume filters showed more 
consistent efficiency in the mid-ninety 
percent range. Based on these data, 
OSHA has deleted the requirement that 
only high efficiency filters be used. The 
variability of performance of this type 
of medium in testing makes it undesir¬ 
able to limit the acceptable type of filter 
to a single type. 

The standard requires that respirators 
be selected from among those approved 
for protection against dust, fume and 
mist by NIOSH under the provisions of 
30 CFR Part n. The NIOSH approval 
schedule calls for testing of dust, fume 
and mist respirators against silica dust 
and mist and lead fume. High efficiency 
respirators are also tested against an 
aerosol of dioctyl phthalate (30 CFR 
Part n, Subpart K). There presently is 
no testing against coke oven emissions; 


NIOSH is developing such a test proce¬ 
dure, however. As a result, respirators 
approved by NIOSH for particulates are 
permitted until January 20, 1979, after 
which time only those respirators tested 
and approved by NIOSH for protection 
against coke oven emissions will be per¬ 
mitted. 

Presently, only one manufacturer’s 
PAPR is certified by NIOSH (Ex. 76 A. 
Approval No. TC-21C-136, June 20.1973). 
Other PAPR’s are available, such as one 
demonstrated to the Advisory Commit¬ 
tee by the USWA (Ex. 2-151 p. 355-369). 
Tliis device is one of two PAPR’s manu¬ 
factured in Great Britain and in use on 
coke ovens there. Neither of these has 
been submitted to NIOSH for testing 
and certification. There will be a time 
lag between the effective date of this 
standard and the time that PAPR’s are 
available commercially on a large scale 
in the U.S. One British manufacturer, 
when queried by the USWA, felt that 
stepped-up production, to meet an in¬ 
creased demand, was possible (Ex. 2-151, 
p. 357). American manufacturers are al¬ 
so developing PAPR’s. 

At certain work locations a supplied air 
system may be feasible. For this reason, 
use of Type C supplied air respirators is 
permitted. As stated in the proposal, there 
are potential hazards in the use of sup¬ 
plied air respirators. The air supply hose 
is a mechanical hazard in an area with a 
great deal of moving machinery such as 
exists on a coke oven battery. Also, the 
hose limits the wearer’s mobility. The 
advantages of air supplied respirators, 
high protection factors and good worker 
acceptance may prompt development of 
equipment suitable to some coke oven 
applications. One such application which 
can be envisioned is a hybrid air purify- 
ing-supplied air device for equipment op¬ 
erators who spend a significant part of 
their shift at a fixed work station. When 
operating the equipment a supplied air 
“drop” could be attached to a quick dis¬ 
connect at the belt and the device could 
operate as a supplied air respirator with 
high protection factor. When the opera¬ 
tor must leave the cab he w T ould release 
the airline and the unit would operate as 
a conventional air-purifying respirator. 
It is this type of modification that sug¬ 
gests that the Type C continuous flow or 
positive pressure air supplied respirator 
be included in Hie standard with the 
cautions presented (Ex. 19, p. 8). 

The standard is consistent with the 
recommendations of NIOSH and the Ad¬ 
visory Committee, although neither of 
these bodies tied respirator selection to 
airborne concentrations. The Advisory 
Committee recommended tliat employees 
be given a choice between an air-purify¬ 
ing respirator and a PAPR regardless of 
the airborne concentration of coke oven 
emissions. The Committee considered 
worker acceptance to be the major factor 
in respirator use. At concentrations of 
coke oven emissions less than 1500 /ig m 
the standard permits use of either pow¬ 
ered or non-powered respirators. Addi¬ 
tionally, a choice of different styles of 
non-powered respirators must be offered 
if employees are to be fitted properly. At 
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concentrations of greater than 1500 ^g/ 
m. however, OSHA believes that the 
basic requirement for the PAPR is justi¬ 
fied due to the greater level of protection 
which can be afforded by these devices. 
The use of PAPR’s must include con¬ 
sideration of temperature extremes, as 
discussed above, and the ability of a par¬ 
ticular employee to wear such a device. 
Individuals with pulmonary conditions 
such as emphysema which restrict ex¬ 
halation may not be able to wear a posi¬ 
tive pressure respirator (Ex. 2-151, p. 
370 >. In such cases allowance must be 
made for the wearing of a non-powered 
respirator. 

The standard makes the wearing of 
respirators voluntary, except when em¬ 
ployees are in the vicinity of visible 
emissions, for the time period ending 
one year from the effective date. While 
exposures in excess of the permissible 
exposure limit do constitute a hazard. 
OSHA believes that it is necessary to 
mitigate some of the problems associated 
with implementing a program of respi¬ 
ratory protection such as the fitting and 
training of employees. During the one 
year voluntary period, control measures, 
such as installation of filtered air sys¬ 
tems and improved work practices can 
be implemented. These controls will re¬ 
sult in an improved work environment 
which will reduce the amount of time 
in which respirators would be necessary'. 
The voluntary nature of respirator use 
in the first year does not reduce the em¬ 
ployer’s obligation to train employees in 
the proper use of respirators and to 
make the appropriate respirators avail¬ 
able. Indeed, since the employee Is being 
granted a greater responsibility for his 
or her own protection, special attention 
must be given to the training program 
so the employee can make an informed 
choice. The employee would be required 
to have the respirator at all times, e.g. 
around the neck, and then use it when 
in the vicinity of a visible emissions. The 
proposal required use of respirators 
whenever employees were exposed in ex¬ 
cess of the permissible exposure limit. 
This would have essentially required the 
wearing of respirators by large numbers 
of coke oven workers for the entire work 
shift. The one-year period of voluntary 
respirator use will alleviate this burden 
while the necessary adjustments for im¬ 
plementation of a respirator program 
are made. 

The standard requires that employees 
wearing air-purifying respirators be per¬ 
mitted to replace the respirator filter 
whenever they detect an increase in 
breathing resistance. When the filter be¬ 
comes loaded, the movement of air 
through the filter becomes restricted 
forcing the employee to breath harder 
to overcome this resistance. The wearing 
of the respirator becomes increasingly 
more uncomfortable and it may not be 
u*sed as a result. To aid in the minimizing 
of the discomfort of wearing a respira- 

m ? nd to keep tlie respirator working 
efficiently the employee must be allowed 
^°£o an *» e filters when the need arises. 

Tlie wearing of a respirator in a dusty 
atmosphere can result in skin irritation 
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as the dust may accumulate around the 
facepiece seal. To prevent this irritation 
and to minimize the discomfort of respi¬ 
rator use. employees must be allowed to 
periodically wash their faces and respi¬ 
rator facepieces in order to remove any 
accumulation of coke oven emissions. 

(H> Protective clothing and equip - 
merit. The standard requires the em¬ 
ployer to provide and ensure that em¬ 
ployees use protective clothing and 
equipment in order to minimize three 
types of hazards. These are (1) hazards 
related to repeated skin contact with 
coke oven emissions. (2) hazards related 
to exposure to the heat and flame gen¬ 
erated by the coking process, and (3) 
hazards from impact. 

There are two hazards related to re¬ 
peated skin contact. First, the excess risk 
of mortality from genito-urinary cancer, 
<Ex. 2-14; Ex. 20L>, which may result 
from the absorption through the skin 
of the carcinogenic constituents of coke 
oven emissions (TR470). Second, skin 
cancer, which results from repeated skin 
contact with the products of coal com¬ 
bustion and distillation (Ex. 8-22; Ex. 
8-23». Protective clothing and equipment 
is intended to minimize skin contact 
with coke oven emissions in order to re¬ 
duce the incidence of genito-urinary 
cancer and to continue the apparently 
successful control of skin cancer mor¬ 
tality and morbidity that has resulted 
from the use of protective clothing and 
equipment and good hygiene practices 
(TR 727. 1096. 1108-9 >. Specifically, 

jackets and pants and, to a lesser extent, 
the gloves and face protection ; serve this 
purpose and are required, in part, for 
that reason. 

It is primarily a burn hazard which is 
related to exposure to the heat and flame 
generated by the coking process (TR 
1985; Ex. 19F. Appendix A). The burns 
may result from direct body contact with 
flame, or hot objects such as a piece of 
coke, or from the clothes of a coke oven 
worker catching fire. Therefore, the 
standard requires <1) face shields or 
vented goggles to protect against blasts 
of heat and flames, molten and incan¬ 
descent material, and dust hitting the 
face (TR 411; 1984) and, (2> clothing 
which covers the body and is also flame 
resistant, including jacket, pants, gloves, 
and insulation from hot surfaces for 
footwear (TR 411; TR 1985; Ex. 19F. 
Appendix A». 

It should be noted that the protective 
clothing and equipment which relates to 
skin contact with coke oven emissions 
and to exposure to heat or flame gen¬ 
erated by the coking process, need not 
be provided if the employer establishes 
that such equipment is not necessary, 
i.e. that the affected employees are not 
exposed to the indicated hazards. This 
provision is in recognition that some em¬ 
ployees may not be faced with these haz¬ 
ards and may not require this protection 
(TR 411*. However, OSHA believes that 
where such hazards are prevalent, it is 
better to presume that all coke oven 
workers need to be protected, unless the 
employer establishes otherwise. 
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The third type of hazards are those 
which occur from impact. These include 
being struck by moving equipment (TR 
1984, 1986) ‘and falling objects (Ex. 19F. 
Appendix A). Safety shoes, which are 
intended to protect the feet and toes 
from injury due to impact (TR 1985>. 
and protective helmets, which are in¬ 
tended to protect the head against im¬ 
pact (TR 1986), are required for all coke 
oven employees. This is a practice which 
already exists in the industry (TR 1984- 
5). 

The protective clothing and equipment 
required in the standard is generally the 
same as that in the proposed standard 
(Ex. la, p. 32279) and the Advisory Com¬ 
mittee report (Ex. 3. p. 69>. Both of these 
documents required that full body cover¬ 
ing be provided and that it be rain-proof 
and heat resistant also. This type of 
clothing would reduce the ability to dis¬ 
sipate body heat, causing excessive body 
heat buildup and an increase in the 
potential for heat stress (TR 410-11; TR 
1983-84>. For this reason, the require¬ 
ment is not included in the standard. 

The Advisory Committee report also 
suggested that smocks or aprons and all 
clothes underneath the full body cover¬ 
ing be provided. Since there is no evi¬ 
dence in the record to indicate that these 
articles offer additional protection 
against the hazards encountered, they 
have not been included in the standard. 

Both documents also suggested that 
the face shields and goggles be appro¬ 
priate* for protection against the view¬ 
ing of incandescent coke. There was 
evidence that no eye damage results 
from radiant or convected heat from 
incandescent coke (TR 1985) and that 
tinting of eye protection would re¬ 
duce or impair employee vision, pos¬ 
sibly resulting in more frequent accidents 
‘TR 1984>. Therefore, the requirement 
has been deleted from the standard. 

The standard also requires that the 
employer clean, launder, or dispose of the 
required protective clothing in order to 
ensure that the flame resistant proper¬ 
ties of the clothes are maintained, and to 
eliminate any potential exposure that 
might result were the clothing to be 
laundered by the employee at home or in 
a commercial laundry (TR 3034». 

The standard also requires that pro¬ 
tective clothing be provided in a clean 
and dry condition at least weekly. Since 
repeated skin contact with coke oven 
emissions creates a potential for skin 
cancer. OSHA believes that the regular 
cleaning of contaminated work clothing 
plays an important role in the preven¬ 
tion of this hazard. The proposed stand¬ 
ard required that clean equipment and 
clothing be provided daily (Ex. la. p. 
32279). However, based on evidence that 
iveekly cleaning was sufficient to protect 
against the hazard (TR411), and in 
order to lessen the burden placed upon 
employers, OSHA has changed the re¬ 
quirement accordingly. OSHA lias also 
limited the cleaning requirement to the 
protective clothing since required equip¬ 
ment such as protective helmets and 
safety shoes do not warrant the same 
type of care. The standard does require 
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that protective clothing and equipment 
be maintained and replaced as needed 
in order to ensure effectiveness. 

The standard provides that the em¬ 
ployer ensure that all protective clothing 
is removed at the end of each work shift 
only in change rooms, and that the 
clothing that is to be laundered, cleaned, 
or disposed of be placed in a closable 
container in the change room. The pur¬ 
pose in requiring such a container is to 
prevent the contaminants on the cloth¬ 
ing from coming into contact with an 
individual handling the container or be¬ 
ing released in the change room. Since 
the container is to be located in the 
change room, it is appropriate to limit 
the removal of contaminated clothing to 
that area. 

The proposed standard <Ex. la, p. 
32279) and Advisory Committee report 
< Ex. 3, p. 70) both limited the handling 
of contaminated protective clothing and 
equipment to authorized persons. The 
standard does not include such a limita¬ 
tion because OSHA believes that the 
closed container provision will serve to 
protect whomever removes the contam¬ 
inated articles from the change room. 

Finally, the standard requires employ¬ 
ers to inform those who handle the con¬ 
taminated articles of the potentially 
harmful effects of exposure to coke oven 
emissions. This provision is designed to 
make clear the need to use proper care 
in handling of the contaminated articles. 

(I) Hygiene facilities and practices. 
As discussed above (see Carcinogenicity), 
coke oven workers exhibit a significant 
excess incidence of cancer of the genito¬ 
urinary system (Ex. 2-14; Ex. 20L). Al¬ 
though the precise route of entry into the 
body is uncertain, this cancer may result 
from the ingestion of the carcinogenic 
constituents of coke oven emissions (TR 
439; TR 469-470). The standard ad¬ 
dresses the problem of reducing em¬ 
ployee ingestion of coke oven emissions 
in two ways. 

First, it limits those activities which 
might result in ingestion of coke oven 
emissions to areas where coke oven emis¬ 
sions are likely to be at a minimum. The 
standard does this by prohibiting the 
presence or consumption of food or 
beverages, the presence or use of smoking 
products and the application of cos¬ 
metics in the regulated area. The stand¬ 
ard also requires that positive pressure, 
filtered air lunchrooms be readily ac¬ 
cessible for employees. Lunchrooms must 
be readily accessible to encourage em¬ 
ployees to make use of them. Positive 
pressure filtered air is required to create 
a lunchroom with a relatively emission- 
free air supply and to minimize the 
amount of air from outside the lunch¬ 
room blowing inside whenever the door 
is opened. The air supply is also required 
to be temperature controlled so that the 
lunchroom does not become unbearably 
hot in the summer or cold in the winter, 
making employees reluctant to use it. In 
addition, a lunchroom with a tempera¬ 
ture controlled air supply will encourage 
employees not to leave the door open in 
order to lower the temperature in hot 
weather, thus minimizing the opportu¬ 
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nities for emissions to blow into the 
lunchroom. 

Second, the standard requires the use 
of hygiene practices and facilities which 
are intended to remove the coke oven 
emissions collected on employees so that 
these emissions are not subsequently in¬ 
gested. The standard does this by re¬ 
quiring that employers ensure that em¬ 
ployees wash their hands and faces prior 
to eating. Since washing is required, the 
standard also repeats the existing obli¬ 
gation to provide washing facilities and 
lavatories in accordance with § 1910.141 
(dMi) and <2> of this Part. 

Repeated contact with coal combus¬ 
tion and distillation products can induce 
skin cancer (Ex. 8-22; Ex. 8-23). How¬ 
ever, no significant excess incidence of 
skin cancer has been exhibited by Amer¬ 
ican coke oven workers (Ex. 20L. Ex. 2- 
14). Tills has been attributed to good 
hygiene practices engaged in by the 
workers 'TR 2365). In an attempt to 
continue the current success in prevent¬ 
ing skin cancer, the standard includes 
various provisions aimed at minimizing 
repeated skin contact with coke oven 
emissions. Thus, not only is protective 
clothing and equipment required (see 
Protective Clothing and Equipment). but 
since protective clothing and equipment 
alone will not eliminate skin contact 
with coke oven emission <TR 411 >, the 
standard requires change rooms and 
showering, and prohibits the application 
of cosmetics hi the regulated area. 

The standard requires the employer to 
provide change rooms equipped with 
storage facilities for street clothes and 
separate storage facilities for protective 
clothing and equipment w-henever em¬ 
ployees are required by this standard to 
wear protective clothing and equipment. 
The purpose of this requirement is to 
reduce the possibility of an employee 
having skin contact with coke oven emis¬ 
sions w'hich were collected on the employ¬ 
ee’s street clothes as a result of those 
clothes having been in the same storage 
facility as the employee's contaminated 
protective clothing and equipment. It 
should be noted that this requirement re¬ 
peats the existing obligation to provide 
change rooms in § 1910.141(e) of this 
Part. 

The standard requires showering at the 
end of each shift, which has been cited 
as one of the most significant factors 
in preventing skin cancer among coke 
oven workers «TR 2365). OSHA believes 
that, although it is reported that workers 
currently engage in this practice, it is 
necessary to create a legal obligation to 
do so, in order to ensure continuation of 
this practice. The standard also repeats 
the existing obligation to provide shower 
facilities whenever showers are required 
under SI910.141(b) (3) of this Part. 

The standard also requires employers 
to ensure that employees do not apply 
cosmetics in the regulated area. This Is 
intended to prevent employees from seal¬ 
ing coke oven emissions on to their skin. 

There are two other provisions of the 
standard which require discussion. First, 
drinking water is permitted to be con¬ 
sumed in the regulated area. Although 


this exception to the prohibition against 
the presence or consumption of bever¬ 
ages in the regulated area contradicts the 
theory of minimizing the possibility for 
ingestion of coke oven emissions, there 
is a counterbalancing argument which 
justifies its inclusion. The record demon¬ 
strates that it is necessary for workers 
on the battery to be able to drink water 
to prevent heat stress <TR 1987-88; TR 
1991: Ex. 7, item 5; Ex. 5A, item 4 *: 
hence, the consumption of water is per¬ 
mitted. Employers should position the 
water supply so that contamination from 
emissions is minimized, yet is readily ac¬ 
cessible to the employees. 

Second, the standard provides that the 
activities which are prohibited in the 
regulated area may be conducted in vari¬ 
ous locations specified for such purposes. 
For example, food certainly may be pres¬ 
ent and consumed in a lunchroom even 
though the lunchroom is part of the reg¬ 
ulated area. 

Both the Advisory Committee report 
(Ex. 3) and the proposed standard 'Ex. 
1A) followed essentially the same ap¬ 
proach as the standard in the area of 
hygiene facilities and practices. The pro¬ 
posal (Ex. 1A, p. 32279) did, however, in¬ 
clude two major requirements that the 
standard has deleted. The proposal re¬ 
quired that locker facilities and showers 
be arranged so that the showers serve to 
demarcate between potentially contami¬ 
nated and uncontaminated areas and 
that lavatory and toilet facilities in con¬ 
taminated areas be arranged so that no 
access is available to an uncontaminated 
area. OSHA agrees with participants who 
have suggested that the additional pro¬ 
tection, if any, that these requirements 
would provide is small (Ex. 5A, items 5. 
7, 26, 33; TR 1989), and the burden that 
they would create does not justify their 
inclusion (Ex. 5A, items 5, 7, 26, 33) 

(J) Medical Surveillance. The stand¬ 
ard requires each employer to institute 
a medical surveillance program for all 
emploj^es who work in regulated areas at 
least 30 days per year. The record, in¬ 
cluding recommendations from NIOSH 
in its Criteria Document (Ex. 2-18. p 
1-5 >, clearly indicates that a medical 
surveillance program is appropriate in 
dealing with the problem of employee 
exposure to coke oven emissions; hence, 
pursuant to the Act, this standard has 
prescribed it. The authority, indeed the 
requirement, to include medical surveil¬ 
lance in an OSHA standard is found in 
subsection 8(b)(7) of the Act: 

* • • where appropriate, any such stand¬ 
ard promulgated under subsection 6*b> shall 
prescribe the type and frequency of medical 
examinations or other tests which shall be 
made available, by the employer or at hi 8 
cost, to employees exposed to such employ¬ 
ment related hazards in Oder to most effec¬ 
tively determine whether the health of such 
employees is adversely affected by such 
exposure. 

Medical surveillance has been limited 
to employees who work in regulated 
areas. This has been done because the 
regulated areas which have been estab¬ 
lished (the coke oven battery and the 
beehive oven and its machinery) are the 
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work sites which have been associated 
with increased morbidity and mortality. 
• See discussion of Regulated Area.) All 
employees who would have been covered 
under the medical surveillance programs 
suggested by the Advisory Committee, 
tall coke oven employees) (Ex. 3, p. 58) ; 
in the Criteria Document (workers reg¬ 
ularly assigned to work in any location 
on a coke oven or on a pusher machine 
and quench car) (Ex. 2-18, p. 1-5): and 
in the proposed standard (employees who 
work in a regulated area) (Ex. la, p. 
32279‘ are covered under the standard. 
To the extent that the coverage differs, 
the differences can be explained by the 
decision to use language which ensures 
the most complete coverage. 

The standard requires that medical 
surveillance be instituted for all em¬ 
ployees who work at least 30 days per 
year in regulated areas. This time period, 
which was the same as that in the pro¬ 
posed standard (Ex. la, p. 32279), dif¬ 
fered from those suggested by the Advi¬ 
sory Committee (Ex. 3, p. 59), Criteria 
Document (Ex. 2-18, p. 1-5) and various 
participants (Ex. 5a, item 21; Ex. 5a. 
item 4). 

Because some employees are assigned 
to work at coke ovens on a temporary 
basis, e.g. during vacation periods (TR 
820) or certain types of repair work (TR 
1930 > , some cut-off point for the required 
medical surveillance program was con¬ 
sidered appropriate. However, because 
the medical evidence to support any 
specific point in time to start initial ex¬ 
aminations is not available (TR 820), it 
is important that the time period se¬ 
lected be sufficiently inclusive without 
being administratively impracticable. 
From the record, it is apparent that there 
are a number of employees who work for 
at least 30 days at the coke oven (TR 
2351 > and that in one instance, this may 
include close to 500 employees (Ex. 74. 
item 5). At a minimum, these employees 
should be examined prior to entry into 
work in the regulated area. 

The Advisory Committee recommended 
a 90 day cut-off point in order to exclude 
temporary assignments (Ex. 3. p. 59). 
This has been revised to 30 days in the 
standard in order to provide maximum 
protection to exposed employees. It does 
not appear that such a provision would 
be either administratively impracticable 
or burdensome, while it would provide at 
least a basic medical evaluation of the 
exposed population. It should be noted 
that the 30 days can be calculated either 
in days or hours as suggested by one 
industry participant (TR 2260 >. 

The other alternative, that of using the 
term ‘‘regularly assigned” as suggested in 
the Criteria Document (Ex. 2-18, p. 1-5) 
while sounding deceptively simple, might 
result in administrative chaos, since 
there is no coherent uniform industry¬ 
wide definition of what constitutes a 
regular assignment.” Although there 
niay be agreement that it includes the 
standard job positions on a coke oven 
battery (TR 1930: TR 2350), there is no 
consensus on which maintenance and 
labor jobs would be included, nor on how 
special repair crews would be covered 
i R 1930; TR 2350). Even if some agree¬ 
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ment could be reached in this area, the 
job classifications and titles vary from 
plant to plant (Ex. 2-166) and between 
blast fumance and merchant coke opera¬ 
tions (Ex. 68F, Ex. 68K). The Advisory 
Committee spent a substantial amount of 
time discussing this issue and determined 
that a time period, rather than the na¬ 
ture of the assignment should govern 
coverage. (Ex. 2-213, p. 94-106.) There is 
no evidence to support revision of that 
approach. Therefore. OSHA has deter¬ 
mined that a specific time period is the 
most effective and administratively feasi¬ 
ble method to adopt and that the 30 day 
period in the standard will provide a 
basis for an adequate medical surveil¬ 
lance program. 

The standard requires that the medi¬ 
cal surveillance program provide each 
covered employee with an opportunity 
for medical examination. As noted above, 
the authority and requirement for this 
provision is found in subsection 6(b)(7) 
of the Act. The proposed standard, Ad¬ 
visory Committee report. Criteria Docu¬ 
ment, and various participants also fol¬ 
lowed this approach. 

The employer is required to inform any 
employee who refuses a medical examina¬ 
tion of the possible health consequences 
of such refusal. By this requirement, 
OSHA hopes to insure that when an em¬ 
ployee has refused an examination, the 
employee has done so as an informed 
decision, rather than out of ignorance of 
the possible consequences. The require¬ 
ment that the employer obtain a signed 
statement from the employee indicating 
that the employee understands the risk 
involved in the refusal to be examined 
has two purposes. It is intended to serve 
as an objective check on whether the em¬ 
ployee has actually been informed of the 
consequences by the employer, and to in¬ 
sure that the employee actually under¬ 
stands those consequences. These reasons 
explain the extra requirements provided 
for in the standard, not provided for in 
the Advisory Committee report (only re¬ 
quired signature to confirm refusal: Ex. 3, 
p. 58.) and the Criteria Document (issue 
not addressed; Ex. 2-18, p. 1-5-8). 

All examinations and procedures are 
required to be performed by or under the 
supervision of a licensed physician and 
provided without cost to the employee. 
While the physician will usually be 
selected by the employer, the standard 
does not so mandate, leaving the em¬ 
ployer free to institute alternative proce¬ 
dures such as joint selection with the 
employee or selection by the employee. 
Clearly, a licensed physician is the ap¬ 
propriate person to be conducting a medi¬ 
cal examination. However, certain parts 
of the required exam (e.g. taking of a 
history) do not necessarily require the 
physician s expertise and may be con¬ 
ducted by another person under the su¬ 
pervision of the physician. As noted 
above, subsection 6(b) (7) of the Act 
mandates that medical examinations and 
procedures required by OSHA standards 
be provided at no cost to the employee. 
The proposed standard (Ex. la, p. 33279) 
and Advisory Committee report (Ex. 3, p. 
58 > also Included these requirements. The 
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Criteria Document did not specifically 
address these questions but did refer to a 
“responsible physician” < Ex. 2-18, p. 1-6 >. 

Both the proposed standard and Ad¬ 
visory Committee report included in this 
provision, a requirement that all medical 
examinations be given during the em¬ 
ployees* normal working hours. Since 
coke ovens are operated on a 24 hour 
basis, and since the employer is respon¬ 
sible for the cast (Ex. 5a, items 7, 11, 22, 
29; TR 2317. 2370, 2584, 2619), it is ap¬ 
propriate not to restrict the hours of 
availability of the exams. Therefore, the 
standard does not include a requirement 
that exams be provided during normal 
working hours. 

The standard provides that a work 
history, medical history and medical ex¬ 
amination be performed at the time of 
initial assignment to the regulated area 
or upon institution of a medical surveil¬ 
lance program (subject to the 30 day re¬ 
quirement) . The purposes of this require¬ 
ment are to make an initial assessment 
of the fitness of each employee to work 
in the regulated area, and to establish a 
baseline health condition against which 
changes in an employee’s health may be 
compared. The proposed standard (Ex. 
la, p. 32279), Advisory Committee report 
(Ex. 3. p. 59>, and Criteria Document 
(Ex. 2-1, p. 1-5) all contained require¬ 
ments for an initial or preplacement 
exam, identical or similar to that re¬ 
quired in the standard. 

Compilation of an employee’s work his¬ 
tory and comprehensive medical history 
are required by the standard. As noted 
above, the purpose of this requirement is 
to aid in the assessment of fitness to work 
and in the detection of changes in physi¬ 
cal condition. The Advisory Committee 
report and the Criteria Document rec¬ 
ommended the taking of these histories, 
and the proposed standard followed the 
same approach. Upon the recommenda¬ 
tion of various medical witnesses. (TR 
1899. 2151, 2314, 2526) smoking histories 
have been included as a specific compo¬ 
nent of the medical history section. This 
inclusion differs from the Advisory Com¬ 
mittee report, Criteria Document and 
proposed standard, but was done because 
the smoking habits of an individual affect 
other components of the medical surveil¬ 
lance program such as sputum cytology 
and pulmonary function, and because 
smoking is related to the respiratory dis¬ 
eases found in excess in coke oven work¬ 
ers (TR 1192-1194), 

The various tests that comprise the 
medical exam are designed to be used 
in an initial assessment of an employee’s 
health and to detect changes in health 
which may occur. Their specific utilities 
are described below. 

A 14" by 17" x-ray is a screening test 
of proven value in the detection of lung 
cancer (Ex. 2-18. p. V-6,1-6>. The Inter¬ 
national Labour Office UICC/Cincinnati 
(ILO U/C) rating is useful in obtaining 
uniform quality in the reading of x-rays 
(Ex. 2-138, p, 165, 178, March 19, 1975). 
Both of these were included in the Ad¬ 
visory Committee report. Criteria Docu¬ 
ment and proposed standard (p. 32279 >. 

Pulmonary function tests including 
forced vital capacity (FVC) and forced 
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expiratory volume at one second <FEV) 
are useful for detecting restrictive (FVC) 
and obstructive (FEV) pulmonary dis¬ 
eases <TR 1186, 1187, 1899, 2151, 2314, 
2526; Ex. 18 p. 8). For these reasons, the 
standard includes both tests, as sug¬ 
gested in the Advisory Committee report 
• Ex. 3. p. 58-59). The proposed standard 
did not include FEV, and the Criteria 
Document referred only to respiratory 
function evaluation (Ex. 2-18, p. 1-6). 

The determination of a baseline weight 
is necessary to measure changes in 
weight. The standard includes it as did 
the proposed standard. The Advisory 
Committee report required a complete 
physical examination which would prob¬ 
ably include weight measurement (Ex. 3. 
p. 58>. The Criteria Document did not 
include it. 

The standard, proposed standard. Ad¬ 
visory Committee report and Criteria 
Document all included a requirement 
that urinalysis be done. The Criteria 
Document listed the test as being for red 
blood cells, whereas the others listed it 
as testing for sugar, albumin and hema¬ 
turia. Urinalysis will be used primarily 
to detect tumors that are at a later stage 
of their development. 

The use of cytology, that is. the study 
of cells and particularly the pathological 
changes in cells, as a screening device to 
detect the early progression from normal 
to atypical to premalignant and malig¬ 
nant lesions, has been used successfully 
for many years in the field of cervical 
cancer (TR 906). The application of 
similar medical techniques to respira¬ 
tory cancer, and more recently, urinary 
cancer, has received increasing approval 
as an effective screening device (TR 906, 
1175-76, 1196; Ex. 2-18 and Ex. 2-173). 

Questions and objections raised by 
some of the participants to the use of 
cytology relate primarily to its inclusion 
as a screening device for all employees, 
rather than being left to the discretion of 
the physician in individual cases or 
where certain other alleged indicators 
are present (Ex. 5a, item 7; TR 1902, 
2460 >. Some concern was expressed that 
the efficacy of cytology had not been 
demonstrated as a screening device for a 
well population, i.e., where the group to 
be screened was primarily without dis¬ 
ease symptoms. A number of the cytology 
studies utilized people with existing 
symptoms or other populations consid¬ 
ered to be at a high risk with regard to 
cancer. (TR 388. 388a. 1200). Coke oven 
workers are also a high risk population, 
as was recognized by several medical wit¬ 
nesses. (TR 384, 2527.) Therefore, it is 
not accurate to say that the studies are 
not applicable to this industrial popula¬ 
tion. Rather, it raises the question of 
how to define the high risk population. 
In addition, through the use of cytology 
a a screening device, it is expected that 
while the number of cases detected, as a 
percentage of the population may be 
•mailer, the prognosis for survival of 
those detected will increase, thus achiev- 
>iig the goal of an effective screening 
program. (TR 388a, 1179-80. 1200-1). 
The standard recognizes the medically 
valid screening function of cytology, and. 
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therefore, requires a baseline test as part 
of the initial examination (and then ad¬ 
ditional sputum and urinary cytology 
only after an employee reaches a high 
risk population of at least five years of 
employment in the regulated area or 45 
years of age). 

Both cytology and chest x-rays are 
recognized methods for the early detec¬ 
tion of lung cancer (TR 386). Both of 
these procedures are screening devices 
and as such generally have low sensitivi¬ 
ties but high specificities (TR 1181-2). 
Sensitivity refers to the percentage of 
positive tests in the screened population, 
while specificity relates to the accuracy 
and the frequency of a person with a 
positive test having the disease. Under 
this framework, if the sputum results 
are positive, the individual is likely to 
have the disease. However, because of 
the low sensitivity, they may be negative 
when cancer is present. This result is 
minimized where several sputum speci¬ 
mens are taken and in such cases, the 
sensitivity approaches 100% (TR 386). 
The combination of both x-ray and spu¬ 
tum cytology has an additive value as a 
screening method (TR 1175-6), so that 
cytology will detect some types of can¬ 
cers. e.g., of the larger central bronchi 
rEx. 2-204; TR 388a), while x-rays will 
detect others, e.g., peripheral broncho¬ 
genic cancers (Ex. 2-204; TR 388a). 
Using both methods, as required by the 
standard, not only improves early detec¬ 
tion of lung cancer, but it also appears 
that those cancers detected by cytology 
have a better prognosis. (TR 1179-80. 
1191-92). 

The major limitation that was sug¬ 
gested to limit the scope of the sputum 
cytology examination was to restrict it to 
those employees with a productive or 
spontaneous cough (Ex. 5a, item 12; TR 
1902, 2460). Such a limitation, however, 
bears no relationship to the employee's 
risk of lung cancer (TR 1902, TR 2524), 
but is merely a matter of convenience. It 
is clear from the record that induction 
of sputum through the inhalation of an 
aerosol results in a satisfactory sputum 
sample (Ex. 18B; TR 1181-3; TR 1190- 
1). It is inappropriate to limit the use of 
the test on a basis unrelated to the ex¬ 
istence of the disease. 

The importance of urinary cytology 
lies in its ability to detect cell changes 
from normal to cancerous at a very early 
stage in the development of the cancer 
and before it can be detected by the basic 
urinalysis exam. The primary type of 
kidney cancer in coke oven workers is 
adenocarcinoma (Ex. 2-14. p. 628; TR 
908) which develops in the body of the 
kidney (TR 908). The development of 
this type of cancer limits detection after 
a certain point in time, because as the 
tumor grows, it blocks the lumina until 
it increases in size and breaks through 
into the pelvis (TR 908-909). It is at 
this late stage that kidney cancer is cur¬ 
rently being detected, either by x-rays, 
the appearance of symptoms, or the ex¬ 
istence of blood in the urine (TR 911). 
The survival rate is approximately 50% 
(TR 909». However, urinary cytology can 
be used to screen cells from the urine 


and to detect the early development of 
a carcinoma from normal to atypical, 
and preneoplastic to cancerous (TR 910 >. 

Like sputum cytology, urinary cytology 
is a detection or screening procedure 
rather than a diagnostic tool. Unlike 
sputum cytology, there are at this time 
no additional detection procedures com¬ 
parable to the x-ray. General Reference 
is made to the use of urinalysis in place 
of urine cytology as the primary screen¬ 
ing device for all employees. This has 
been suggested particularly where there 
is hematuria or blood in the urine (Ex. 
5a, item 7, TR 2460). However, it is clear 
from the record that urinalysis is very 
nonspecific and will primarily pick up 
tumors that have already broken into 
the pelvis and are at a later stage in 
their development <TR 916). 

The goal of the cytological screening 
tests is the early detection of cancer so 
as to provide increased medical surveil¬ 
lance to the seemingly susceptible in¬ 
dividual and thereby increase the 
chances of survival. It is important to 
note that the therapeutic response to 
kidney cancer is removal of the kidney 
• TR 924). This is not to say that in¬ 
terpreting the cytological results will not 
create any medical or administrative 
problems for the physician in terms of 
diagnosis and continued exposure of the 
particular employee. However, with im¬ 
proved cytologic techniques it appears 
possible to localize which kidney is af¬ 
fected and perform the necessary sur¬ 
gery (TR 931-932). 

In addition to the scientific practical¬ 
ity of the exams, it is also important 
that the personnel be available to per¬ 
form the required analysis. There are 
over 100 cytotechnology schools for the 
nonphysician in the United States ‘TR 
913 > and over 3,000 registered cytotech- 
nicians in the United States <TR 393'. 
In addition, training in pathology is in¬ 
creasing for practicing physicians as 
well as for recent graduates (TR 913- 
914). While one participant indicated 
some difficulty in obtaining analyses of 
cytology tests when they were included 
in one set of annual exams (TR 771 >, 
it is not anticipated that this will be a 
continuing problem, and. indeed, as the 
demand increases, not only will more 
personnel be available, but the cost may 
decrease ‘TR 918-919). 

The Advisory Committee report in¬ 
cluded a requirement to perform urinary 
cytology examinations as part of an em¬ 
ployee’s preplacement exam (Ex 3. 
p. 59). The Criteria Document included 
a requirement to perform sputum cytol¬ 
ogy examinations as part of an em¬ 
ployee’s preplacement exam <Ex. 2-l« 
p. 1-6) . The proposed standard included 
a requirement to perform both urinary 
and sputum cytologies as part of the 
initial exam if the employee were a 
member of a high risk population. The 
decision to include baseline cytologica* 
examinations as part of the initial exam 
in the final standard reflects OSHA’s be¬ 
lief that,, for the various reasons stated 
above, both cytological tests are an im* 
portant part of a medical surveillance 
program for coke oven workers. Sub- 
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sequent cytological exams are to be pro¬ 
vided for the high risk population. 

The standard provides that medical 
examinations which include those tests 
and measurements required for an initial 
exam be performed semi-annually for all 
employees who work in regulated areas 
at least 30 days per year and who either 
are at least 45 years of age or have 
worked at least five years at coke ovens. 
For those employees who neither are 45 
years of age nor have worked at coke 
ovens for five years, the standard pro¬ 
vides that medical exams need only be 
performed annually, and need not in¬ 
clude sputum or urinary cytology. 

An annual period has been chosen to 
provide an acceptable frequency of ex¬ 
amination and to conform with the cur¬ 
rent practice of the industry <TR 3153-4, 
3289-90) . In the case of the semi-annual 
exams, the increased frequency and the 
additional cytological examinations have 
been chosen to provide prompt detection 
of the onset of disease for the high risk 
population (TR 387-6). 

In general, the various commenters 
define the high risk population in a 
similar manner, i.e., those at least 45 
years old or with five years employment 
in a regulated area. (TR 1729, 1900.) In 
some instances both the age and years at 
work were considered necessary to define 
high risk (TR 2318, 2526). The Criteria 
Document did not contain any defini¬ 
tions. The Advisory Committee recom¬ 
mended different categories for urine 
cytology (40 years old or five years em¬ 
ployment) and sputum cytology (50 
years old or 20 years employment). The 
standard defines the high risk group the 
same for purposes of both sputum and 
urine cytology (five years employment or 
45 years of age) in order to include addi¬ 
tional workers believed to be at greater 
risk of developing cancer. The 45 years 
of age or older group encompasses the 
standard population for screening tests 
for cancer (Ex. 2-204; TR 387) and for 
mortality due to cancer (TR 908). On the 
basis of the epidemiological studies which 
break down employment into five year 
intervals, it appears that the excess can¬ 
cers in coke oven workers reach statis¬ 
tical significance at five or more years of 
exposure (Ex. 20, Tables 2-6; Ex. 20L; 
Ex. 2-13. Table VI, p. 60; Ex. 2-14, Table 
5-6, p. 627-8). 

Many of the differences between the 
final standard, the proposed standard, 
the Advisory Committee report, and -15 
the Criteria Document are the result of 
the varying definitions of high risk popu¬ 
lation as described above^ To that extent 
and to the extent that there are any 
differences in the scope and timing of the 
Periodic medical examinations, the dif¬ 
ferences can be explained by OSH A s 
belief that the high risk population re¬ 
quires more frequent and more compre¬ 
hensive testing than the remainder of 
the population. 

The standard requires that when an 
employee who has worked in a regulated 
aiea at least five years or is 45 years of 
age transfers, or is transferred to, em¬ 
ployment with that employer (or succes¬ 
sor employer) outside of the regulated 

!ea. medical exams for that employee 
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shall be continued. It should be noted 
that, by virtue of having worked five 
years in a regulated area or being 45 
years old, this employee would be a mem¬ 
ber of the high risk population and would 
be eligible for the full medical exam, in¬ 
cluding cytologies, on a semi-annual ba¬ 
sis. In view of the greater incidence of 
cancer among the high risk population 
and the latency period involved. OSH A 
believes it is important to continue med¬ 
ical surveillance of the high risk popu¬ 
lation after their employment in the reg¬ 
ulated area in order to detect any harm¬ 
ful effects that might result from having 
worked there. Neither the Advisory Com¬ 
mittee report nor the Criteria Document 
included a provision for transfer exams. 
The proposed standard required that 
transfer exams be given to all employees 
who move from the regulated area. The 
reason for limiting the application of 
transfer exams in the standard to em¬ 
ployees 45 years old or with five years 
employment in the regulated area is that 
only these employees are felt to be at 
high risk (see discussion of high risk 
population, above). Employers are re¬ 
quired to make a full medical examina¬ 
tion available to an employee who has 
not had one within six months of ter¬ 
mination of employment. This will in¬ 
form the employee of the condition of 
his health at the time of leaving, and 
will serve as a basis for determining how 
his health has been affected during the 
period of employment. 

Neither the Advisory Committee report 
nor the Criteria Document included a 
provision for exit exams. The proposed 
standard required exit exams for em¬ 
ployees who had not received one within 
three months of termination. The change 
was made to six months to be consistent 
with the time period between exams for 
the high risk population, the most fre¬ 
quently examined group. 

The employer is required to provide 
the physician with certain information. 
This information includes a copy of the 
regulation, a description of the affected 
employee’s duties as they relate to 
the employee’s exposure, the results 
of the employee’s exposure measurement, 
if any, or the employee’s anticipated or 
estimated exposure level, a description 
of any personal protective equipment 
used or to be used, and information from 
previous medical examinations of the 
affected employee to the extent that 
they are not readily available to the 
physician. The purpose in making this 
information available to the physician is 
to aid in the evaluation of the employ¬ 
ee’s fitness to w r ork in the regulated area 
and fitness to wear personal protective 
equipment. It should be noted that the 
standard does not require that a copy of 
the regulation be given to the physician 
for each employee. One copy would be 
sufficient, provided the employer assures 
that the physician is aware of which em¬ 
ployees are covered by this standard. 
Items that relate to individual employees 
or categories of employees (such as the 
description of job duties) need be trans¬ 
mitted to the physician only once, unless, 
for example, the duties change, Exposure 
measurements will be cumulative so that 
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the results of each monitoring are to 
be sent to the physician. However, since 
sampling will be done on a representative 
basis, the language of the standard was 
clarified to require the physician to re¬ 
ceive either the employee’s actual expo¬ 
sure measurements, if available, or the 
estimated level. Neither the Advisory 
Committee report nor the Criteria Docu¬ 
ment included provisions for the infor¬ 
mation provided to the physician. The 
standard follows the approach taken in 
the proposed standard (Ex. la, p. 32279- 
80). 

The employer is required to obtain a 
written opinion from the examining 
physician containing: the physician’s 
opinion as to whether the employee has 
any detected medical conditions which 
would place the employee at increased 
risk of material impairment of health 
from exposure to coke oven emissions: 
the results of the medical examination; 
any recommended limitations upon the 
employee’s exposure to coke oven emis¬ 
sions and upon the use of protective 
clothing and equipment such as respira¬ 
tors ; and a statement that the employee 
has been informed by the physician of 
any medical conditions which require 
further examination or treatment. This 
wTitten opinion must not reveal specific 
findings or diagnoses unrelated to occu¬ 
pational exposure, and a copy of the 
opinion must be provided to the affected 
employee. The purpose in requiring the 
examining physician to supply the em¬ 
ployer with a written opinion containing 
the aboveraentioned analyses is to pro¬ 
vide the employer w’ith a medical basis 
to aid in the determination of initial 
placement and ability to use protective 
clothing and equipment of employees. 
Requiring that the opinion be in written 
form w r ill serve as an objective check 
that employers have actually had the 
benefit of the information in making 
these determinations. Likewise, the re¬ 
quirement that the employee be provided 
with a copy of the physician’s written 
opinion will insure that the employee is 
informed of the results of the medical 
exam and may take any appropriate 
action. There is evidence that employees 
presently do not receive the results of 
their medical exams (TR 3028). The pur¬ 
pose in requiring that specific findings or 
diagnoses unrelated to occupational ex¬ 
posure not be included in the written 
opinion is to encourage employees to sub¬ 
mit to medical examination by removing 
the fear that employers may find out 
information about their physical condi¬ 
tion that has no relation to occupational 
exposures. 

Tiie Criteria Document did not include 
a provision requiring a written opinion 
by the examining physician. The Advi¬ 
sory Committee report included provi¬ 
sions requiring that a written opinion, in¬ 
cluding a summary of all relevant test 
data relied on by the physician and spe¬ 
cific reasons to support an employer’s 
determination of employee fitness, be 
supplied to the employer and that a copy 
thereof be supplied to the employee (Ex. 
3, p. 60-61). The final standard, which 
follows the approach used in the pro¬ 
posed standard makes basically the same 
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requirements, but uses different lan¬ 
guage. The standard does require an ad¬ 
ditional analysis not included by the Ad¬ 
visory Committee, i.e.. the employee's 
ability to use protective clothing and 
equipment. This has been done to pro¬ 
vide more protection to employees. The 
proposed standard also required that the 
physician’s written opinion contain the 
physician’s determination as to whether 
exposure to coke oven emissions would 
directly or indirectly aggravate any de¬ 
tected medical condition. This provision 
lias been deleted from the standard for 
two reasons: (1) It is vague, in that it is 
unclear what “aggravate’* means; and 
<2> it adds nothing to the requirement 
to determine whether an employee has 
any detected medical conditions which 
place the employee at increased risk of 
material impairment of health from ex¬ 
posure to coke oven emissions. 

The proposed standard contained a 
provision permitting the physician to 
substitute alternative medical exams for 
those exams specified provided that they 
result in at least equal assurance of de¬ 
tecting pertinent medical conditions. 
This type of provision is designed to al¬ 
low some flexibility in the minimum 
medical exam requirement where there 
is a great deal of uncertainty as to the 
appropriate screening test. Several med¬ 
ical witnesses stated that they were not 
aware of any suitable alternatives <TR 
1902, 2527) and suggested that the regu¬ 
lation should set out the minimum pro¬ 
cedures, eliminating the need for an al¬ 
ternative exam provision (Ex. 5a. item 
11; TR 1736). Accordingly, the section on 
alternative medical exams has been de¬ 
leted from the standard. If at some time 
in the future, suitable alternative medical 
exams are developed, the employer may 
seek a variance to demonstrate equiva¬ 
lent effectiveness. Since the standard 
specifies only the minimum requirements, 
the physician is, of course, free to em¬ 
ploy any additional tests or more sensi¬ 
tive techniques to analyze the results of 
the specified exams (Ex. 5a, item 29). 
Neither the Criteria Document nor the 
Advisory Committee report included a 
provision for an alternative medical 
exam. 

The proposed standard included a pro¬ 
vision prohibiting the exposure of an em¬ 
ployee to coke oven emissions if the em¬ 
ployee would be placed at increased risk 
of material impairment to his or her 
health from such exposure. Under the 
proposal, this determination could be 
based on the physician’s written opinion. 
The proposal did not include any provi¬ 
sion requiring the transfer of that em¬ 
ployee to another job, nor did it include 
the Advisory Committee recommenda¬ 
tion that any removal from exposure 
“shall not result in loss of earnings or 
seniority status <to the affected em¬ 
ployee.” These provisions have been re¬ 
ferred to collectively as rate retention. 

In this proceeding, representatives of 
unions indicated their great concern re¬ 
garding any requirement for the manda¬ 
tory removal of employees because of 
increased risk in the absence of a rate 
retention right for employees so re¬ 
moved. The major argument presented 
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was that the absence of a rate retention 
provision would constitute a major dis¬ 
incentive to employees to submit to phy¬ 
sical examinations because they would 
fear that an adverse medical opinion 
could result in lass of employment. As a 
result, the purpose of the medical sur¬ 
veillance requirements would be sub¬ 
verted and early detection of illness 
would, too often, not occur. It was also 
suggested that the absence of a rate 
retention provision creates a dilemma 
antithetical to the purposes of the Act— 
namely, the employee’s need to choose 
between continuing to work but risking 
his life by continuing to do so, and pro¬ 
tecting his health, but losing his job. 

This dilemma was articulated by Dr. 
Eula Bingham. Chairperson of the Ad¬ 
visory Committee, who said: “It is to me 
an impossible situation for a worker to 
be afraid to take a physical examina¬ 
tion because he is going to lose the job 
that he uses to feed his family. It is 
unbelievable.” (TO. 1093> 

The record contains testimony regard¬ 
ing cases wiiere employees were reluc¬ 
tant to take physical examinations be¬ 
cause of their fear that they w r ill lose 
their jobs or be transferred to lower- 
paying jobs, (Ex. 2-210: TR 3099-3100) 
and cases where employees were in fact 
transferred to lower paying jobs or laid 
off because of the results of medical ex¬ 
aminations. 

J7ie Agency agrees that the approach 
taken in the proposed standard confronts 
the employee with a difficult choice and 
we are sympathetic to the concerns re¬ 
flected in the unions’ position on this is¬ 
sue. However, we believe that the present 
record does not contain sufficient evi¬ 
dence on the propriety, scope and impli¬ 
cations of a rate retention requirement 
so as to constitute an adequate basis for 
the incorporation of such a provision in 
tlie standard. 

The record is deficient in this regard 
in a number of relevant areas. In the first 
place, the record does not contain spe¬ 
cific evidence on the scope of the prob¬ 
lem or on the number of employees who 
would be at increased risk from exposure 
to coke oven emissions and who would be 
affected by such a provision. Further, 
there is a range of different types of rate 
retention provisions and the record con¬ 
tains no evidence on the relative merits 
of various types of provisions. In addi¬ 
tion. the record is silent on the interplay 
between these various types of rate re¬ 
tention provisions and collective bargain¬ 
ing agreements in the coke oven indus¬ 
try. With respect to the later issue, it is 
not clear, for example^ what rights a 
transferred employee would have under 
a rate retention provision in relation to 
other employees with seniority under ap¬ 
plicable collective bargaining agreements 
and what principles would govern the 
termination of the retained rate. 

There are additional areas in which 
the record does not contain sufficient 
information. The record does not focus 
on the issue of whet^r an employer 
should be responsible k the employee’s 
retention of his rate of pay where the 
medical condition which is the basis for 
the transfer is caused by conditions 


other than coke oven exposure; or the 
applicability of the rate retention re¬ 
quirement in circumstances where it Is 
difficult or impossible to determine die 
specific etiology of the employee’s medi¬ 
cal condition. 

Finally, it would appear that the same 
considerations discussed above would 
militate in favor of a rate retention pro¬ 
vision under other health standards to 
be issued by the Agency. However, the 
record contains no evidence on the im¬ 
pact of such a provision within a larger 
industrial framework and assesses the 
extent to which varying circumstances 
in other industries would warrant differ¬ 
ent treatment of this issue. We do not 
believe that this important issue should 
be dealt with in a piecemeal fashion and, 
accordingly, decline to make a determi¬ 
nation on the issue until these broader 
ramifications are explored. 

While we are not providing for rate 
retention in the standard, we are con¬ 
vinced tliat further exploration of this 
issue is necessary in order to deal in con¬ 
siderably more depth with the numerous 
issues raised by such a provision. It is 
therefore our intention to conduct 
prompt further study, through an advi¬ 
sory committee or other means, of the 
need and implications of rate retention 
as an aspect of an OSHA health stand¬ 
ard. On the basis of this study, the 
Agency will take further action under 
the Act, as appropriate, regarding rate 
retention. 

In the meantime, we have also deter¬ 
mined to modify the proposed standard 
to delete the mandatory removal pro¬ 
vision. In our view, the issue of manda¬ 
tory removal is closely related to the is¬ 
sue of rate retention and neither should 
be addressed in the present standard. 
The Agency’s further study of rate re¬ 
tention will also involve consideration 
of the mandatory removal question. 

<K) Employee information and train¬ 
ing. The standard requires the employer 
to provide a training program for em¬ 
ployees working in the regulated area. 
The need to train employees was agreed 
upon by virtually all of the participants 
in the rulemaking proceeding, and a 
training requirement was included in the 
Criteria Document (Ex. 2-18, p. 1-10,11), 
the Advisory Committee report (Ex. 3, 
p. 54 k and the proposed standard *Ex. 
1A, p. 32280i. 

There was disagreement, however, as 
to which employees should receive this 
training. Industry participants have sug¬ 
gested that it be limited to those employ¬ 
ees who work on the coke oven battery, 
the area where the hazards are present 
(Ex. 5A. items 4. 11, 12, 26; Ex. 7. item 
5). By defining the regulated area in 
terms of the battery, wharf and screen¬ 
ing station (see Regulated Areak the 
standard has limited the training re¬ 
quirements to those employees who work 
in the area where the hazards related to 
exposure from coke oven emissions exist 
(Ex. 2-14; Ex. 20L). hence, resolving this 
dispute. TTiis was also the approach fol¬ 
lowed in the proposal and the Criteria 
Document. The Advisory Committee rec¬ 
ommended that every employee be 
trained <Ex. 3, p. 54). OSHA believes 
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that it is necessary to train only those 
individuals who work in the hazardous 
area, and has, therefore, differed from 
this recommendation. 

The training program is required to be 
provided within one week of the effective 
date of the standard for employees who 
are employed in the regulated area and 
at the time of initial assignment for em¬ 
ployees who are not employed in the reg- 
ulated area as of the effective date of 
the standard. OSHA believes that it is 
important to train employees as soon as 
possible in order to maximize the bene¬ 
fits of the training program, and has 
acted accordingly. 

The standard requires that the training 
program be provided at least annually: 
however, during the first year follow¬ 
ing the effective date of the standard, 
tr uning regarding hazards associated 
with exposure to coke oven emissions 
and the purpose, proper use, and lim¬ 
itations of respiratory protective de¬ 
vices must be provided at least quarterly. 
OSHA believes that an annual training 
program is both necessary and sufficient 
to fulfill the purposes of training, but 
that during the first year following the 
effective date of the standard, when the 
use of respiratory protection in certain 
circumstances is at the employees op¬ 
tion, it is especially important that em¬ 
ployees make informed choices regarding 
the use of'such respiratory protection. 
The more frequent training during the 
optional respirator period is intended to 
ensure that the choice is an informed 
one. 

The content of the training program 
is intended to apprise the employees of 
‘l > the hazards to which they are ex¬ 
posed; (2) the necessary steps to protect 
themselves, including avoiding exposures, 
respiratory protection and medical sur¬ 
veillance; (3) their role in reducing 
emissions; and (4) their rights under 
this standard. Section 6(b)(7) of the 
Act makes it clear that these are appro¬ 
priate goals of an employee training 
program, and the standard, therefore, 
includes them. 

The employer is required to make a 
eopy of the standard and its appendixes 
available to affected employees. This 
requirement, in combination w f ith the 
review provided for as part of the train- 
in' program, is intended to ensure that 
employees understand their rights and 
unties under this standard. 

The employer is also required to pro¬ 
vide. upon request, all materials relat¬ 
ing to the training program to the Secre¬ 
tary and the Director. This is intended 
to provide an objective check of compli¬ 
ance with the content requirements of 
the standard. It should be noted that the 
recordkeeping requirement regarding the 
training program which had been in¬ 
cluded in the proposal (Ex. la, p. 32280> 
has been deleted in the standard. This 
places greater reliance on access to train- 
m aterials as a check to ensure that 
employees are being properly trained. 

L : Si pns and Labels. OSHA believes 
11 is important, and indeed section 6 
<7) of the Act requires, that appropri- 
ii °* warning, as necessary, be 

1 'U to apprise employees of the hazards 


to which they are exposed in the course 
of their employment. OSHA believes, as 
a matter of policy, that employees should 
be given the opportunity to make in¬ 
formed decisions on whether to work at 
a job under the particular working con¬ 
ditions extant. Furthermore, there is evi¬ 
dence that when the control of potential 
safety and health problems involves the 
cooperation of employees, the success of 
such a program is highly dependent upon 
the worker’s understanding of the haz¬ 
ards attendant to that job (Ex. 2-18, p. 
1 - 10 , 11 ). 

In light of the serious nature of the 
hazard of exposure to coke oven emis¬ 
sions. OSHA does not believe that peri¬ 
odic training alone will adequately ap¬ 
prise employees of the carcinogenic haz¬ 
ard. However, coupled with the training 
requirements. OSHA believes that the re¬ 
quirement to post signs will adequately 
do so. Additionally, the appearance of 
the phrase “cancer hazard” on the warn¬ 
ing sign will serve as an objective check 
on whether employees are actually being 
informed of this hazard. 

Since even persons who are only on a 
coke oven occasionally, may face an in¬ 
creased risk of cancer (Ex. 82), OSHA 
does not believe that the hazard to these 
people is overstated by the required sign. 
Also, as is the case with a regular em¬ 
ployee, the warning signs would serve as 
an added impetus to occasional visiting 
employees to utilize any protective equip¬ 
ment which has been provided (Ex. 2-18). 

Several participants suggested that 
signs will not be necessary because the 
other provisions of the standard will- 
insure reduction of exposure and elimi¬ 
nation of the resultant hazard. While 
that is to be hoped, OSHA believes that 
the use of signs is part of the standard’s 
multifaceted approach to reduction of 
employee exposure to coke oven emis¬ 
sions. 

Finally, given the epidemiologic evi¬ 
dence of the human carcinogenicity of 
coke oven emissions, the charge that the 
signs will cause undue alarm appears 
unfounded. This is especially so when 
balanced against the positive results 
anticipated, as described above. For all 
of the reasons set forth, OSHA feels that 
it is appropriate to use precautionary 
signs which warn of a cancer hazard. 
Additionally, the phrases “authorized 
personnel only” and “no smoking” relate 
directly to requirements in the standard 
which limit access and activities within 
regulated areas. (See discussions of 
Regulated Areas and of Hygiene Fa¬ 
cilities and Practices.) 

The standard also requires that areas 
where the permissible exposure limit is 
exceeded be pasted with signs which in¬ 
form of the existence of danger and the 
requirement to use respiratory protec¬ 
tion. The word “danger” is used for three 
reasons: (1) To attract the attention of 
workers; (2) to alert workers to the fact 
that they are in a dangerous area, i.e., 
an area where the permissible exposure 
limit is exceeded; and (3) to emphasize 
the importance of the message to follow. 

The phrase “respirator required” is 
used to inform the employees of the areas 
in which the permissible exposure limit 


is exceeded and the use of respiratory 
protection is mandated by the standard. 
Since exposure levels in the regulated 
area may be within the permissible ex¬ 
posure limit, a requirement separate, 
from that of subsection (4) of this para¬ 
graph has been established. 

It should be noted that the wording 
required for signs in this paragraph is 
slightly different from the wording sug¬ 
gested in the Criteria Document, Ad¬ 
visory Committee report, and proposed 
standard. The substance of the informa¬ 
tion, however, contained in the signs is 
basically the same. 

The standard does not require that 
warning signs be printed both in English 
and in the predominant primary lan¬ 
guage of non-English speaking workers, 
if any. as recommended in the Criteria 
Document. The need for such a require¬ 
ment has not been established in the 
record. 

The use of labels or signs required by 
other statutes, regulations, or ordinances, 
in addition to, or in combination with, 
signs required by this standard is per¬ 
mitted. OSHA recognizes that employers 
may be subject to various legal require¬ 
ments to use warning signs and labels. 
The purpose of this provision of the 
standard is to allow the employer to com¬ 
ply with these various requirements in 
an administratively convenient manner. 

The standard requires that no state¬ 
ment which contradicts or detracts from 
the effect of any sign required by this 
paragraph shall appear on or near any 
such required sign. It also requires that 
the legend on the signs be kept visible to 
employees by illuminating and cleaning 
the signs when necessary. These two re¬ 
quirements are designed to ensure the 
effectiveness of the warning signs. 

Statements which contradict or de¬ 
tract from the intended effect of the sign 
are clearly counterproductive to using 
signs to convey information. Similarly, 
if the legend on a sign cannot be read 
because of either darkness or an unclean 
condition, then there is no purpose in 
requiring signs to be posted. The use of 
precautionary labels on containers of 
protective clothing contaminated with 
coke oven emissions is required. Such a 
requirement was included in the pro¬ 
posal (Ex. la, p 32280). In light of the 
skin cancer hazard associated with coke 
oven emission. We are mindful that no 
evidence presently exists that laundry 
workers who handle contaminated cloth¬ 
ing exhibit an excess of cancer. However, 
no evidence exists to the contrary, and 
in light of our experience which other 
carcinogens (e.g. asbestas) and the 
prophylactic nature of the Act, we have 
decided to include a requirement for 
precautionary labels for contaminated 
clothing. The word “cancer” is not re¬ 
quired to appear on the label because 
in these circumstances, we believe it 
would be unduly alarming. On the other 
hand, • * ♦ OSHA believes it is appro¬ 
priate that individuals who are engaged 
in handling and laundering the contami¬ 
nated clothing be apprised of the hazard 
and practices to be avoided when han¬ 
dling the clothing. 
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M. Recordkeeping. Section 8(c)(3) of 
the Act (29 U.S.C. 667) mandates the 
promulgation regulations requiring em¬ 
ployers to maintain accurate records of 
employee exposures to potentially toxic 
materials or harmful physical agents 
which are required to be monitored or 
measured. Accordingly, the standard re¬ 
quires employers to keep an accurate 
record of all measurements taken (pur¬ 
suant to paragraph (e) of this section) 
to monitor employee exposure to coke 
oven emissions. 

The standard provides that this record 
must include information which is in¬ 
tended to identify the employee and to 
accurately reflect the employee’s expo¬ 
sure. Specifically, it must include: (a) 
The names, social security numbers and 
job classifications of the employees mon¬ 
itored, (b) the date(s), number, dura¬ 
tion and results of each of the samples 
taken, including a description of the rep¬ 
resentative sampling procedure used to 
determine employee exposure where ap¬ 
plicable, (c) the type of respiratory pro¬ 
tective devices worn by the employee, if 
any, (d) the environmental variables 
that could affect the measurement of 
employee exposure, and (e) a description 
of the sampling and analytical methods 
used, and evidence of their accuracy. 

The standard requires that this record 
be maintained for at least 40 years, or 
for the duration of employment plus 20 
years, whichever is longer. OSHA believes 
that this retention period is necessary 
and appropriate for the development of 
information regarding the causes and 
prevention of occupational illnesses re¬ 
lated to exposure to coke oven emissions. 
To be useful for this purpose an ex¬ 
posure monitoring record must be re¬ 
tained long enough to allow health ef¬ 
fects related to employee exposure to be¬ 
come manifest. Some of the health ef¬ 
fects related to exposure to coke oven 
emissions, specifically the development 
of cancer, do not become manifest for at 
least 20 years (TR. 919-920). Therefore, 
a retention period which encompasses 
both the period of exposure and the pe¬ 
riod of latency has been selected. Since 
the latency period may exceed 20 years, a 
minimum retention period of 40 years 
has been established to cover employees 
who have experienced shorter periods of 
exposure, i.e. less than 20 years. 

The requirement to make exposure 
monitoring records and the content 
thereof prescribed in the standard are 
consistent with the approaches followed 
in the proposal (Ex. la, p. 32280) and the 
Advisory Committee recommendations 
(Ex. 3, p. 65-68). There was also no sig¬ 
nificant disagreement by the partici¬ 
pants. The retention period which is the 
same as in the proposal, does differ from 
the period (of at least 50 years or em¬ 
ployment plus 20 years whichever is 
greater) suggested by the Advisory Com¬ 
mittee (Ex. 3. p. 65). OSHA believes that 
a minimum period of 40 years will serve 
essentially the same purpose and be less 
burdensome to employers than the sug¬ 
gested 50 year minimum. 

Industry participants objected to a 40- 
year minimum retention period. One 


argument is that the requirement is un¬ 
duly burdensome and unreasonable, rely¬ 
ing, in part, on section 8(d) of the Act, 
which states that any information ob¬ 
tained under the Act shall be obtained 
with a “minimum burden” on employers. 
(Ex. 5A, item 12; Ex. 7, item 5. 8, 13). 
OSHA regards the 40-year retention pe¬ 
riod as minimally burdensome since it is 
within the organizational framework and 
resources of the steel industry (Ex. 2015, 
p. 37-38, 70-71; Ex. 2-138: p. 226-238). 
The industry already has the facilities 
for dealing with the extensive record¬ 
keeping required for its medical and per¬ 
sonnel records (Ex. 2-85, p. 70-71); it 
is not unreasonable nor overly burden¬ 
some to use these facilities for exposure 
recordkeeping as well. 

Another argument made by industry 
participants is that the 40-year retention 
period is unreasonable in light of the ap¬ 
proximate 20-year latency period for 
lung cancer. The employer, it is said, 
should not be responsible for recordkeep¬ 
ing beyond the latency period for cancer; 
therefore, a retention period for the term 
of employment plus 20-years is reason¬ 
able (Ex. 45; Ex. 5A, items 12, 20; Ex. 7, 
items 5, 8, 13). This argument ignores 
the possibility of a latency period last¬ 
ing longer than 20 years. As noted above, 
OSHA has established a minimum re¬ 
tention period of 40 years in order to al¬ 
low for a longer latency period and to 
cover employees who work less than 20 
years. 

The standard also requires that the 
employer keep an accurate medical rec¬ 
ord for each employee who is subject to 
medical surveillance. Section 8(c)(1) of 
the Act authorizes the promulgation of 
regulations requiring an employer to 
keep such records regarding the employ¬ 
er’s activities relating to the Act as are 
necessary or appropriate for the en¬ 
forcement of the Act or for. developing 
information regarding the causes and 
prevention of occupational illnesses. 
OSHA believes that medical records 
(like exposure monitoring records) are 
both necessary and appropriate to both 
the enforcement of this standard and 
the development of information regard¬ 
ing the causes and prevention of illness 
related to exposure to coke oven emis¬ 
sions. 

Like all records, medical records serve 
as an objective check that an employer 
has actually performed the substantive 
requirements of the standard. More im¬ 
portantly, as explained above, it is nec¬ 
essary to relate employee’s medical ef¬ 
fects with their exposures in order to 
develop information regarding cause 
and prevention. Medical records are 
necessary and appropriate for this pur¬ 
pose. In addition, medical records are 
necessary for the proper evaluation of 
an individual employee’s health. For all 
of these reasons, medical records have 
been required in the standard. 

The standard provides that the medi¬ 
cal records must include information 
which is intended to identify the em¬ 
ployee, to accurately reflect the employ¬ 
ee’s health, and to establish that the em¬ 
ployee has had an opportunity to par¬ 


ticipate in a medical examination. The 
reasons for requiring the various aspects 
of the medical surveillance program 
have been explained in that section. It is 
basically these requirements which dic¬ 
tate the content of the medical records. 

The standard added to the content re¬ 
quirements of the proposal by requiring 
that either the employer or the desig¬ 
nated physician keep the histories de¬ 
veloped. results of the medical examina¬ 
tions, and procedures, guidelines or 
standards used to interpret the results 
This was done to aid in the evaluation of 
an individual employee’s health. Other¬ 
wise, the standard essentially followed 
the approach of the proposal and the 
Advisory Committee. The need for keep¬ 
ing medical records and the content of 
the records was generally not disputed 
by the participants, although the reten¬ 
tion period was. 

The standard requires that medical 
records be maintained for at least 40 
years or for the duration of employment 
plus 20 years, whichever is greater. Em¬ 
ployers again felt that this requirement 
was too burdensome and unnecessary for 
the same reasons expressed regarding ex¬ 
posure monitoring records. OSHA be¬ 
lieves. however, that the same justifica¬ 
tion applies to the retention period for 
both records, and has acted accordingly. 

In addition, specific retention periods 
for x-rays and cytologic examination 
slides have been established. The initial 
x-ray and slide must be retained for the 
full retention period because they serve 
as a baseline against which all future 
evaluations are measured. Any x-ray 
with a demonstrated abnormality, all 
subsequent x-rays, any slide with demon¬ 
strated atypia, if such atypia persists for 
3 years, and all subsequent slides and 
written descriptions must also be main¬ 
tained for the full retention period. 
OSHA believes that these results which 
indicate abnormality and atypia are use¬ 
ful in the evaluation of an employee's 
physical condition and the development 
of information regarding the cause and 
prevention of illness. 

Normal x-rays and slides need not be 
maintained for the full retention period. 
Only the x-rays for the most recent 5 
years, and the slides and written descrip¬ 
tion for the most recent 10 years, are 
required to be kept. Although the normal 
result is also useful in health evaluation 
<TR. 1216; 1197) it was felt to be too 
burdensome to employers to require them 
to keep all normal results. Based upon 
the evidence presented by medical wit¬ 
nesses, that retention of the initial x- 
ray and x-rays from the most recent 5 
years would be sufficient for medical 
treatment (TR. 1216-7; 1903-4; 2462; 
2528-9), and that 10 years of the most 
recent slides and descriptions would be 
necessary (TR. 1734-36;) and sufficient 
(TR. 1197) to assure confidence in the 
interpretation of results, OSHA has re¬ 
vised the standard accordingly. 

The retention period in the standard 
generally follows the proposed standard 
and is shorter than the minimum 50 year 
period recommended by the Advisory 
Committee. The reason for this differ- 
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ence is the same as for the shortened 
minimum period for exposure monitor¬ 
ing records explained above. 

The final standard requires that all 
records required to be maintained by the 
recordkeeping section be made available 
upon request to the Secretary and Direc¬ 
tor for examination and copying. The 
purpose of this section is to insure com¬ 
pliance with the recordkeeping regula¬ 
tions and to provide data necessary for 
development of information regarding 
the cause and prevention of occupational 
illness. 

In requiring that all records be made 
available to the Secretary and Director, 
the final standard follows the proposed 
standard as well as the recommendation 
of the Advisory Committee report. No 
objections to this provision were received. 

The final standard requires that em- 
p: \vees or their designated representa¬ 
tives be provided access to examine and 
copy records of required monitoring and 
measuring. The purpose of this provision 
is to ensure current employees that their 
exposure is being properly monitored and 
measured and that they are working in a 
safe and healthful environment. 

In requiring that employees or their 
designated representatives be provided 
access to examine and copy records of re¬ 
quired monitoring and measuring, the 
standard does not follow the proposed 
standard. It provided for access to re¬ 
quired monitoring and measuring records 
to former employees and their designated 
representatives as well as to current em¬ 
ployees and their representatives. The 
standard restricts access to required 
monitoring and measuring records to 
current employees and their representa¬ 
tives because there is no apparent reason 
for former employees to inspect cur¬ 
rent monitoring and measuring records 
having no relation to their own exposure. 
The Advisory Committee report recom¬ 
mended that employees or their repre¬ 
sentatives, former employees, and desig¬ 
nated physicians of employees and for¬ 
mer employees have access to required 
exposure records. The standard does not 
provide for access to current exposure 
records to designated physicians of em¬ 
ployees and former employees because 
the designated physicians are authorized 
to have access to employee or former em¬ 
ployee medical records in which the ex¬ 
posure of the employee is recorded. 
Therefore, no purpose is served in pro¬ 
viding for access to current monitoring 
records to the designated physician of 
an employee or former employee. 

An industry participant objected to the 
copying entitlement of the availability 
section in the proposed standard, arguing 
that section 8(c) (3) of the Act contem¬ 
plates nothing more than mere access, 
thereby justifying examination of the 
records by the employee, but not justify- 

n?ou Copy * ng °* rec ords. However, 
UoHA regards the right to inspect as 
commonly carrying with it the right to 
make copies, without which the right to 
wou ld be practically valueless. 

This participant also argued that the 
access right is intended to be limited to 
em Ployee’s exposure records. How¬ 


ever. section 8(c) (3) of the Act explicit¬ 
ly provides “employees or their repre¬ 
sentatives with ar. opportunity to ob¬ 
serve • * * monitoring or measuring * * • 
and to have access to the records there¬ 
of.” Such monitoring or measuring is by 
section 8(c) (3), the required monitoring 
or measuring, and is not intended to be 
limited to the monitoring or measuring 
of the particular employee. 

This participant’s objection to access 
to required monitoring or measuring rec¬ 
ords to the designated representative of a 
former employee has been incorporated. 
The standard has eliminated access to re¬ 
quired monitoring records to both the 
former employee and the former desig¬ 
nated representatives on the ground that 
no purpose is served by permitting the 
former employee to have access to cur¬ 
rent required monitoring records. 

The standard requires that former em¬ 
ployees or their designated representa¬ 
tives be provided access to examine and 
copy required monitoring and measuring 
records indicating their own exposures. 
The purpose of this provision is to protect 
the former employee’s health over his en¬ 
tire lifespan by permitting him access to 
records indicating his exposure to poten¬ 
tially carcinogenic substances. It should 
be noted that the former employee or his 
designated representative may not neces¬ 
sarily be restricted to records indicating 
only his own exposure. Because the final 
standard permits monitoring which is 
“representative” of an employee’s expo¬ 
sure, not monitoring of each individual 
employee’s exposure, the former employ¬ 
ee can also have the right to access to 
all those measurements from which his 
exposure was determined to gain assur¬ 
ance that his exposure measurement was 
properly calculated. 

In requiring that former employees or 
their designated representatives be pro¬ 
vided access to examine and copy re¬ 
quired monitoring and measuring rec¬ 
ords indicating their owm exposures, the 
final standard does not follow the pro¬ 
posed standard. The proposal authorized 
access to required exposure measure¬ 
ments to former employees and their rep¬ 
resentatives, without distinguishing re¬ 
quired exposure records from records in¬ 
dicating the employee’s own exposures. 
The final standard makes separate pro¬ 
vision for the former employee’s access 
to records indicating only his own expo¬ 
sures because he is entitled to such access 
for the protection of his own health, but 
has no reason to require access to current 
monitoring records having no relation to 
his own exposures. Moreover, section 8(c) 
(3) of the Act specifically provides for the 
employee’s or former employee’s access 
right to records indicating their own ex¬ 
posures. The Advisory Committee report 
did not distinguish access to required 
monitoring records from access to rec¬ 
ords indicating the employee’s own ex¬ 
posures. 

An industry participant objected to the 
access right of the designated represent¬ 
ative of a former employee because sec¬ 
tion 8(c)(3) of the Act. while explicitly 
authorizing access by employees or for¬ 
mer employees to records indicating their 


own exposure, does not explicity make 
provision for this access right by the 
designated representative of the former 
employee. It should be noted that section 
8(c)(3) also does not explicitly provide 
for access to the designated representa¬ 
tive of a current employee. Denying ac¬ 
cess to the records of individual exposure 
by designated representatives would re¬ 
sult in a denial of access to the informa¬ 
tion by a former employee where he is 
incapacitated and unable to inspect the 
records or simply not able to understand 
them. Allowing access to these records to 
the designated representative of a former 
employee is consistent with the main 
purposes of the Act. mainly to provide 
for “safe and healthful resources” (sec¬ 
tion 2(b)). Therefore, section 8(c)(3) 
must be read to include designated rep¬ 
resentatives of the former employee as 
having access rights to those records in¬ 
dicating the former employee’s owm ex¬ 
posure. 

The final standard requires that re¬ 
quired employee medical records be made 
available upon request for examination 
and copying to a physician designated 
by the affected employee or former em¬ 
ployee. The purpose of this provision is 
to protect the employee’s health by au¬ 
thorizing his designated physician to 
have access to medical records useful in 
the diagnosis of illness. 

In requiring that employee medical 
records be made available upon request 
for examination and copying to a physi¬ 
cian designated by their affected em¬ 
ployee or former employee, the standard 
follows the proposed standard. The Ad¬ 
visory Committee report gave this ac¬ 
cess right to the employee’s authorized 
representative. In restricting access to 
medical records to the employee’s desig¬ 
nated physician, the standard takes into 
account the special character and sen¬ 
sitivity of the components of a medical 
record. The criteria document, like the 
standard, authorized access by desig¬ 
nated physicians to all medical records. 
The standard also authorizes access to 
medical records to the medical repre¬ 
sentative of the Secretary of Labor con¬ 
sistent with the criteria document. 

The standard requires, with regard to 
the transfer of records, that in the event 
the employer ceases to do business, the 
successor employer shall receive and re¬ 
tain all records required to be maintained 
under the recordkeeping section. The 
purpose of this section is to ensure that 
the records will be protected and pre¬ 
served for the required retention period. 

In requiring the successor employer to 
receive and retain all records required to 
be maintained, in the event the employer 
ceases to do business, the standard fol¬ 
lows the proposed standard. The Advisory 
Committee report did not address this 
issue. No comments regarding this aspect 
of the transfer of records were received 
from industry participants. 

The standard requires that in the 
event an employer ceases to do business 
and there is no successor to receive and 
retain the records for the prescribed 
period, the records are to be transmitted 
by registered mail to the Director. The 
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purpose of this provision is to ensure 
that records are preserved for the req¬ 
uisite retention period. 

In requiring the records to be trans¬ 
mitted by registered mail to the Director, 
where there is no successor employer, the 
final standard follows the proposed 
standard. The Advisory Committee re¬ 
port did not address the issue. 

An industry participant, objecting to 
the requirement of transmittal by reg¬ 
istered mail only, argued that an em¬ 
ployer should have a right to select the 
best means of shipment, especially where 
the volume of records varies widely. But 
the purpose of requiring transmittal by 
registered mail only is to ensure that the 
records will be received. 

To relax the requirements with regard 
to the means of shipment would lower 
the degree of accountability to which 
the employer is held and would increase 
the possibility that the records would 
not be handled with due care. 

The proposed standard contained re¬ 
quirements for recordkeeping of me¬ 
chanical ventilation measurements, and 
rosters. The substantive requirements to 
make these measurements and to keep a 
roster no longer exist, hence the require¬ 
ments to keep the corresponding records 
have been deleted from the standard. 

The proposed standard and the Advi¬ 
sory Committee report included require¬ 
ments to keep records of respirator usage 
and employee training. The standard 
does not include these requirements. 
Both the respiratory protection program 
and all materials relating to the em¬ 
ployee information and training program 
must be provided upon request to the 
Secretary and the Director. Since the 
main purpose of requirements to keep the 
records in these areas is enforcement, 
OSHA believes that this goal will be 
served by having such information avail¬ 
able upon request. 

N. Observation of monitoring. Section 
8(c) (3) of the Act requires that employ¬ 
ers provide employees or their repre¬ 
sentatives with the opportunity to ob¬ 
serve monitoring of employee exposures 
to toxic materials or harmful physical 
agents. In accordance with this section, 
the standard contains provisions for 
such observation. To ensure that this 
right is meaningful, observers would be 
entitled to an explanation of the meas¬ 
urement procedure, to observe all steps 
related to the measurement procedure, 
and to record the results obtained. 

The observer, whether an employee or 
designated representative, must be pro¬ 
vided with, and is required to use, any 
personal protective devices required to 
be worn by employees working in the 
area that is being monitored, and must 
comply with all other applicable safety 
and health procedures. 

(O) Effective date. In order to ensure 
that affected employers and employees 
will be informed of the existence of the 
provisions of this standard, and that 
employers are given an opportunity to 
familiarize themselves and their em¬ 
ployers are given an opportunity to 
familiarize themselves and their em¬ 
ployees with the existence of the new’ re¬ 


quirements. pursuant to section 6(b) (4) 
of the Act, the effective date of this 
standard will be delayed ninety days 
until January 1977. Both the proposed 
standard (Ex. la, p. 32281) and the Ad¬ 
visory Committee Report <Ex. 3, p. 70) 
provided for a delayed effective date of 
thirty days from the date of promulga¬ 
tion, although they did include start-up 
dates which, in effect, extended the 
effective date beyond the thirty day pe¬ 
riod for various portions of the regula¬ 
tion. However, OSHA has decided that, 
in view of the highly technical nature of 
the standard, and for the reasons stated 
above, a ninety day delay of the effective 
date is appropriate. 

(P) Appendices. The two appendices 
included with the regulation are not in¬ 
tended to create any additional obliga¬ 
tions not otherwise imposed or to detract 
from any existing obligation. 

Accordingly, pursuant to sections 6(b) 
and 8(c) of the Occupational Safety and 
Health Act of 1970 <84 Stat. 1593, 1599, 
29 U.S.C. 655, 657), Secretary of Labor’s 
Order No. 8-76 (41 FR 25059), and 29 
CFR Part 1911, Part 1910 of Title 29. 
Code of Federal Regulations is hereby 
amended by adding a new § 1910.1029 as 
set forth below. 

Signed at Washington, D.C., this 19th 
day of October 1976. 

Morton Corn, 

Assistant Secretary of Labor. 

Section 1910.1029 is added to Title 29, 
Part 1910 as set forth below: 

§ 1910.1029 Coke oven emission^. 

(a) Scope and application. This sec¬ 
tion applies to the control of employee 
exposure to coke oven emissions, except 
that this section shdll not apply to work¬ 
ing conditions with regard to which 
other Federal agencies exercise statu¬ 
tory authority to prescribe or enforce 
standards affecting occupational safety 
and health. 

(b> Definitions. For the purpose of this 
section: “Authorized person” means any 
person specifically authorized by the 
employer whose duties require the per¬ 
son to enter a regulated area, or any 
person entering such an area as a desig¬ 
nated representative of employees for 
the purpose of exercising the opportu¬ 
nity to observe monitoring and measur¬ 
ing procedures under paragraph (n) of 
this section. 

“Beehive oven” means a coke oven in 
which the products of carbonization 
other than coke are not recovered, but 
are released into the ambient air. 

“Coke oven” means a retort in which 
coke is produced by the destructive dis¬ 
tillation or carbonization of coal. 

“Coke oven battery” means a structure 
containing a number of slot-type coke 
ovens. 

“Coke oven emissions” means the ben¬ 
zene-soluble fraction of total particulate 
matter present during the destructive 
distillation or carbonization of coal for 
the production of coke. 

“Director” means the Director, Na¬ 
tional Institute for Occupational Safety 
and Health, U.S. Department of Health, 


Education, and Welfare, or his or her 
designee. 

“Emergency” means any occurrence 
such as, but not limited to, equipment 
failure which is likely to, or does, result 
in any massive release of coke oven emis¬ 
sions. 

“Existing coke oven battery” means a 
battery in operation or under construc¬ 
tion on January 20, 1977, and which is 
not rehabilitated. 

“Rehabilitated coke oven battery 
means a battery which is rebuilt, over¬ 
hauled. renovated, or restored such as 
from the pad up, after January 20, 1977 

“Secretary” means the Secretary oi 
Labor, U.S. Department of Labor, or his 
or her designee. 

“Stage charging” means a procedure 
by which a predetermined volume of coal 
in each larry car hopper is introduces 
into an oven such that no more than 
two hoppers are discharging simultane¬ 
ously. 

“Sequential charging” means a proce¬ 
dure, usually automatically timed, by 
which a predetermined volume of coal in 
each larry car hopper is introduced into 
an oven such that no more than two 
hoppers commence or finish discharging 
simultaneously although, at some point, 
all hoppers are discharging simultane¬ 
ously. 

“Pipeline charging” means any ap¬ 
paratus used to introduce coal into an 
oven which uses a pipe or duct perma¬ 
nently mounted onto an oven and 
through which coal is charged. 

“Green push” means coke which when 
removed from the oven results in emis¬ 
sions due to the presence of unvolatUized 
coal. 

(c) Permissible exposure limit. The 
employer shall assure that no employee 
is exposed to coke oven emissions at con¬ 
centrations greated than 150 micrograms 
per cubic meter of air (150 /ig/m 3 ), aver¬ 
aged over any 8-hour period. 

(d) Regulated areas. (1) The employer 
shall establish regulated areas and shall 
limit access to them to authorized per¬ 
sons. 

(2) The employer shall establish the 
following as regulated areas: 

(i) The coke oven battery including 
topside and its machinery, pushside and 
its machinery, coke side and its machin¬ 
ery. and the battery ends; the wharf: 
and the screening station; 

(ii) The beehive oven and its machin¬ 
ery. 

(e) Exposure monitoring and measure¬ 
ment — (1) Monitoring program, (i) Each 
employer who has a place of employ¬ 
ment where coke oven emissions are pres¬ 
ent shall monitor employees employed 
in the regulated area to measure their 
exposure to coke oven emissions. 

(ii) The employer shall obtain meas¬ 
urements which are representative of 
each employee’s exposure to coke oven 
emissions over an eight-hour period All 
measurements shall determine exposure 
without regard to the use of respiratory 
protection. 

(iii) The employer shall collect full- 
shift (for at least seven continuous 
hours) personal samples, including at 
least one sample during each shift for 
each battery and each job classification 
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within the regulated areas including at 
least the following job classifications: 

<a) Lidman; 

<b) Tar chaser; 

(c) Larry car operator: 

<d) Luterman: 

(e) Machine operator, coke side; 

</) Benchman, coke side; 

< Benchman, pusher side; 

<h) Heater; 

f i> Quenching car operator; 

«;) Pusher machine operator; 

( k) Screening station operator; 
fl) Wharf man ; 

(m) Ovenpatcher; 

\n) Oven repairman; 

(o) Spellman; and 

<p) Maintenance personnel. 

(iv) The employer shall repeat the 
monitoring and measurements required 
by this paragraph (e) (1) at least every 
three months. 

(2) Redetermination. Whenever there 
has been a production, process, or con¬ 
trol change which may result in new or 
additional exposure to coke oven emis¬ 
sions. or whenever the employer has any 
other reason to suspect an increase in 
employee exposure, the employer shall 
repeat the monitoring and measurements 
required by paragraph (e)(1) of this 
section for those employees affected by 
such change or increase. 

'3) Employee notification, (i) The em¬ 
ployer shall notify each employee in 
writing of the exposure measurements 
which represent that employee’s exposure 
within five working days after the re¬ 
ceipt of the results of measurements re¬ 
quired by paragraphs (e) (1) and (e) (2) 
of this section. 

(ii) Whenever such results indicate 
that the representative employee ex¬ 
posure exceeds the permissible exposure 
limit, the employer shall, in such notifi¬ 
cation, inform each employee of that fact 
and of the corrective action being taken 
to reduce exposure to or below the per¬ 
missible exposure limit. 

< 4) Accuracy of measurement. The em¬ 
ployer shall use a method of monitoring 
and measurement which has an accuracy 

with a confidence level of 95%) of not 
less than plus or minus 35% for con¬ 
centrations of coke oven emissions 
greater than or equal to 150 nZ/m\ 

(f) Methods of compliance. The em¬ 
ployer shall control employee exposure to 
coke oven emissions by the use of engi¬ 
neering controls, work practices and res¬ 
piratory protection as follows: 

(l) Priority of compliance methods — 
i» Existing coke oven batteries, (a) The 

employer shall institute the engineering 
and work practice controls listed in para¬ 
graphs (f)(2), (f)(3) and (f)(4) of this 
section in existing coke oven batteries at 
tne earliest possible time, but not ater 
han January 20. 1980. except to the ex¬ 
tent that the employer can establish that 
such controls are not feasible. In deter- 
mining the earliest possible time for in¬ 
stitution of engineering and work prac¬ 
tice controls, the requirement, effective 
rJSS ? 7, 1971 * to implement feasible 
administrative or engineering controls to 
reduce exposures to coal tar pitch vola- 
tues. shall be considered. Wherever the 
igmeering and work practice controls 


which can be instituted are not sufficient 
to reduce employee exposures to or below 
the permissible exposure limit, the em¬ 
ployer shall nonetheless use them to re¬ 
duce exposures to the lowest level achiev¬ 
able by these controls and shall supple¬ 
ment them by the use of respiratory 
protection which complies with the re¬ 
quirements of paragraph (g) of this sec¬ 
tion. 

(b) The engineering and work prac¬ 
tice controls required under paragraphs 
(f)(2), (f)(3) and (f)(4) of this section 
are minimum requirements generally 
applicable to all existing coke oven bat¬ 
teries. If, after implementing all con¬ 
trols required by paragraphs (f)(2), 
(f)(3) and (f)(4) of this section, or 
after January 20, 1980, whichever is 
sooner, employee exposures still exceed 
the permissible exposure limit, employ¬ 
ers shall research, develop and imple¬ 
ment any other engineering and work 
practice controls necessary to reduce ex¬ 
posure to or below the permissible ex¬ 
posure limit, whenever the engineering 
and work practice controls which can 
be instituted are not sufficient to reduce 
employee exposures to or below the per¬ 
missible exposure limit, the employer 
shall nonetheless use them to reduce 
exposures to the lowest level achievable 
by these controls and shall supplement 
them by the use of respiratory protec¬ 
tion which complies with the require¬ 
ments of paragraph (g) of this section. 

(ii) New or rehabilitated coke oven 
batteries. The employer shall institute 
the best available engineering and work 
practice controls on all new or rehabili¬ 
tated coke oven batteries to reduce and 
maintain employee exposures at or below 
the permissible exposure limit, except 
to the extent that the employer can 
establish that such controls are not 
feasible. Wherever the engineering and 
work practice controls which can be in¬ 
stituted are not sufficient to reduce em¬ 
ployee exposures to or below the per¬ 
missible exposure limit, the employer 
shall nonetheless use them to reduce 
exposures to the lowest level achievable 
by these controls and shall supplement 
them by the use of respiratory protec¬ 
tion which complies with the require¬ 
ments of paragraph (g) of this section. 

(iii) Beehive ovens. The employer shall 
institute engineering and work practice 
controls on all beehive ovens at the ear¬ 
liest possible time to reduce and main¬ 
tain employee exposures at or below the 
permissible exposure limit, except to the 
extent that the employer can establish 
that such controls are not feasible. In 
determining the earliest possible time for 
institution of engineering and work prac¬ 
tice controls, the requirement, effective 
August 27. 1971, to implement feasible 
administrative or engineering controls to 
reduce exposures to coal tar pitch vola¬ 
tiles. shall be considered. Wherever the 
engineering and work practice controls 
which can be instituted are not sufficient 
to reduce employee exposures to or below 
the permissible exposure limit, the em¬ 
ployer shall nonetheless use them to re¬ 
duce exposures to the lowest level achiev¬ 
able by these controls and shall supple¬ 
ment them by the use of respiratory 


protection which complies with the re¬ 
quirements of paragraph (g) of this sec¬ 
tion. (2) Engineering controls, (i) Charg¬ 
ing. The employer shall equip and oper¬ 
ate existing coke oven batteries with all 
of the following engineering controls to 
control coke oven emissions during 
charging operations: 

(a) One of the following methods of 
charging: 

(1) Stage charging as described in par¬ 
agraph (f) (3(i) (b) of this section; or, 

(2) Sequential charging as described 
in paragraph (f) (3) (i) (b) of this section 
except that paragraph (f) (3) (i) (b) (3) 

(iv) of this section does not apply to se¬ 
quential charging; or 

(3) Pipeline charging or other forms 
of enclosed charging in accordance with 
paragraph (f) (2) (i) of this section, ex¬ 
cept that paragraphs (f) (2) (i) (b), (d), 
(e), (/) and ( h) of this section do not 
apply; 

(b) Drafting from two or more points 
in the oven being charged, through the 
use of double collector mains, or a fixed 
or moveable jumper pipe system to an¬ 
other oven, to effectively remove the gases 
from the oven to the collector mains; 

(c) Aspiration systems designed and 
operated to provide sufficient negative 
pressure and flow volume to effectively 
move the gases evolved during charging 
into the collector mains, including suf¬ 
ficient steam pressure, and steam jets of 
sufficient diameter; 

id) Mechanical volumetric controls on 
each larry car hopper to provide the 
proper amount of coal to be charged 
through each charging hole so that the 
tunnel head wi 11 be sufficient to permit 
the gases to move from the oven into the 
collector mains; 

(e) Devices to facilitate the rapid and 
continuous flow of coal into the oven be¬ 
ing charged, such as stainless steel liners, 
coal vibrators or pneumatic shells; 

(/) Individually operated larry car 
drop sleeves and slide gates designed and 
maintained so that the gases are effec¬ 
tively removed from the oven into the 
collector mains; 

(g) Mechanized gooseneck and stand¬ 
pipe cleaners; 

( h ) Air seals on the pusher machine 
leveler bars to control air infiltration 
during charging; and 

(i) Roof carbon cutters or a compress¬ 
ed air system or both on the pusher ma¬ 
chine rams to remove roof carbon. 

(ii) Coking. The employer shall equip 
and operate existing coke oven batteries 
with all of the following engineering con¬ 
trols to control coke oven emissions dur¬ 
ing coking operations: 

(a) A pressure control system on each 
battery to obtain uniform collector main 
pressure; 

(b) Ready access to door repair facili¬ 
ties capable of prompt and efficient re¬ 
pair of doors, door sealing edges and all 
door parts; 

(c) An adequate number of spare doors 
available for replacement purposes; 

(d) Chuck door gaskets to control 
chuck door emissions until such door is 
repaired, or replaced; and 

(e) Heat shields on door machines. 
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(3) Work practice controls, (i) 
Charging. The employer shall operate 
existing coke oven batteries with all of 
the following work practices to control 
coke oven emissions during the charging 
operation: 

(a) Establishment and implementation 
of a detailed, written inspection and 
cleaning procedure for each battery con¬ 
sisting of at least the following elements: 

(1) Prompt and effective repair or re¬ 
placement of all engineering controls; 

(2) Inspection and cleaning of goose¬ 
necks and standpipes prior to each 
charge to a specified minimum diameter 
sufficient to effectively move the evolved 
gases from the oven to the collector 
mains; 

(3) Inspection for roof carbon build-up 
prior to each charge and removal of roof 
carbon as necessary to provide an ade¬ 
quate gas channel so that the gases are 
effectively moved from the oven into the 
collector mains: 

(4) Inspection of the steam aspiration 
system prior to each charge so that suffi¬ 
cient pressure and volume is maintained 
to effectively move the gases from the 
oven to the collector mains; 

(5) Inspection of steam nozzles and 
liquor sprays prior to each charge and 
cleaning as necessary so that the steam 
nozzles and liquor sprays are clean; 

(6) Inspection of standpipe caps prior 
to each charge and cleaning and luting 
or both as necessary so that the gases are 
effectively moved from the oven to the 
collector mains; and 

(7) Inspection of charging holes and 
lids for cracks, warpage and other de¬ 
fects prior to each charge and removal 
of carbon to prevent emissions, and 
application of luting material to stand¬ 
pipe and charging hole lids where neces¬ 
sary to obtain a proper seal. 

(b) Establishment and implementa¬ 
tion of a detailed written charging pro¬ 
cedure. designed and operated to elim¬ 
inate emissions during charging for each 
battery, consisting of at least the follow¬ 
ing elements: 

(1) Larry car hoppers filled with coal 
to a predetermined level in accordance 
with the mechanical volumetric controls 
required under paragraph <f) (2) (i) (d) 
of this section so as to maintain a suffi¬ 
cient gas passage in the oven to be 
charged; 

(2) The larry car aligned over the 
oven to be charged, so that the drop 
sleeves fit tightly over the charging holes; 
and 

(3) The oven charged in accordance 
with the following sequence of require¬ 
ments : 

(i) The aspiration system turned on; 

(it) Coal charged through the outer¬ 
most hoppers, either individually or to¬ 
gether, depending on the capacity of the 
aspiration system to collect the gases 
involved; 

(iti) The charging holes used under 
paragraph (f) (3) (i) (b) (3) (ii) of this 
section relidded or otherwise sealed off 
to prevent leakage of coke oven emis¬ 
sions; 

(iv) If four hoppers are used, the third 
hopper discharged and relidded or other¬ 
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wise sealed off to prevent leakage of coke 
oven emissions; 

(v) The final hopper discharged until 
the gas channel at the top of the oven 
is blocked and then the chuck door 
opened and the coal leveled; 

(vi) When the coal from the final hop¬ 
per is discharged and the leveling oper¬ 
ation complete, the charging hole re¬ 
lidded or otherwise sealed off to prevent 
leakage of coke oven emissions; and 

(vii) The aspiration system turned off 
only after the charging holes have been 
closed. 

(c) Establishment and implementa¬ 
tion of a detailed written charging pro¬ 
cedure, designed and operated to elimi¬ 
nate emissions during charging of each 
pipeline or enclosed charged battery. 

(ii) Coking. The employer shall oper¬ 
ate existing coke oven batteries pursuant 
to a detailed written procedure estab¬ 
lished and implemented for the control 
of coke oven emissions during coking, 
consisting of at least the following 
elements; 

(a) Checking oven back pressure con¬ 
trols to maintain uniform pressure con¬ 
ditions in the collecting main; 

(b) Repair, replacement and adjust¬ 
ment of oven doors and chuck doors and 
replacement of door jambs so as to pro¬ 
vide a continuous metal-to-metal fit; 

(c) Cleaning of oven doors, chuck 
doors and door jambs each coking cycle 
so as to provide an effective seal; 

(d) An inspection system and correc¬ 
tive action program to control door emis¬ 
sions to the maximum extent possible; 
and 

(e) Luting of doors that are sealed by 
luting each coking cycle and reluting, 
replacing or adjusting as necessary to 
control leakage. 

(iii) Pushing. The employer shall op¬ 
erate existing coke oven batteries with 
the following work practices to control 
coke oven emissions during pushing oper¬ 
ations : 

(a) Coke and coal spillage quenched 
as soon as practicable and not shoveled 
into a heated oven; and 

(b) A detailed written procedure for 
each battery established and imple¬ 
mented for the control of emissions dur¬ 
ing pushing consisting of the following 
elements: 

(1) Dam per in g off the ovens and re¬ 
moval of charging hole lids to effectively 
control coke oven emissions during the 
push; 

(2) Heating of the coal charge uni¬ 
formly for a sufficient period so as to ob¬ 
tain proper coking including preventing 
green pushes; 

(3) Prevention of green pushes to the 
maximum extent possible; 

(4) Inspection, adjustment and correc¬ 
tion of heating flue temperatures and de¬ 
fective flues at least weekly and after 
any green push, so as to prevent green 
pushes; 

(5) Cleaning of heating flues and re¬ 
lated equipment to prevent green pushes, 
at least weekly and after any green push. 

(iv) Maintenance and repair. The em¬ 
ployer shall operate existing coke oven 
batteries pursuant to a detailed written 


procedure of maintenance and repair es¬ 
tablished and implemented for the ef¬ 
fective control of coke oven emissions 
consisting of the following elements: 

(a) Regular inspection of all controls, 
including goosenecks, standpipes, stand¬ 
pipe caps, charging hole lids and cast¬ 
ings. jumper pipes and air seals for 
cracks, misalignment or other defects 
and prompt implementation of the neces¬ 
sary repairs as soon as possible; 

(b) Maintaining the regulated area in 
a neat, orderly condition free of coal and 
coke spillage and debris; 

(c) Regular inspection of the damper 
system, aspiration system and collector 
main for cracks or leakage, and prompt 
implementation of the necessary repairs; 

(d) Regular inspection of the heating 
system and prompt implementation of 
the necessary repairs; 

(e) Prevention of miscellaneous fugi¬ 
tive topside emissions; 

(/> Regular inspection and patching of 
oven brickwork; 

(g) Maintenance of battery equipment 
and controls in good working order; 

(h) Maintenance and repair of coke 
oven doors, chuck doors, door jambs and 
seals; and 

( i) Repairs instituted and completed 
as soon as possible, including temporary 
repair measures instituted and completed 
where necessary, including but not limit¬ 
ed to; 

( 1 ) Prevention of miscellaneous fugi¬ 
tive topside emissions; and 

(2) Chuck door gaskets, which shall 
be installed prior to the start of the next 

pnlf ifii? pvpIp 

(4) Filtered air. (i) The employer 
shall provide positive-pressure, tempera¬ 
ture controlled filtered air for larry car, 
pusher machine, door machine, and 
quench car cabs. 

(ii) The employer shall provide stand¬ 
by pulpits on the battery topside, at the 
wharf, and at the screening station, 
equipped with positive-pressure, tem¬ 
perature controlled filtered air. 

(5) Emergencies. Whenever an emer¬ 
gency occurs, the next coking cycle may 
not begin until the cause of the emer¬ 
gency is determined and corrected, un¬ 
less the employer can establish that it 
is necessary to initiate the next coking 
cycle in order to determine the cause 
of the emergency. 

(6) Compliance program, (i) Each 
employer shall establish and implement 
a written program to reduce exposures 
solely by means of the engineering and 
work practice controls specified in para¬ 
graphs (f) (2) through (f) (4) of this sec¬ 
tion. 

(ii) The written program shall in¬ 
clude at least the following: 

(a) A description of each coke oven 
operation by battery, including work 
force and operating crew, coking time, 
operating procedures and maintenance 
practices * 

(b) Engineering plans and other 
studies used to determine the controls 
for the coke battery; 

(c) A report of the technology con¬ 
sidered in meeting the permissible expo¬ 
sure limit; 
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(d) Monitoring data obtained in ac¬ 
cordance with paragraph (e) of this 
section; 

(e) A detailed schedule for the imple¬ 
mentation of the engineering and work 
practice controls specified in paragraphs 
• f) (2) through (f)(4) of this section; 

and 

(/) Other relevant information. 

<iii) If, after implementing all con¬ 
trols required by paragraphs (f) (2)-(f) 
(4) of this section, or after January 20, 
1980, whichever is sooner, the permissible 
exposure limit is still exceeded, the em¬ 
ployer shall develop a detailed written 
program and schedule for the develop¬ 
ment and implementation of any addi¬ 
tional engineering controls and work 
practices necessary to reduce exposure 
to or below the permissible exposure 
limit. 

(iv) Written plans for such programs 
shall be submitted, upon request, to the 
Secretary and the Director, and shall be 
vailable at the worksite for examination 
tnd copying by the Secretary, the Di¬ 
rector, and the authorized employee rep¬ 
resentative. The plans required under 
paragraph (f) (6) of this section shall be 
revised and updated at least every six 
months to reflect the current status of 
the program. 

(7) Training in compliance proce¬ 
dures. The employer shall incorporate all 
written procedures and schedules re¬ 
quired under this paragraph (f) in the 
education and training program required 
under paragraph (k) of this section and, 
where appropriate, post in the regulated 
area. 


(g) Respiratory protection—(1) Gen¬ 
eral. (i) Where respiratory protection is 
required under this section, the employer 
shall provide and assure the use of res¬ 
pirators which comply with the require- 
ments of this paragraph (g). Compliance 
with the permissable exposure limit may 
not be achieved by the use of respirators 
except; 


(a) During the time period necessary 
to install or implement feasible engineer¬ 
ing and work practice controls; or 
<b) In work operations such as main¬ 
tenance and repair activity in which en¬ 
gineering and work practice controls are 
technologically not feasible; or 
(c) In work situations where feasible 
engineering and work practice controls 
are not yet sufficient to reduce exposure 
to or below the permissible exposure 
nmit; or 


(d) In emergencies. 

(ii) Notwithstanding any other i 
^ sectl °n. until Janus 
-o. 1978 the wearing of respirators sh 
ZL ** H? e discretion of each emploj 

nf ?u, he em P lQ yee is not in the vicin 
or visible emissions. 

(2) Selection. <i) Where respirat< 
are required under this section, the ei 
n£ ye J?£ a11 select * P r °vide and assure t 
2*“ the a PPropriate respirator or coj 
below° n ° f respirato rs from Table 


Table I 

RESPIRATORY PROTECTION FOR COKE 
OVEN EMISSIONS 

Airborne concen¬ 
tration of coke Required respirator 
oven emissions 

(a) Any concentra- (2) A Type C supplied 

tion. air respirator 

operated in pres¬ 
sure demand or 
other positive 
pressure or con¬ 
tinuous flow 
mode; or 

(2) A powered air- 

purifying partic¬ 
ulate filter res¬ 
pirator for dust, 
mist, and fume; 
or 

(3) A powered air- 

purifying partic¬ 
ulate filter res¬ 
pirator or com¬ 
bination chemi¬ 
cal cartridge and 
particulate filter 
respirator for 
coke oven emis¬ 
sions. 

(b) Concentration* (2) Any particulate 

not greater filter respirator 

than 1500 for dust, mist 

Mg/m 3 . and fume, except 

single-use res¬ 
pirator; or 

(2) Any particulate 

filter respirator 
or combination 
chemical car¬ 
tridge and par¬ 
ticulate filter 
respirator for 
coke oven emis¬ 
sions; or 

(3) Any respirator 

listed in para¬ 
graph (g) (2) (i) 
(a) of this sec¬ 
tion. 

(U) Not later than January 20. 1978, 
whenever respirators are required by this 
section for concentrations not greater 
than 1500 /zg/m J , the employer shall pro¬ 
vide, at the option of each affected em¬ 
ployee, either a particulate filter respira¬ 
tor as provided in paragraph <g)(2)(i) 

( b ) of this section, or a powered air 
purifying respirator as provided in para¬ 
graph (g)(2)(i)(a) of this section. 

(iii) The employer shall select respira¬ 
tors from among those approved for pro¬ 
tection agaist dust, fume, and mist by 
the National Institute for Occupational 
Safety and Health (NIOSH) under the 
provisions of 30 CFR Part 11, except that 
not later than January 20, 1979, the em¬ 
ployer shall select respirators from 
among those approved by NIOSH for 
protection against coke oven emissions. 

(3) Respirator program. The employer 
shall institute a respiratory protection 
program in accordance with § 1910.134 of 
this part. 

(4) Respirator usage, (i) The employer 
snail assure that the respirator issued to 
the employee exhibits minimum face- 
piece leakage and that the respirator is 


fitted properly. The employer shall per¬ 
form quantitative fit tests annually for 
each employee who uses a non-powered, 
particulate filter respirator. 

(ii) The employer shall allow each em¬ 
ployee who uses a filter respirator to 
change the filter elements whenever an 
increase in breathing resistance is de¬ 
tected and shall maintain an adequate 
supply of filter elements for this purpose. 

(iii) The employer shall allow em¬ 
ployees who wear respirators to wash 
their face and respirator facepiece to pre¬ 
vent skin irritation associated with res¬ 
pirator use. 

(h) Protective clothing and equip¬ 
ment —(1) Provision and use. The em¬ 
ployer shall provide and assure the use 
of appropriate protective clothing and 
equipment, such as but not limited to; 

(i) Flame resistant jacket and pants; 

(ii) Flame resistant gloves; 

(iii) Face shields or vented goggles 
which comply with § 1910.133(a) (2) of 
this part; 

(iv) Footwear providing insulation from 
hot surfaces; 

(v) Safety shoes which comply with 
§ 1910.136 of this part; and 

(vi) Protective helmets which comply 
with § 1910.135 of this part. 

(2) Cleaning and replacement, (i) 
The employer shall provide the protec¬ 
tive clothing required by paragraphs (h) 
(1) (i) and (ii) of this section in a clean 
and dry condition at least weekly. 

(ii) The employer shall clean, launder, 
or dispose of protective clothing required 
by paragraphs (h) (1) (i) and (ii) of this 
section. 

(iii) The employer shall repair or re¬ 
place the protective clothing and equip¬ 
ment as needed to maintain their effec¬ 
tiveness. 

(iv) The employer shall assure that 
all protective clothing is removed at the 
completion of a work shift only in change 
rooms prescribed in paragraph (i) (1) of 
this section. 

(v) The employer shall assure that 
contaminated protective clothing which 
is to be cleaned, laundered, or disposed 
of, is placed in a closed container in the 
changeroom. 

(vi) The employer shall inform any 
person who cleans or launders protec¬ 
tive clothing required by this section, of 
the potentially harmful effects of ex¬ 
posure to coke oven emissions. 

(1) Hygiene facilities and practices. 
(1) Change rooms. The employer shall 
provide clean change rooms equipped 
with storage facilities for street clothes 
and separate storage facilities for pro¬ 
tective clothing and equipment when¬ 
ever employees are required to wear pro¬ 
tective clothing and equipment in accord¬ 
ance with paragraph (h) (1) of this sec¬ 
tion. 

(2) Showers, (i) The employer shall 
assure that employees working in the 
regulated area shower at the end of the 
work shift. 
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(ii) The employer shall provide shower 
facilities in accordance with § 1910.141 
(d)(3) of this Part. 

(3) Lunchrooms . The employer shall 
provide lunchroom facilities which have 
a temperature controlled, positive pres¬ 
sure, filtered air supply, and which are 
readily accessible to employees working 
in the regulated area. 

(4) Lavatories, (i) The employer shall 
assure that employees working in the 
regulated area wash their hands and 
face prior to eating. 

(ii) The employer shall provide lava¬ 
tory facilities in accordance with § 1910.- 
141(d) (1) and (2) of this Part. 

(5) Prohibition of activities in the reg¬ 
ulated area . (i) The employer shall as¬ 
sure that in the regulated area, food or 
beverages are not present or consumed, 
smoking products are not present or 
used, and cosmetics are not applied, ex¬ 
cept that these activities may be con¬ 
ducted in the lunchrooms, change rooms 
and showers required under paragraphs 

(i) (l)-(i) (3) of this section. 

(ii) Drinking water may be consumed 
in the regulated area. 

(j) Medical surveillance. (1) General 
requirements, (i) Each employer shall 
institute a medical surveillance program 
for all employees who are employed in 
the regulated areas at least 30 days per 
year. 

(ii) This program shall provide each 
employee covered under paragraph (j) 
(1) (i) of this section with an opportu¬ 
nity for medical examinations in accord¬ 
ance with this paragraph (j). 

(iii) The employer shall inform any 
employee who refuses any required medi¬ 
cal examination of the possible health 
consequences of such refusal and shall 
obtain a signed statement from the em¬ 
ployee indicating that the employee un¬ 
derstands the risk involved in the refus¬ 
al to be examined. 

(iv) The employer shall assure that 
all medical examinations and procedures 
are performed by or under the supervi¬ 
sion of a licensed physician, and are pro¬ 
vided without cost to the employee. 

(2) Initial examinations. At the time 
of initial assignment to a regulated area 
or upon the institution of the medical 
surveillance program, the employer shall 
provide a medical examination includ¬ 
ing at least the following elements: 

(i) A work history and medical history 
which shall include smoking history and 
the presence and degree of respiratory 
symptoms, such as breathlessness, cough, 
sputum production, and wheezing: 

(ii) A 14"xl7" posterior-anterior chest 
x-ray and International Labour Office 
UICC/Cincinnati <ILO U/C) rating: 

(iii) Pulmonary function tests includ¬ 
ing forced vital capacity (FVC) and 
forced expiratory volume at one second 
(FEV 1.0) with recording of type of 
equipment used; 

(iv) Weight; 

(v) A skin examination; 

(vi) Urinalysis for sugar, albumin, 
and hematuria; 

(vii) A sputum cytology examination; 
and 

(viii) A urinary cytology examination. 


(3 Periodic examinations, (i) The em¬ 
ployer shall provide the examinations 
specified in paragraphs (j) (2) (i)-(vi) of 
this section at least annually for em¬ 
ployees covered under paragraph (j) (1) 

(1) of this section. 

(ii) The employer shall provide the 
examinations specified in paragraphs 
(j) (2) (i)-(viii) of this section at least 
semi-annually for employees 45 years of 
age or older or with five (5) or more years 
employment in the regulated area. 

(iii) Whenever an employee who is 45 
years of age or older or with five (5) or 
more years employment in the regulated 
area transfers or is transferred from em¬ 
ployment in a regulated area, the em¬ 
ployer shall continue to provide the ex¬ 
aminations specified in paragraphs (j) 

(2) (i)-(viii) of this section semi-an¬ 
nually, as long as that employee is em¬ 
ployed by the same employer or a suc¬ 
cessor employer. 

(iv) Whenever an employee has not 
taken the examinations specified in par¬ 
agraphs (j) (3) (i)-(iii) of this section 
within the six (6) months preceding the 
termination of employment, the employ¬ 
er shall provide such examinations to the 
employee upon termination of employ¬ 
ment. 

(4) Information provided to the physi¬ 
cian. The employer shall provide the fol¬ 
lowing information' to the examining 
physician: 

(i) A copy of this regulation and its 
Appendixes; 

(ii) A description of the affected em¬ 
ployee’s duties as they relate to the em¬ 
ployee’s exposure; 

(iii) The employee's exposure level or 
anticipated exposure level; 

(iv) A description of any personal pro¬ 
tective equipment used or to be used; and 

(v) Information from previous medi¬ 
cal examinations of the affected employee 
which is not readily available to the ex¬ 
amining physician. 

(5) Physician's written opinion, (i) The 
employer shall obtain a written opinion 
from the examining physician which 
shall include: 

(a) The results of the medical exami¬ 
nations; 

(b) The physician’s opinion as to 
whether the employee has any detected 
medical conditions which would place 
the employee at increased risk of mate¬ 
rial impairment of the employee’s health 
from exposure to coke oven emissions; 

(c) Any recommended limitations upon 
the employee’s exposure to coke oven 
emissions or upon the use of protective 
clothing or equipment such as respira¬ 
tors; and 

id) A statement that the employee has 
been informed by the physician of the 
results of the medical examination and 
any medical conditions which require 
further explanation or treatment. 

(ii) The employer shall instruct the 
physician not to reveal in the written 
opinion specific findings or diagnoses un¬ 
related to occupational exposure. 

(iii) The employer shall provide a copy 
of the written opinion to the affected em¬ 
ployee. 


(k) Employee information and train¬ 
ing —(l) Training program, (i) The em¬ 
ployer shall institute a training program 
for employees who are employed in the 
regulated area and shall assure their par¬ 
ticipation. 

(ii) The training program shall be pro¬ 
vided as of January 20, 1977 for employ¬ 
ees who are employed in the regulated 
area at that time or at the time of li - 
itial assignment to a regulated area. 

(iii) The training program shall be 
provided at least annually for all em¬ 
ployees who are employed in the regu¬ 
lated area, except that training regard¬ 
ing the occupational safety and health 
hazards associated with exposure to coke 
oven emissions and the purpose, proper 
use, and limitations of respiratory pro¬ 
tective devices shall be provided at least 
quarterly until January 20, 1978. 

(iv) The training program shall in¬ 
clude informing each employee of: 

(a) The information contained in the 
substance information sheet for coke 
oven emissions (Appendix A); 

(b) The purpose, proper use, and lim¬ 
itations of respiratory protective devices 
required in accordance with paragraph 
(g) of this section; 

(c) The purpose for and a description 
of the medical surveillance program re¬ 
quired by paragraph (j) of this section 
including information on the occupation¬ 
al safety and health hazards associated 
with exposure to coke oven emissions; 

id) A review of all written procedures 
and schedules required under paragraph 
(f) of this section; and 

ie) A review of this standard. 

(2) Access to training materials, (i' 
The employer shall make a copy of this 
standard and its appendixes readily 
available to all employees who are em¬ 
ployed in the regulated area. 

(ii) The employer shall provide all 
materials relating to the employee in¬ 
formation and training program to the 
Secretary and the Director. 

(1) Precautionary signs and labels— 
(1) General . (i) The employer may use 
labels or signs required by other statutes, 
regulations or ordinances in addition to, 
or in combination with, signs and labels 
required by this paragraph. 

(ii) The employer shall assure that no 
statement appears on or near any sign 
required by this paragraph which con¬ 
tradicts or detracts from the effects oi 
the required sign. 

(iii) The employer shall assure that 
signs required by this paragraph are il¬ 
luminated and cleaned as necessary so 
that the legend is readily visible. 

(2) Signs, (i) The employer shall post 
signs in the regulated area bearing the 
legends: 

DANGER 


CANCER HAZARD 
AUTHORIZED PERSONNEL ONLY 
NO SMOKING OR EATING 

(ii) In addition, not later than Janu¬ 
ary 20, 1978, the employer shall post 
signs in the areas where the permissible 
exposure limit is exceeded bearing the 
legend: 
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RESPIRATOR REQUIRED 

(3) Labels. The employer shall apply 
precautionary labels to all containers of 
protective clothing contaminated with 
coke oven emissions. The label shall bear 
the following legend: 

CAUTION 

CLOTHING CONTAMINATED WITH COKE 
EMISSIONS 

DO NOT REMOVE DUST BY BLOWING OR 
SHAKING 

im) Recordkeeping. —(1) Exposure 
measurements. The employer shall estab¬ 
lish and maintain an accurate record 
of all measurements taken, to monitor 
employee exposure to coke oven emis¬ 
sions required in paragraph (e) of this 
section. 

(1) This record shall include: 

<a) Name, social security number, and 
job classification of the employees moni¬ 
tored; 

( b) The date(s), number, duration and 
results of each of the samples taken, in¬ 
cluding a description of the sampling 
procedure used to determine representa¬ 
tive employee exposure where applicable; 

tc) The type of respiratory protective 
devices worn, if any; 

- d) A description of the sampling and 
analytical methods used and evidence of 
their accuracy; and 

<c) The environmental variables that 
could affect the measurement of em¬ 
ployee exposure. 

(ii) The employer shall maintain this 
record for at least 40 years or for the 
duration of employment plus 20 years, 
whichever is longer. 

(2) Medical surveillance. The em¬ 
ployer shall establish and maintain an 
accurate record for each employee sub¬ 
ject to medical surveillance as required 
by paragraph (j) of this section. 

(i) The record shall include: 

•a) The name, social security number, 
aid description of duties of the em¬ 
ployee; 

<b) A copy of the physician’s written 

opinion; 

<c) The signed statement of any re¬ 
fusal to take a medical examination un¬ 
der paragraph (j) (1) (ii) of this section; 

and 

(d) Any employee medical complaints 
related to exposure to coke oven emis¬ 
sions. 

( ii) The employer shall keep, or assure 
that the examining physician keeps, the 
fallowing medical records: 

( a) a copy of the medical examina¬ 
tion results including medical and work 
history required under paragraph (j) (2) 
of this section; 

( b) A description of the laboratory 
procedures used and a copy of any stand¬ 
ards or guidelines used to interpret the 
test results; 

<o The initial x-ray; 

{ d) The x-rays for the most recent 5 

years; 

(c) Any x-ray with a demonstrated 
abnormality and all subsequent x-rays; 

</> The initial cytologic examination 
snde and written description; 


( g ) The cytologic examination slide 
and written description for the most re¬ 
cent 10 years; and 

( h ) Any cytologic examination slides 
with demonstrated atypia, if such atypia 
persists for 3 years, and all subsequent 
slides and written descriptions. 

(iii) The employer shall maintain 
medical records required under para¬ 
graph (m) <2) of this section for at least 
40 years, or for the duration of employ¬ 
ment plus 20 years, whichever is longer. 

(3) Availability, (i) The employer 
shall make available upon request all 
records required to be maintained by 
paragraph (m) of this section to the 
Secretary and the Director for exami¬ 
nation and copying. 

(ii) The employer shall make avail¬ 
able upon request records of employee 
exposure measurements required by 
paragraph (m) (1) of this section for in¬ 
spection and copying to affected employ¬ 
ees, former employees, and their desig¬ 
nated representatives. 

(iii) The employer shall make avail¬ 
able upon request employee medical rec¬ 
ords required to be maintained by para¬ 
graph (m) (2) of this section to a physi¬ 
cian designated by the affected employee 
or former employee. 

(4> Transfer of records, (i) Whenever 
the employer ceases to do business, the 
successor employer shall receive and re¬ 
tain all records required to be main¬ 
tained by paragraph (m) of this section. 

(ii) Whenever the employer ceases *o 
do business and there is no successor em¬ 
ployer to receive and retain the records 
for the prescribed period, these records 
shall be transmitted by registered mail 
to the Director. 

(iii) At the expiration of the retention 
period for the records required to be 
maintained under paragraphs (m)(l) 
and (m) (2) of this section, the employer 
shall transmit these records by regis¬ 
tered mail to the Director or shall con¬ 
tinue to retain such records. 

(n) Observation of monitoring —(1) 
Employee observation. The employer 
shall provide affected employees or their 
representatives an opportunity to observe 
any measuring or monitoring of em¬ 
ployee exposure to coke oven emissions 
conducted pursuant to paragraph (e) of 
this section. 

(2) Observation procedures, (i) When¬ 
ever observation of the measuring or 
monitoring of employee exposure to 
coke oven emissions requires entry into 
an area where the use of protective 
clothing or equipment is required, the 
employer shall provide the observer with 
and assure the use of such equipment 
and shall require the observer to com¬ 
ply with all other applicable safety and 
health procedures. 

(ii) Without interfering with the 
measurement, observers shall be en¬ 
titled to: 

(a) An explanation of the measure¬ 
ment procedures; 

(b) Observe all steps related to the 
measurement of coke oven emissions 
performed at the place of exposure; and 


(c) Record the results obtained. 

(o) Effective date. This standard shall 
become effective January 20. 1977. 

(p) Appendixes. The information con¬ 
tained in the appendixes to this section 
is not intended, by itself, to create any 
additional obligations not otherwise im¬ 
posed or to detract from any existing 
obligation. 

Appendix A— Coke Oven Emissions Sub¬ 
stance Information Sheet 

X. SUBSTANCE IDENTIFICATION 

A. Substance: Coke Oven Emissions 

B. Definition: The benzene-soluble fraction 
of total particulate matter present during 
the destructive distillation or carbonization 
of coal for the production of coke. 

C. Permissible Exposure Limit: 150 micro- 
grams per cubic meter of air determined as 
an average over an 8-hour period. 

D. Regulated areas: Only employees au¬ 
thorized by your employer should enter a 
regulated area. The employer is required to 
designate the following areas as regulated 
areas: the coke oven battery. Including top¬ 
side and its machinery, pushside and its ma¬ 
chinery, and the screening station; and the 
wharf the beehive ovens and machinery. 

IX. HEALTH HAZARD DATA 

Exposure to coke oven emissions is a cause 
of lung cancer, and possibly kidney cancer, 
in humans. Although it does not have an ex¬ 
cess number of skin cancer cases in humans, 
repeated skin contact with coke oven emis¬ 
sions should be avoided. 

HI. PROTECTIVE CLOTHING AND EQUIPMENT 

A. Respirators: Respirators wUl be provided 
by your employer for routine use if your em¬ 
ployer is in the process of implementing 
engineering and work practice controls or 
where engineering and work practice con¬ 
trols are not feasible or insufficient. You 
must wear respirators for non-routine activ¬ 
ities or m emergency situations where you 
are likely to be exposed to levels of coke oven 
emissions in excess of the permissible ex¬ 
posure limit. Until January 20, 1978, the rou¬ 
tine wearing of respirators is voluntary. Until 
that date, if you choose not to wear a respira¬ 
tor you do not have to do so. You must still 
have your respirator with you and you must 
still wear it if you are near visible emissions. 
Since how well your respirator fits your face 
is very important, your employer is required 
to conduct fit tests to make sure the respira¬ 
tor seals properly when you wear it. These 
tests are simple and rapid and will be ex¬ 
plained to you during your training sessions. 

B. Protective clothing: Your employer Is 
required to provide, and you must wear, 
appropriate, clean, protective clothing and 
equipment to protect your body from re¬ 
peated skin contact with coke over emissions 
and from the heat generated during the 
coking process. This clothing should Include 
such items as jacket and pants and flame 
resistant gloves. Protective equipment should 
Include face shield or vented goggles, protec¬ 
tive helmets and safety shoes, insulated from 
hot surfaces where appropriate. 

IV. HYGIENE FACILITIES AND PRACTICES 

You must not eat, drink, smoke, chew gum 
or tobacco, or apply cosmetics in the regu¬ 
lated area, except that drinking water is 
permitted. Your employer is required to 
provide lunchrooms and other areas for these 
purposes. 

Your employer is required to provide show¬ 
ers, washing facilities, and change rooms. 
If you work in a regulated area, you must 
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wash your face, and hands before eating. 
You must shower at the end of the work 
shift. Do not take used protective clothing 
out of the change rooms without your em¬ 
ployer’s permission. Your employer is re¬ 
quired to provide for laundering or cleaning 
of your protective clothing. 

V. SIGNS AND LABELS 

Your employer is required to post warning 
signs and labels for your protection. Signs 
must be posted in regulated areas. The signs 
must warn that a cancer hazard is present, 
that only authorized employees may enter 
the area, and that no smoking or eating is 
allowed. In regulated areas where coke oven 
emissions are above the permissible exposure 
limit, the signs should also warn that res¬ 
pirators must be worn. 

VI. MEDICAL EXAMINATIONS 

If you work in a regulated area at least 
30 days per year, your employer is required 
to provide you with a medical examination 
every year. The medical examination must 
Include a medical history, a chest x-ray; 
pulmonary function test; weight compari¬ 
son; skin examination; a urinalysis and a 
urine and sputum cytology exam for the early 
detection of urinary or lung cancer. The 
cytology exams are only Included In the 
initial exam until you are either 45 years or 
older or have 5 or more years employment 
in the regulated areas when the medical 
exams Including these tests are to be given 
every 6 months. The examining physician 
will provide a written opinion to your em¬ 
ployer containing the results of the medical 
exams. You should also receive a copy of this 
opinion. 

VII. OBSERVATION OF MONITORING 

Your employer is required to monitor your 
exposure to coke oven emissions and you are 
entitled to observe the monitoring procedure. 
You are entitled to receive an explanation of 
the measurement procedure, observe the 
steps taken In the measurement procedure, 
and to record the results obtained. When the 
monitoring procedure is taking place in an 
area where respirators or personal protective 
clothing and equipment are required to be 
worn, you must also be provided with and 
must wear the protective clothing and 
equipment. 

VIH. ACCESS TO RECORDS 

You or your representative are entitled to 
records of your exposure to coke oven emis¬ 
sions upon request to your employer. Your 
medical examination records can be fur¬ 
nished to your physician upon request to 
your employer. 

IX. TRAINING AND EDUCATION 

Additional Information on all of these 
Items plus training as to hazards of coke 
oven emissions and the engineering and work 
practice controls associated with your Job 
will also be provided by your employer. 

Appendix B Industrial Hygiene and Medical 
Surveillance Guidelines 

i. industrial hygiene guidelines 

A. Sampling (Benzene-Soluble Fraction 
Total Particulate Matter). 


RULES AND REGULATIONS 

Samples collected should be full shift (8- 
hour) samples. Sampling should be done us¬ 
ing a personal sampling pump with pulsation 
damper at a flow rate of 2 liters per minute. 
Samples should be collected on 0.8 microme¬ 
ter pore size silver membrane Alters (37 mm 
diameter) preceded by Gelman glass fiber 
type A Alters encased in three-piece plastic 
(polystyrene) field monitor cassettes. The 
cassette face cap should be on and the plug 
removed. The rotameter should be checked 
every hour to ensure that proper flow rates 
are maintained. 

A minimum of three full-shift samples 
should be collected for each Job classification 
on each battery, at least one during and the 
night. If disparate results are obtained for 
particular Job classification, sampling should 
be repeated. It is advisable to sample each 
shift on more than one day to account for 
environmental variables (wind, precipita¬ 
tion. etc.) which may affect sampling. Differ¬ 
ences In exposures among different work 
shifts may Indicate a need to Improve work 
practices on a particular shift. Sampling re¬ 
sults from different shifts for each Job classi¬ 
fication should not be averaged. Multiple 
samples from same shift may be used to cal¬ 
culate an average exposure for a particular 
Job classification. 

B. Analysis. 

1. All extraction glassware is cleaned with 
dichromic acid cleaning solution, rinsed with 
tap water, then dionized water, acetone, and 
allowed to dry completely. The glassware is 
rinsed with nanograde benzene before use. 
The Teflon cups are cleaned with benzene 
then with acetone. 

2. Pre-weigh the 2 ml Perkln-Elmer Teflon 
cups to one hundredth of a milligram (0.01 
mg) on a Perkln-Elmer autobalance AD 2 
Tare weight of the cups is about 50 mg. 

3. Place the silver membrane filter and 
glass fiber filter into a 15 ml test tube. 

4. Extract with 5 ml of benzene for five 
minutes in an ultrasonic cleaner. 

5. Filter the extract in 15 ml medium glass 
fritted funnels. 

6. Rinse test tube and filters with two 1.5 
ml aliquots of benzene and filter through the 
fritted glass funnel. 

7. Collect the extract and two rinses in a 
10 ml Kontes graduated evaporative concen¬ 
trator. 

8. Evaporate down to 1 ml while rinsing the 
sides with benzene. 

9. Pipet 0.5 ml into the Teflon cup and 
evaporate to dryness in a vacuum oven at 
40 * C for 3 hours. 

10. Weigh the Teflon cup and the weight 
gain is due to the benzene soluble residue in 
half the Sample. 

ii. medical surveillance guidelines 

A. General . 

The minimum requirements for the medi¬ 
cal examination for coke oven workers are 
given In paragraph (J) of the standard. 

The initial examination is to be provided to 
all coke oven workers at the time of Initial 
assignment to a Job in the regulated area. 
The examination includes at 14" X 17" 
posterior-anterior chest x-ray and a ILO/UC 
rating to assure some standardization of 
x-ray reading, pulmonary function tests 
(FVC and FEV 1.0), weight, urinalysis, skin 


examination and a sputum and urinary 
cytologic examination. These tests are to 
serve as the baseline for comparing the em¬ 
ployee’s future test results. Periodic exams 
include all the elements of the initial exams 
except that the cytologic tests are to be 
performed only on those employees who are 
45 years of age or older or who have worked 
for 5 or more years in the regulated area; 
periodic exams are to be performed semi¬ 
annually for this group instead of annually. 
The examination contents are minimum re¬ 
quirements, additional tests such as lateral 
and oblique x-rays or additional pulmonary 
function tests may be performed if deemed 
necessary. 

B. Pulmonary Junction tests. 

Pulmonary function tests should be per¬ 
formed in a manner which minimizes sub¬ 
ject and operator bias. There has been shown 
to be learning effects with regard to the re¬ 
sults obtained from certain tests, such as FEV 
1.0. Best results can be obtained by multiple 
trials for each subject. The best ,of three 
trials or the average of the last three of five 
trials may be used in obtaining reliable re¬ 
sults. The type of equipment used (manu¬ 
facturer, model, etc.) should be recorded with 
the results as reliability and accuracy varies 
and such information may be important in 
the evaluation of test results. Care should be 
exercised to obtain the best possible test' 
lng equipment. 

C. Sputum cytology . 

Sputum can be collected by aerosol inhala¬ 
tion during the medical exam or by spon¬ 
taneous early morning cough at home. Spu¬ 
tum is induced by transoral inhalation of an 
aerosolized solution of eight per cent (8%) 
sodium chloride in water. After inhaling as 
few as three to five breaths the subject usu¬ 
ally yields an adequate sputum specimen. A 
minimum of three samples should be col¬ 
lected by the subject at home. All sputum 
should be collected directly into sixty percent 
(60%) alcohol. 

Scientific evidence suggests that chest x- 
rays and sputum cytology should be used 
together as screening tests for lung cancer in 
high risk populations, such as coke oven 
workers. The tests are to be performed every 
six months on workers who are 45 years of 
age or older or have worked in the regulated 
area for 5 or more years. Since the tests seem 
to be complementary, it may be advantageous 
to alternate the test procedures. For instance, 
chest x-rays could be obtained In June and 
December and sputum cytologys could be 
obtained in March and September. Facilities 
for providing necessary diagnostic investiga¬ 
tion should be readily available as well ;.s 
chest physicians, surgeons, radiologists, 
pathologists and lmmunotherapists to pro¬ 
vide any necessary treatment services. 

(Secs. 6, 8. 84 Stat. 1593. 1599 (29 UB.C. 655, 
657); Secretary of Labor’s Order 8-76 (41 FR 
25059) ; 29 CFR Part 1911.) 

(FR Doc.76-31097 Filed 10-20-76; 11:30 am] 
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PROPOSED RULES 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 
Public Health Service 
[42CFR Part 36] 

PROVISION OF CONTRACT HEALTH 
SERVICES 

Indians 

Notice is hereby given that the Assist¬ 
ant Secretary for Health, with the ap¬ 
proval of the Secretary of Health, Edu¬ 
cation, and Welfare, proposes to revise 
Subpart C of 42 CFR Part 36 to provide 
for the establishment of contract health 
service delivery areas, and of eligibility 
and related requirements for the pro¬ 
vision of contract health services within 
such areas. 

As provided in § 36.22, the proposed 
contract health service delivery areas will 
include the State of Alaska and tradi¬ 
tional Indian country in the State of 
Oklahoma. With respect to other Indian 
reservations within the funded scope of 
the program, the proposed contract 
health service delivery areas will include 
the reservation, counties which include 
all or part of the reservation and coun¬ 
ties which have a common boundary 
with the reservation. Provision is made 
for redesignation of areas or communi¬ 
ties as appropriate for inclusion in or 
exclusion from a contract health service 
delivery area, after consultation with In¬ 
dian governing bodies of the reservation 
included within the contract health serv¬ 
ice delivery area and taking into consid¬ 
eration specified criteria. 

Section 36.23 provides, that subject to 
the availability of resources and in ac¬ 
cordance with medical need, services not 
available or accessible at a facility of the 
Service will be provided by contract to 
Indians who reside on a reservation 
within the United States which is located 
within a contract health service delivery 
area or who reside near such a reserva¬ 
tion and are (1) within a contract health 
service delivery area and (2) members of 
the tribe or tribes located on that reser¬ 
vation and maintain close economic and 
social ties with such tribe or tribes. 

Special provisions are made for stu¬ 
dents attending school full time outside 
a contract health service delivery area, 
and for persons in travel or temporarily 
employed outside the area of their per¬ 
manent residence. 

Except in cases of emergency, prior 
authorization for contract health serv¬ 
ices must be obtained from an authoriz¬ 
ing official of the Service. In emergency 
cases, notice of treatment or admission 
to a health care facility must be pro¬ 
vided within 72 hours after the beginning 
of such treatment or after admission. 
(Section 36.24). 

Section 36.25 provides for reconsider¬ 
ation of a decision denying contract 
health services and for review by the 
Area or Program Director of a reconsid¬ 
ered decision affirming the denial of 
services. 

Since the regulations governing con¬ 
tract health services (as well as those 
governing direct care provided at facili¬ 
ties of the Indian Health Service and by 


personnel of the Service) have not been 
revised since their original publication 
on December 12, 1956, a restatement of 
the legal structure of the Indian Health 
program of the Indian Health Service is 
desirable to aid in an understanding of 
the basis of the proposed regulations and 
the need for the imposition of limita¬ 
tions on contract care. 

I. Source of HEW Authority to Pro¬ 
vide Health Services to Indians 

The authority of the Secretary of 
Health, Education, and Welfare to pro¬ 
vide health services to Indians stems 
from clauses 2 and 6 of 25 U.S.C. 13 
(popularly known as the Snyder Act) 
adopted in 1921. The pertinent provi¬ 
sions of section 13 read as follows: 

Sec. 13. Expenditures of appropriations by 
Bureau of Indian Affairs—The Bureau of 
Indian Affairs, under supervision of the Sec¬ 
retary of the Interior, shall direct, super¬ 
vise. and expend such moneys as Congress 
may from time to time appropriate, for the 
benefit, care, and assistance of Indians 
throughout the United States for the follow¬ 
ing purposes: 

• • • • • 

For • • • conservation of health. 


For the employment of • • • physicians. 

Section 1 of Pub. L. 83-568 (42 U.S.C. 
2001, et seq., approved August 5. 1954) 
transferred the foregoing authority as 
follows: 

• • • All functions, responsibilities, au¬ 
thorities, and duties of the Department of 
the Interior, the Bureau of Indian Affairs. 
Secretary of the Interior, and the Commis¬ 
sioner of Indian Affairs relating to the main¬ 
tenance and operation of hospitals and 
health facilities for Indians, and the con¬ 
servation of the health of Indians, are 
hereby transferred to. and shall be adminis¬ 
tered by, the Surgeon General of the United 
States Public Health Service, under the 
supervision and direction of the Secretary of 
Health. Education, and Welfare • • • 
(Emphasis added.) 

By section 1 of Reorganization Plan 
No. 3 of 1966. (5 U.S.C. App.) “all func¬ 
tions • • • of the Surgeon General of 
the Public Health Service” were trans¬ 
ferred to the Secretary of Health, Edu¬ 
cation, and Welfare. 

n. Scope of Statutory Authority 

As pointed out by the Supreme Court 
in Morton v. Ruiz, 94 S. Ct. 1055, 1060. 
415 U.S. 199, 205 (1974), (which involved 
the issue whether the BIA could limit 
general assistance benefits to Indians 
who lived on a reservation), the Snyder 
Act “provides the underlying congres¬ 
sional authority for most BIA authorities 
including, in particular and most impor¬ 
tantly, the general assistance program.” 
Since, a§ pointed out earlier, the Secre¬ 
tary’s authority to provide health serv¬ 
ices to Indians is derived from the pro¬ 
visions of the Snyder Act, the Court’s 
discussion of this statute is fully appli¬ 
cable to those health authorities trans¬ 
ferred to the Secretary by Pub. L. 83-568, 
so that with respect to such authorities 
the Snyder Act similarly constitutes the 
“underlying congressional authority.” 


Moreover, ps the Court went on to state 
(94 S. Ct. at 1060, 415 U.S. at 206) prior 
to the Snyder Act, there was no such gen¬ 
eral authorization for BIA activities. As 
a result, “appropriation requests made 
by the House Committee on Indian Af¬ 
fairs were frequently stricken on the 
House floor by point-of-order motions 
to strike. Since the passage of the Act, 
the BIA has presented its budget re¬ 
quests without further interruptions of 
that kind and Congress has enacted ap¬ 
propriations annually in response to the 
requests.” 

After the enactment of Pub. L. 83-568, 
Congress similarly enacted appropria¬ 
tion bills for the support of the India: 
health programs administered by HEW 
pursuant to Pub. L. 83-568, under the 
authority of the Snyder Act. 

It is, we think, clear from the court’s 
discussion, and from the plain language 
of the Snyder Act, that the Act falls 
far short of establishing a legal entitle - 
ment to any specific amount or kind of 
medical services. Indeed, the statute doc 
not purport to do more than to authorize 
the BIA to expend “such moneys as the 
Congress may from time to time ap¬ 
propriate for the benefit, care, and as¬ 
sistance of the Indians throughout the 
United States” (emphasis added) for a 
number of statutorily prescribed pur¬ 
poses. Absent legislative earmarking of 
the funds, the specific purposes and the 
specific beneficiaries of expenditures 
from general appropriations “for the 
benefit of the Indians throughout the 
United States” were necessarily within 
the discretion of the Bureau of Indian 
Affairs. Even if the funds were ear¬ 
marked for the specific purpose of health 
services, as in the case of Indian Health 
Service programs. 1 the distribution of 
such funds among various Indian tribes, 
bands, and the communities, and the 
specific services to be provided to each of 
them, in the absence of Congressional 
directives, are necessarily matters of ad- 
minLstrative discretion under the stat¬ 
ute 

The extent of this discretion was 
clearly stated by the Court in Morton v. 
Ruiz, supra, which noted that “neither 
the language of the Snyder Act nor that 
of the Appropriations Act imposes any 
geographical limitation on the availabil¬ 
ity of general assistance benefits for 
health care benefits in the case of HEW' 
and does not prescribe eligibility require¬ 
ments or the details of any program 


»The 1976 Appropriation Act, Pub. L. 94- 
165. 89 Stat. 977. 996 (1975) recites, insofar 
as here pertinent: 

Department of Health. Education, and 
Welfare 

HEALTH SERVICES ADMINISTRATION 

Indian Health Service 

For expenses, not otherwise provided for. 
necessary to carry out the Act of August 5. 
1954 (68 Stat. 674) (Pub. L. 83-568) • * 
$274,835,000. (This language has remained 
unchanged since at least 1972.) 

For "Indian health services” for the per* 
July. 1976 through September 30. 
$73,780,000 • • •” 

2 94 S.Ct. at 1061, 415 U.S. at 207. 
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To ascertain the limitations on the 
provision of services to Indians, there¬ 
fore. the Supreme Court held that the 
intention of Congress in enacting appro¬ 
priation bills for services to Indians must 
be ascertained. After a searching review 
of the legislative history of the BIA ap¬ 
propriations for the last 20 years, the 
Court found that “the congressional ap¬ 
propriation was intended to cover wel¬ 
fare services at least to those Indians 
residing ‘on or near* the reservation 
• • •”* (emphasis added.) 

The Supreme Court implicitly recog¬ 
nized that neither the Snyder Act nor 
the Appropriation Act created a legal 
entitlement to services when it held that, 
despite the evidence of Congressional 
intention, the Secretary of the Interior 
was authorized, upon the establishment 
of “reasonable classifications and eligi¬ 
bility requirements,” to exclude from 
benefits otherwise eligible Indians if, for 
example, the limited funds available 
were insufficient to provide assistance to 
all Indians living “on or near a reserva¬ 
tion.” 

in. Scope of the Funded Program 

In the light of Morton v. Ruiz, supra, 
the funded scope of the Indian health 
program represents a level of health 
service delivery which is limited by the 
amount of funds appropriated and the 
congressional intention concerning the 
purpose for which such funds may be 
expended. 

The Congress has made funds avail¬ 
able to the Indian Health Service for the 
provision of health services to “federally 
recognized Indians who live on or near 
federal Indian reservations” (e.g. Senate 
Hearings, Commission on Appropria¬ 
tions, Department of the Interior and 
Related Agencies appropriations, H.R. 
8917, FY 1974, Part 2, pp. 2018-2019). 

In implementing the congressional in¬ 
tention. it is, therefore, necessary (1) to 
establish geographical limits for areas 
which will be considered “near” a res¬ 
ervation and (2) to impose such “classi¬ 
fications and eligibility requirements” 
1 Ruiz, supra) as may be necessary to as¬ 
sure the most effective expenditure of 
contract health service funds and to 
maintain a meaningful level of contract 
health services when the funds appro¬ 
priated are insufficient to provide assist¬ 
ance to all Indians who might otherwise 
be considered eligible for such contract 
sendees. 

In the past, contract health service 
delivery areas were administratively and 
informally established by the various 
Area Directors after consultation with, 
ana generally express or at least tacit 
approval by, many governing tribal 
oodles of the reservations involved. The 
configuration of such areas and, as 
noted by the court in Lewis v. Wein - 

Oerp ^U.S.D.C. N.M.. M^v 27. 1976. - 

f■ Su PP- *-) , the eligibility conditions 

imposed for contract health services 
neit k er uniform nor consistent. 

Following the Ruiz decision, the I.H.S. 
neia numerous consultations with repre¬ 
sentatives of tribal groups and with the 

*04 8.Ct. at 1072, 415 U.S. at 230. 


National Indian Health Board. Inc. in an 
unsuccessful attempt to obtain a con¬ 
sensus on uniform definitions and re¬ 
strictions. However, while the inconsist¬ 
ency of existing areas reflected in large 
measure, the views and perceptions of 
tribal bodies concerning the relationship 
between reservation residents and non¬ 
reservation residents who were members 
of a given tribe, and was consistent with 
the IHS policy of encouraging and sup¬ 
porting maximum Indian participation 
by the Indian people in the planning, 
conduct and administration of IHS pro¬ 
grams for Indians, the Court in Lewis, 
supra, held invalid the policy which pre¬ 
vented off-reservation Indians otherwise 
within the scope of the IHS program 
from being considered for participation 
in the IHS contract health services pro¬ 
gram. Any such exclusion, the court held, 
could only be accomplished by rules 
which were published in the Federal 
Register and issued in accord with the 
notice and public comment rulemaking 
procedures of the Administrative Proce¬ 
dure Act (5U.S.C. 553). 

The court also cited with aoproval the 
discussion by the Supreme Court of an 
agency’s responsibility in creating rea¬ 
sonable classifications and eligibility re¬ 
quirements to aid in allocating limited 
funds for Indian wefare services (Morton 
v. Ruiz . 94 S.Ct. 1055, 1072, 415 U.S. 
199, 230-231 (1973)) and quoted the Su¬ 
preme Court’s expression of the rationale 
underlying the publication requirement 
as follows: 

“• • • the agency must at a minimum, let 
the standard be generally known so as to 
assure that It Is being applied consistently 
and so as to avoid both the reality and the 
appearance of arbitrary denial of benefits to 
potential beneficiaries.’* Id, at 231. In this 
case, publication of the contested IHS pol¬ 
icy is necessary not only to avoid the “real¬ 
ity and appearance of arbitrary denial of 
benefits" but also to guide the legitimate 
expectations of that segment the Indian 
public whose subsantive rights are affected. 
[ footnote omitted ]. 

To meet this need, the Secretary pro¬ 
poses to select the “county option” which 
delineates the area which will be con¬ 
sidered near a reservation in terms of the 
geographic boundaries of the counties 
which include all or part of the reserva¬ 
tion or which have a common boundary 
with the reservation. The boundaries of 
these political subdivisions are well 
known, and easily identified. Moreover, 
all areas will be identified as “near”, re¬ 
gardless of where the reservation is lo¬ 
cated, on a consistent basis which will 
avoid both the “reality and appearance” 
of arbitrary delineation in different 
areas. 

Recognizing, however, that despite the 
simplicity and claritv of the “county” 
option, such a definition of “near” may 
be inconsistent with cultural traditions 
and the social structure of various In¬ 
dian tribes and their preception of the 
geographic limits of their respective 
Indian “communities”, which include 
persons residing “on” as well as “near” 
the tribal reservation, the proposal con¬ 
templates that the contract health serv¬ 
ice delivery areas may be defined on the 


basis of concepts other than the “county” 
option, after consultation with the ap¬ 
propriate Indian governing bodies and 
taking into consideration the criteria 
specified in § 36.22. 

The proposed regulations also provide 
that persons who leave the service de¬ 
livery area in which they are eligible for 
contract health services and are absent 
other than as transients or students will 
continue to be considered eligible for 
such services for a period not to exceed 
180 days in order to provide a reasonable 
period for the making of alternative ar¬ 
rangements for health services, subject 
to the provisions of § 36.23(a) (medical 
need and availability of resources) 
§ 36.23(c) (priorities for contract health 
services) and § 36.25 (authorization for 
contract health services). 

The provisions of § 36.23(c) (ii) re¬ 
ferred to, which state that contract 
health services will not be authorized 
“when, and to the extent that, alternate 
resources” (other than those of the In¬ 
dian Health Service) for the provision 
of medical services are “available and 
accessible”, make clear that the Indian 
Health Service is a residual, rather than 
a primary resource. Indians and other 
native Americans are entitled under the 
Fifth and Fourteenth Amendments to 
the Constitution of the United States 
and under Title VI of the Civil Rights 
Act of 1964 (42 U.S.C. 2000-d et seq.) 
to equal access to State, local and Fed¬ 
erally assisted programs available to 
other eligible members of the general 
population. Services available from the 
Indian Health Service cannot be con¬ 
sidered as an alternative resource which 
would preclude the eligibility of Indians 
or other native Americans for services 
under such programs or for benefits un¬ 
der contracts with health care providers 
or insurance carriers. 

The new regulations policies of the De¬ 
partment issued July 25, 1976, require 
that this notice of proposed rulemaking 
<NPRM> have an implementation plan 
prepared prior to its issuance. In compli¬ 
ance with these requirements, an imple¬ 
mentation plan was forwarded to the 
Secretary and he has authorized the issu¬ 
ance of this NPRM without the use of a 
Notice of Intent (NOI) which would 
otherwise be required by the new policies 
because: 

1. There is an urgent requirement for 
these regulations. 

2. Over an extended period of time 
there has been significant interaction be¬ 
tween the Department and organizations 
and individuals in the development of 
this NPRM which has satisfied the spirit 
and intent of the NOI. 

These proposed regulations, which have 
been under development for more than 
2 years, have received extensive public 
exposure and discussion through at least 
5 meetings national in scope, and through 
numerous communications between in¬ 
terested parties specifically to discuss de¬ 
veloping regulations. Issues raised dur¬ 
ing this process have been thoroughly 
discussed and researched and suggestions 
for change have been incorporated 
wherever possible. 
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Written comments concerning the pro¬ 
posed regulations set out below are in¬ 
vited. Written data, views, or arguments 
relating to the proposed regulations may 
be presented in writing to the Director, 
Indian Health Service. Room 5A-55, 5600 
Fishers Lane, Rockville, Maryland 20852. 
All material received in response to this 
notice on or before December 21, 1976 
will be available for public inspection and 
copying at the above address on weekdays 
(Federal holidays excepted) between the 
hours of 9 a.m. and 5 p.m. and will be 
considered in the preparation of the final 
regulation. 

It is hereby certified that the eco¬ 
nomic and inflationary effects of this 
proposal have been carefully evaluated 
in accordance with Executive Order No. 
11821. 

Dated: September 9. 1976. 

Theodore Cooper, 

Assistant Secretary for Health. 

Approved: October 14, 1976. 

Marjorie Lynch, 

Acting Secretary . 

Part 36 of Title 42 is amended by re¬ 
vising Subpart C as follows: 

Subpart C—Contract Health Services 

Sec. 

36.21 Definitions. 

36.22 Establishment of contract health 

service delivery areas. 

36.23 Persons to whom contract health serv¬ 

ices will be provided. 

36.24 Authorization for contract health 

services. 

36.25 Reconsideration and appeals. 

Subpart C—Contract Health Services 

§ 36.21 Definitions. 

As used in this subpart: 

(a) “Contract health service delivery 
area” means the geographic area within 
which contract health services will be 
made available by the IHS to members 
of an identified Indian community who 
reside in the area, subject to the provi¬ 
sions of this subpart. 

(b) “Contract health services” means 
health services provided at the expense 
of the Indian Health Service. 

(c) "Reservation” means any Feder¬ 
ally recognized Indian reservation. In¬ 
dian trust land, public domain Indian 
allotment, the State of Alaska and tradi¬ 
tional Indian country in the State of 
Oklahoma. 

(d) “Secretary” means the Secretary 
of Health, Education, and Welfare and 
any other officer or employee of the De¬ 
partment of Health. Education, and Wel¬ 
fare to whom the authority involved has 
been delegated. 

(e> “Traditional Indian country” 
means the State of Oklahoma excluding 
the cities of Tulsa and Oklahoma City. 

(f) “Indian” means any person who 
is a member of any Indian tribe. 

(g) “Indian tribe” means any Indian 
tribe, band, nation, group, Pueblo, or 
community, including any Alaska Native 
village or Native group, which is Fed¬ 
erally recognized as eligible for the 
special programs and services provided 


by the United States to Indians because 
of their status as Indians. 

(h) “Authorizing official” means In¬ 
dian Health Service officers or employees 
duly designated by the Director, Indian 
Health Service, to authorize and arrange 
for contract health services to Indians. 

(i) “Alternate resources” means re¬ 
sources other than those of the Indian 
Health Service contract health services 
program, available and accessible to the 
individual, such as personal resources, 
or health care providers and institutions 
(including facilities operated by the 
Indian Health Service), health care pay¬ 
ment sources, or other health care pro¬ 
grams for the provision of health serv¬ 
ices (e.g., Medicare or Medicaid) for 
which the individual may be eligible. 

(j) “Area Director” means the Direc¬ 
tor of an Indian Health Service area 
designated for purposes of administra¬ 
tion of Indian Health Service programs. 

<k) “Program Director” means the 
Director of an Indian Health Service 
“Program Area” designated for the pur¬ 
poses of administration of Indian Health 
Service Programs. 

d) “Service Unit Director” means the 
Director of an Indian Health Service 
“Service Unit Area” designated for pur¬ 
poses of administration of Indian Health 
Service programs. 

§ 36.22 Efrtuhli.Hlinient of contract health 
service delivery areas. 

(a) In accord with the congressional 
intention that funds appropriated for the 
general support of the health program 
of the Indian Health Service be used to 
provide health services for Indians who 
live on or near Indian reservations, con¬ 
tract health service delivery areas are 
hereby established which, except for the 
State of Alaska and the traditional In¬ 
dian country in Oklahoma, include both 
reservation lands and lands near each 
reservation as follows: 

(1) The State of Alaska; 

(2) Traditional Indian Country in the 
State of Oklahoma; and 

(3) With respect to all other reserva¬ 
tions within the funded scope of the In¬ 
dian health program, the contract health 
services delivery area shall consist of a 
county which includes all or part of a 
reservation, and any county or counties 
which have a common boundary with the 
reservation. 

(b) The Secretary may, from time to 
time, redesignate areas or communities 
as appropriate for inclusion or exclusion 
from a contract health service delivery 
area after consultation with the tribal 
or other Indian governing body or bodies 
of those reservations included within the 
contract health service delivery area, 
taking into consideration the following 
criteria: 

(1) The number of Indian people na¬ 
tive to the reservation residing in the 
area proposed to be so included or 
excluded; 

(2) Whether the tribal governing body 
has determined that members of the 
tribe residing in the area near the reser¬ 
vation are socially and economically 
affiliated with the tribe; 


(3) The geographic proximity to the 
reservation of the area whose inclusion 
or exclusion is being considered, and 

(4) The level of funding which would 
be available for the provision of contract 
health services. 

(c) Any such redesignation will be 
published in the Federal Register as a 
notice of proposed rulemaking with an 
opportunity for public comment and par¬ 
ticipation prior to the adoption of a final 
regulation. 

§ 36.23 Prisons to whom contract health 
services will he provided. 

(a) In general To the extent that re¬ 
sources permit, and subject to the pro¬ 
visions of this subpart, contract health 
services will be made available as medi¬ 
cally indicated, when necessary health 
services by an Indian Health Service fa¬ 
cility are not reasonably accessible or 
available, to any Indians, and to the non- 
Indian wife and dependent members of 
the household of any such persons, who: 

(1) reside within the United States 
and on a reservation located within a 
contract health service delivery area ; or 

(2) reside near such a reservation and 
(i) within, a contract health service de¬ 
livery area, and (ii) are members of the 
tribe or tribes located on that reserva¬ 
tion and maintain close economic and 
social ties with such tribe or tribes. 

(b) Students and transients . Subject 
to the provisions of this subpart, contract 
health services will be made available to 
students and transients who would be 
eligible for contract health services at 
the place of their permanent residence 
on or near a reservation within a con¬ 
tract health service delivery area, but 
are temporarily absent from such resi¬ 
dence. as follows: 

(1) Students—during their full-time 
attendance at programs of vocational, 
techhical, or academic education, includ¬ 
ing normal school breaks, such as vaca¬ 
tions. semester or other scheduled 
breaks, occurring during such attend¬ 
ance. and for a period not to exceed 180 
days after the completion of the course 
of study. 

(2) (i) Transients (persons who are in 
travel or are temporarily employed, such 
as seasonal or migratory workers), dur¬ 
ing such absence. 

(ii) Persons who leave the contract 
health service delivery area in which they 
are eligible for contract health services 
and are neither students or transients 
will be eligible for contract health serv¬ 
ices for a period of 180 days from such 
departure or until alternate health care 
resources are available and accessible, 
whichever occurs earlier. 

(c) Priorities for contract health serv¬ 
ices. 

(i) When funds are insufficient to 
provide the volume of contract health 
services indicated as needed by the popu¬ 
lation residing in a contract health serv¬ 
ice delivery area, priorities for such serv¬ 
ice shall be determined on the basis of 
relative medical need and access to other 
arrangements for obtaining the neces¬ 
sary care. 
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(ii) Contract health services will not 
be authorized by the Indian Health Serv¬ 
ice when, and to the extent that, alter¬ 
nate resources for the provision of neces¬ 
sary medical services are available and 
accessible to the individual requesting 
such services. 

(d) Evidence of tribal membership . An 
individual will be considered to be a 
member of an Indian tribe if the Indian 
community in which the person lives so 
regards such person, as evidenced by 
>ch factors as tribal membership, en- 
ilment, residence on tax exempt or 
trust land, ownership of restricted land, 
active participation in tribal affairs or 
other relevant factors in keeping with 
eneral Bureau of Indian Affairs prac¬ 
tices in the jurisdiction. 

S 36.24 Authorization for contract 
health services. 

<a) No payment will be made for 
medical care and services obtained from 
non-Service providers or in non-Service 
facilities unless such care and services 
have been authorized by an authorizing 
official in accordance with this section. 

(b^ In nonemergency cases, a sick or 
disabled Indian desiring to obtain con¬ 
tract health services, shall prior to ob¬ 




FEDERAL 


taining medical care and services, apply 
in person or in writing to an authorizing 
official and shall supply such information 
as the authorizing official deems neces¬ 
sary to determine the need for such care 
and the eligibility of the Indian for the 
requested services. If the Indian is un¬ 
able to request the services, because of 
illness or other reasonable grounds, the 
request may be made by relatives, or 
other individuals or agencies acting on 
behalf of the Indian, and shall be accom¬ 
panied by the necessary information. 

(c) In emergency cases, a sick or dis¬ 
abled Indian shall, within seventy-two 
hours after the beginning of treatment 
for such condition, or after admission to 
a health care facility for the purpose of 
obtaining such treatment, either person¬ 
ally or by proxy, notify the nearest au¬ 
thorizing official of the fact of such ad¬ 
mission or treatment, together with in¬ 
formation necessary to determine the 
medical need for the services and the 
eligibility of the Indian for such serv¬ 
ices. provided that such period may be 
extended if the authorizing official deter¬ 
mines that notification within the pre¬ 
scribed period was impracticable or that 
other good cause for such failure to com¬ 
ply exists. 


(d) Contract Health services shall be 
authorized in accordance with the pro¬ 
visions of § 36.23. 

§ 36.25 Reconsideration and appeals. 

(a) Any person to whom contract 
health services are denied shall be noti¬ 
fied of such denial in writing, together 
with a statement of the reasons therefor. 
Such notice shall advise the applicant 
for contract health services that a re¬ 
quest for reconsideration of such denial 
may be made within 10 days of the 
receipt thereof to the Service Unit Direc¬ 
tor, setting forth the grounds supporting 
such request. 

(b) If the original decision is affirmed 
on such reconsideration, the applicant 
shall be so notified in writing and ad¬ 
vised that an appeal may be taken to 
the Area or Program (as the case may 
be) Director within 30 days of receipt 
of the notice of the reconsidered de¬ 
cision. Such appeal shall be in writing 
and shall set forth the grounds upon 
w'hich the appeal is based. The decision 
of the Area or program Director shall 
constitute final administrative action by 
the Indian Health Service. 

(PR Doc.76-31153 PUed 10-21-76;8:45 am| 
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DEPARTMENT OF LABOR 

Pension and Welfare Benefit Programs 

DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
EMPLOYEE BENEFIT PLANS 

[Prohibited Transaction Exemption 76-6) 

Exemption From Prohibitions Respecing A 
Transaction Involving The Univar Retire¬ 
ment Plan 

Notice is hereby given of the granting 
of an exemption under the authority 
of section 408(a) of the Employee Re¬ 
tirement Income Security Act of 1974 
(the Act) and section 4975(c) (2) of the 
Internal Revenue Code of 1954 (the 
Code), relating to a proposed transac¬ 
tion involving the sale by the Univar Re¬ 
tirement Plan (the Plan) of 128,751 
shares of Univar Corporation (Univar) 
common stock to Univar. 

Background. On July 16, 1976, notice 
was published in the Federal Register 
* 41 FR 29503) of the pendency before 
the Department of Labor ( the Depart¬ 
ment) and the Internal Revenue Service 
(the Service) of a proposed exemption 
from the restrictions of sections 406(a) 
and 406(b)(1) and (2) of the Act and 
section 4975(a) and (b) of the Code by 
reason of section 4975(c)(1) (A) through 
( E) of the Code concerning the sale by 
the Plan of Univar common stock to 
Univar. The notice set forth a summary 
of the facts and representations con¬ 
tained in the application for exemption 
submitted by Univar and the Trustees of 
the Plan and referred interested persons 
to the application for a complete state¬ 
ment of the facts and representations. 
The application has been available for 
public inspection at the Department and 
the Service in Washington, DC. No 
public comments have been received. 
Based upon the application filed by Uni¬ 
var and the Trustees of the Plan, the 


department and the Service have de¬ 
cided to grant the requested exemption 
for the transaction described in such ap¬ 
plication. Notice of the requested exemp¬ 
tion. as published in the Federal Regis¬ 
ter, was mailed to each Plan participant 
and beneficiary, and was posted on bul¬ 
letin boards which are regularly re¬ 
viewed by all Plan participants. Each 
notification referred to above included a 
copy of the notice of the pending exemp¬ 
tion as published in the Federal Regis¬ 
ter. 

General Information. (1) The fact 
that a transaction is the subject of an 
exemption granted under section 408(a) 
of the Act and section 4975(c) (2) of the 
Code does not relieve a fiduciary or other 
party in interest or disqualified person 
with respect to a plan to which the ex¬ 
emption is applicable from certain other 
provisions of the Act and the Code, in¬ 
cluding any prohibited transaction pro¬ 
visions to which the exemption does not 
apply and the general fiduciary respon¬ 
sibility provisions of section 404 of the 
Act, which, among other things, require 
a fiduciary to discharge his duties re¬ 
specting the plan solely in the interest 
of the Plan participants and beneficiaries 
and in a prudent fashion in accordance 
with section 404(a)(1)(B) of the Act, 
nor does it affect the requirements of sec¬ 
tion 401(a) of the Code that a plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 

(2) The exemption contained herein 
does not extend to transactions prohib¬ 
ited under section 406(b) (3) of the Act 
and section 4975(c)(1)(F) of the Code; 

(3) The exemption set forth herein is 
supplemental to, and not in derogation 
of, any other provision of the Act and 
the Code, including statutory exemptions 
and transitional rules. Furthermore, the 
fact that a transaction is the subject of 
an exemption is not dispositive of 
whether the transaction would have been 


a prohibited transaction in the absence 
of such exemption or. though it would 
have been a prohibited transaction, is 
exempt by operation of a statutory ex¬ 
emption or a transitional rule. 

Exemption. Pursuant to section 408(a) 
of the Act and section 4975(c) (2) of the 
Code, and in accordance with the proce¬ 
dure set forth in ERISA Procedure 75-1 
(40 FR 18471, April 28, 1975) and Rev. 
Proc. 75-26, 1975-1 C.B. 722, and based 
upon the facts and representations con¬ 
tained in the application for exemption 
submitted by Univar and the Trustees of 
the Plan, the Department and the Serv¬ 
ice find that it is administratively feasi¬ 
ble. in the interests of the Plan and of 
its participants and beneficiaries, and 
protective of the rights of participants 
and beneficiaries of the Plan, to grant, 
and does hereby grant, an exemption, ef¬ 
fective this date so that the restrictions 
of sections 406(a) and 406(b) (1) and 
(2) of the Act and sections 497 (a) and 

(b) of the Code by reason of section 4975 

(c) (1) (A) through (E) of the Code 
shall not apply to the sale of Univar 
common stock pursuant to the terms, 
conditions and representations set forth 
in the application. 

The availability of this exemption is 
subject to the express conditions that the 
material facts and representations con¬ 
tained in the application are true and 
complete and that the application ac¬ 
curately describes all material terms of 
the transaction to be consummated pur¬ 
suant to the exemption. 

Signed at Washington. D.C.. this 18th 
day of October 1976. 

James D. Hutchinson, 
Administrator of Pension and 
Welfare Benefit Programs , 
U.S. Department of Labor. 

Donald C. Alexander, 

Commissioner of Internal Revenue. 
[FR Doc. 76-31033 Filed 10-21-76; 8:45 a.m] 
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NOTICES 


DEPARTMENT OF LABOR 

Employment Standards Administration 

MINIMUM WAGES FOR FEDERAL AND 

FEDERALLY ASSISTED CONSTRUCTION 

General Wage Determination Decisions 

General Wage Determination Deci¬ 
sions of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are de¬ 
termined to be prevailing for the de¬ 
scribed classes of laborers and mechanics 
employed in construction activity of the 
character and in the localities specified 
therein. 

The determinations in these decisions 
of such prevailing rates and fringe bene¬ 
fits have been made by authority of the 
Secertary of Labor pursuant to the provi¬ 
sions of the Davis-Bacon Act of March 
3, 1931. as amended (46 Stat. 1494, as 
amended, 40 U.S.C. 276a) ana of other 
Federal statutes referred to in 29 CFR 1.1 
(including the statutes listed at 36 FR 
306 following Secretary of Labor’s Order 
No. 24-70) containing provisions for the 
payment of wages which are dependent 
upon determination by the Secretary 
of Labor under the Davis-Bacon Act; and 
pursuant to the provisions of Part 1 of 
Subtitle A of Title 29 of Code of Fed¬ 
eral Regulations, Procedure for Prede¬ 
termination of Wage Rates, (37 FR 
21138) and of Secretary of Labor’s Or¬ 
ders, 12-71 and 15-71 (36 FR 8755, 8756). 
The prevailing rates and fringe benefits 
determined in these decisions shall, in ac¬ 
cordance with the provisions of the fore¬ 
going statutes, constitute the minimum 
wages payable on Federal and federally 
assisted construction projects to laborers 
and mechanics of the specified classes en¬ 
gaged on contract work of the character 
and in the localities described therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these de¬ 
terminations as prescribed in 5 U.S.C. 
553 and not providing for delay in effec¬ 
tive date as prescribed in that section, 
because the necessity to issue construc¬ 
tion industry wage determination fre¬ 
quently and in large volume causes pro¬ 
cedures to be impractical and contrary 
to the public interest. 

General Wage Determination Deci¬ 
sions are effective from their date of pub¬ 
lication in the Federal Register without 
limitation as to time and are to be used 
in accordance with the provisions of 29 
CFR Parts 1 and 5. Accordingly, the ap¬ 
plicable decision together with any modi¬ 
fications issued subsequent to its publica¬ 
tion date shall be made a part of every 
contract for performance of the de¬ 
scribed work within the geographic area 
indicated as required by an applicable 
Federal prevailing wage law and 29 CFR, 
Part 5. The wage rates contained therein 
shall be the minimum paid under such 


contract by contractors and subcontrac¬ 
tors on the work. 

Modifications and Supersedeas Deci¬ 
sions to General Wage Determination 

Decisions 

Modifications and Supersedeas Deci¬ 
sions to General Wage Determination 
Decisions are based upon information ob¬ 
tained concerning changes in prevailing 
hourly wage rates and fringe benefit pay¬ 
ments since the decisions were issued. 

The determinations of prevailing rates 
and fringe benefits made in the Modifica¬ 
tions and Supersedeas Decisions have 
been made by authority of the Secretary 
of Labor pursuant to the provisions of the 
Davis-Bacon Act of March 3, 1931, as 
amended (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of other Federal stat¬ 
utes referred to in 29 CFR 1.1 (including 
the statutes listed at 36 FR 306 follow¬ 
ing Secretary of Labor’s Order No. 24- 
70) containing provisions for the pay¬ 
ment of wages which are dependent upon 
determination by the Secretary of Labor 
under the Davis-Bacon Act; and pur¬ 
suant to the provisions of Part 1 of Sub¬ 
title A of Title 29 of Code of Federal 
Regulations. Procedure for Predetermi¬ 
nation of Wage Rates, (37 FR 21138) and 
of Secretary of Labor’s Orders 13-71 and 
15-71 (36 FR 8755, 8756). The prevailing 
rates and fringe benefits determined in 
foregoing General Wage Determination 
Decisions, as hereby modified, and/or 
superseded shall, in accordance with the 
provisions of the foregoing statutes, con¬ 
stitute the minimum wages payable on 
Federal and federally assisted construc¬ 
tion projects to laborers and mechanics 
of the specified classes engaged in con¬ 
tract work of the character and in the 
localities described therein. 

Modifications and Supersedeas Deci¬ 
sions are effective from their date of pub¬ 
lication in the Federal Register without 
limitation as to time and are to be used 
in accordance with the provisions of 29 
CFR Parts 1 and 5. 

Any person, organization, or govern¬ 
mental agency having an interest in the 
wages determined as prevailing is en¬ 
couraged to submit wage rate informa¬ 
tion for consideration by the Depart¬ 
ment. Further information and self-ex¬ 
planatory forms for the purpose of sub¬ 
mitting this data may be obtained by 
writing to the U.S. Department of Labor, 
Employment Standards Administration, 
Office of Special Wage Standards, Divi¬ 
sion of Wage Determinations, Washing¬ 
ton, D.C. 20210. The cause for not utiliz¬ 
ing the rule-making procedures pre¬ 
scribed in 5 U.S.C. 553 has been set forth 
in the original General Wage Determi¬ 
nation Decision. 

New General Wage Determination 
Decisions 

Georgia.. GA76-1122 

GA76-1123 

North Carolina_ NC76-1121 


Modifications to General Wage 
Determination Decisions 

The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State. 


Alaska: 

AR76-5095 .. Sept. 24, 1976. 

California: 

CA76-5063 .-. July 16, 1976. 

Colorado: 

CO76-5067 _ July 30, 1976. 

CO76-5084; CO76-5085; Sept. 24. 1976. 

C076-5086; CO76-5087. 

Florida: 

FL76-1029 . Feb. 27, 1976. 

FL76-1048 _ Apr. 16, 1976. 

Georgia: 

GA76-1089 . Aug. 27. 1976. 

Idaho: 

ID76-5088 . Sept. 24, 1976. 

Kentucky: 

KY76-1110 . Do. 

Massachusetts: 

MA76-2098; MA76-2099; Aug. 13, 1976. 

MA76-2100. 

MA76-2101; MA76-2103.— Aug. 20. 1976. 

MA76-2102; MA76-2104; Sept. 3 .1976. 

MA76-2106. 

MA76-2105 . Sept. 20. 1976 

Michigan: 

MI76-2036.... Mar. 19, 1976. 

MI76-2051 .. Apr. 16. 1976. 

Montana: 

MT76-5027 .- Apr. 9, 1976. 

Nevada: 

NV76-5083 . Sept. 10. 1976. 

NV76-5091 _ Sept. 24. 1976. 

New York: 

NY76-3234 _ Aug. 20. 1976. 

Oregon: 

OR76-5057 _ June 25, 1976. 

Texas: 

TX76-4042 _ Feb. 13, 1976. 

TX76-4087 _ May 21, 1976. 

TX76—4106 _ July 2. 1976. 

TX76—4115 _ July 16. 1976. 

TX76-4126; TX76-4127 _ July 23, 1976. 

TX76-4151 _ Sept. 24. 1976. 

TX76-4155; T76-4157 ... Oct. 1, 1976. 

TX76-4162 . Oct. 18. 1976. 

TX76—4168 _ Oct- 8. 1976. 

Washington: 

WA76-6079 . Aug. 20, 1976. 


Supersedeas Decisions to General 
Wage Determination Decisions 

The numbers of the decisions being 
superseded and their dates of publica¬ 
tion in the Federal Register are listed 
with each State. 

Supersedeas Decision numbers are in 
parentheses following the numbers of 
the decision being superseded. 

Illinois: 

IL76-2017 (XL76-2131) _ Feb. 20. 1976. 

IL76-2019 (IL76-2133)_ Feb. 27, 1976. 

IL76-2047 (IL76-2128)- Apr. 16. 1976 

Nebraska: 

NE76-4157 (NE76-4179) ___ Oct. 1. 1976. 
Texas: 

TX76—4113 (TX76-4161) __ July 16, 1976. 

Signed at Washington, D.C., this 15th 
day of October 1976. 

Ray J. Dolan, 
Assistant Administrator , 
Wage and Hour Division. 
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Just Released 


CODE OF FEDERAL REGULATIONS 


(Revised as of July 1, 1976) 


Quantity Volume 


Title 32—National 
Defense 

(Parts 800-999) 

Title 40—Protection of 
Environment 
(Parts 100-399) 

Title 41—Public 
Contracts and Property 
Management 
(Chapter 101 to End) 


Stock Number 


022-003-93238-1 


022-003-9325^2 


022-003-93264-0 


Price Amount 


$6.05 $- 


4.50 


6.80 


Total Order $- 


[ A Cumulative checklist of CFR issuances for 1976 appears in the first issue 
of the Federal Register each month under Title 11 

PLEASE DO NOT DETACH 


MAIL ORDER FORM To: 

Superintendent of Documents. Government Printing Office, Washington, D.C. 20402 

Enclosed find $ __ (check, money order, or Supt. of Documents coupons) or charge to my 

Deposit Account No . Please send me . copies of: 


PLEASE FILL IN MAILING LABEL 
BELOW 




Name-- 

Street address - 

City and State- 


\ 

_ ZIP Code 


FOR USE OF SUPT. DOCS. 

-Enclosed- 

To be mailed 

-Subscription_ 

Refund- 

Coupon refund- 

Postage_ 

Foreign Handling- 


FOR PROMPT SHIPMENT, PLEASE PRINT OR TYPE ADDRESS ON LABEL BELOW. INCLUDING YOUR ZIP COPE 


U.S. GOVERNMENT PRINTING OFFICE 
ASSISTANT PUBLIC PRINTER 
(SUPERINTENDENT OF DOCUMENTS) 
WASHINGTON, D.C. 20402 


OFFICIAL BUSINESS 

Name — 


POSTAGE AND FEES PAID 
U.S. GOVERNMENT PRINTING OFF1CB 

375 

SPECIAL FOURTH-CLASS RATE 
BOOK 




Street address-— 


_ ZIP Code 


— 


City and State 










































